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Taylor  i\  Griswold. 

OoBio&AiiOK  HAS  PowEB  TO  Ma&e  A  Bt-Law  r^gnlatiiig  the  mode  of 
calling  meetiiigB  for  the  election  of  its  offioen,  and  if  ench  hy-law  ii 
reaaonable,  and  not  repugnant  to  the  charter,  nor  to  any  law  of  the 
■tate,  it  ia  valid,  and  a  meeting  called  in  conformity  thereto  is  a  lega^ 
meeting. 

PiKirT,  Right  or  Vomio  bt. — ^The  common  law  requires  all  votes  to  be 
given  in  person,  and  a  by-law  of  a  corporation  ^hich  gives  to  its  mem* 
hen  the  right  to  vote  by  proxy  is  repugnant  to  law,  and  therefore  void, 
anless  the  charter  of  such  corporation,  either  expressly  or  by  legal  im* 
plication,  confers  the  power  to  make  such  a  by-law. 

Sacb  Stookholder  or  a  Cobporatiok  has  but  Onb  Vote  when  the 
charter  incorporates  individuals  by  name,  and  gives  to  a  majority  ol 
them  and  their  successors  the  joint  powers  of  the  corporation;  hence  a 
by-law  of  such  corporation,  which  provides  that  each  share  of  stook 
shall  be  entitled  to  a  vote,  is  void. 

Affxioatioii  to  set  aside  an  election  for  directors  of  the  Pas- 
saic and  Hackensack  Bridge  Company.    The  opinions  state  the 


Penninglon  and  Vanarsdale,  for  the  applicants. 

Dodd  and  Wall,  contra. 

By  Court,  Hobnbloweb,  C.  J.     This  is  a  proceeding  under 

the  fourth  section  of  the  act  to  prevent  fraudulent  elections  by 

incorporated  companies,  etc.,  passed  the  eighth  of  December, 

1826.    On  the  third  day  of  August  last,  an  election  was  held 

for  directors,  etc.,  of  the  Passaic  and  Hackensack  Bridge  Oom*- 
ak.  dsc.  tox..  zzyn-4 


34  Taylor  v.  Griswold.  [New  Jersey, 

panj,  which  resulted  in  the  choice  of  George  Griswold  and 
others.  An  application  is  now  made  bj  John  Taylor  and 
others,  to  set  aside  that  election  on  three  distinct  grounds,  viz. : 
1.  That  notice  of  the  time  and  place  of  election  was  not  given 
according  to  law;  2.  That  the  inspectors  acted  contrary  to  law 
in  rejecting  the  votes  that  were  offered  by  proxies;  and»  3.  That 
the  inspectors  also  erred  in  allowing  to  each  stockholder  bat* 
one  vote,  instead  of  a  vote  for  each  share  owned  by  him. 

Each  of  these  objections  will  be  considered  in  the  order 
above  stated. 

1.  Was  due  and  legal  notice  given  of  the  time  and  place  of 
holding  the  election  ?  At  a  meeting  of  the  stockholders  held 
on  the  fourth  of  August,  1821,  a  by-la W was  passed,  prescribing 
the  mode  in  which  all  future  meetings  of  the  stockholders 
should  be  convened;  and  it  is  admitted  that  the  meeting  held 
on  the  third  of  August  last  was  called  and  advertised  in  con- 
formity thereto.  But  it  is  insisted  that  the  stockholders  had 
no  right  to  pass  any  by-law  to  that  effect,  because  the  charter 
has  prescribed  the  mode  in  which  such  meetings  are  to  be 
called,  and  how  notice  shall  be  given.  The  thirdsection  of  the 
act  incorporating  the  company,  after  naming  the  first  president 
and  other  oflScers,  proceeds  as  follows:  **  Which  president,  etc., 
shall  continue  in  office  during  the  term  of  one  year  from  the 
time  of  passing  thk  act,  or  until  other  persons  shall  be  ap- 
pointed in  their  stead,  by  a  majority  of  the  stockholders,  at  a 
meeting  of  the  said  stockholders  to  be  convened  for  that  pur- 
pose, which  meeting  may  be  called  by  any  three  stockholders, 
provided  fifteen  days'  notice  of  the  time  and  place  of  the  said 
meeting  be  given  in  writing  to  each  of  the  said  stockholders 
residing  in  this  state  or  in  the  city  of  New  York,  or  left  at  his 
or  her  usual  place  of  abode."  And  then  the  following  clause 
is  added:  ''and  also  that  it  shall  and  maybe  lawful  for  the 
said  corporation,  or  a  majority  thereof,  to  appoint  annually,  or 
at  any  time  they  shall  deem  proper,  a  president,  secretary,  etc., 
or  any  other  officer  or  officers  they  shall  judge  necessary."  If 
the  legislature  have  in  this  section  laid  down  and  prescribed 
the  manner  in  which  all  meetings  of  the  stockholders  for  the 
purpose  of  choosing  officers  shall  be  called,  then  it  must  be 
conceded,  that  the  by-law  of  the  fourth  of  August,  1821,  is 
illegal  and  void:  Angell  &  Ames  on  Corp.  195;  Child  v.  The 
Hudson  Bay  Company,  2  P.  Wms.  207.  But  if  the  legislature 
have  only  prescribed  the  manner  in  which  the  first  meeting  for 
the  choice  of  officers  should  be  convened,  then  it  is  equally 
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clear,  that  the  coiporation  had,  by  implication,  the  right  to 
prescribe  the  mode  bj  resolutions  or  by-laws,  in  which  subse- 
quent meetings  should  be  called  for  the  purpose  of  elections: 
Angell  &  Ames  on  Corp.  63  et  seq,;  Newling  y.  Francis,  3  T.  B. 
189;  Bex  y.  Weshoood,  7  Bing.  1;  S.  0.,  in  20  Eng.  Com.  Law, 
11,  51. 

This  presents  a  question  of  construction;  and  we  haye 
nothing  to  lead  us  to  the  mind  and  intention  of  the  legislature, 
bat  the  language  they  haye  used  in  connection  with  the  object 
fbey  had  in  yiew.  Haying  erected  the  proprietors  into  a  body 
politic,  and  appointed  the  first  set  of  officers,  it  was  natural 
and  proper  for  the  legislature  to  point  out  a  mode  in  which  the 
corporation  might  supersede  or  remoye  those  officers,  and  ap- 
point others  in  their  places,  as  well  as  authorize  subsequent 
changes,  and  a  succession  of  officers  to  be  kept  up.  The 
officers  named  in  the  charter  were  to  continue  in  office  one  year, 
or  until  others  should  be  elected,  at  a  meeting  to  be  conyened 
for  that  purpose.  For  what  purpose  ?  Obyiously  for  the  pur- 
pose of  electing  others  in  the  places  of  those  named  in  the  act; 
and  then  the  charter  prescribes  the  mode  in  which  that  special 
and  particular  meeting  shall  be  called,  ''  which  meeting  may 
be  called  by  any  three  stockholders,"  etc. 

This  was  a  just  and  reasonable  proyision;  for  the  officers 
named  in  the  charter,  eyen  if  they  had  the  power  to  conyene  a 
meeting  for  the  choice  of  others,  might  haye  neglected  to  do 
so,  or  have  thought  proper  not  to  exercise  such  power,  and 
thus  haye  perpetuated  themselves  in  office.  The^legislature 
having  thus  organized  the  company,  and  made  provision  for 
removing  the  first  set  of  officers,  upon  the  call  of  any  three 
stockholders,  superadded  the  power  to  appoint  annually  or 
oftener,  if  they  thought  proper,  a  president,  etc.,  or  such  other 
officers  as  they  might  judge  necessary,  leayiug  the  time,  place, 
and  manner  of  giving  notice  thereof  to  be  regulated  by  the 
company.  This  power,  given  by  the  latter  clause  of  the  section 
to  the  **  corporation,  or  a  majority  thereof,"  annually,  or  at 
any  time,  to  appoint,  etc.,  is  utterly  inconsistent  ydth  the  idea, 
that  all  meetings  are  to  be  called  in  the  manner  pointed  out  in 
the  former  part  of  the  section.  The  call  there  contemplated  is 
the  voluntary  and  indiyidual  act  of  any  three  stockholders;  but 
the  authority  given  in  the  latter  clause  is  to  be  exercised  by, 
and  to  be  the  act  of,  *'  the  corporation,  or  a  majority  thereof." 
Upon  any  other  construction,  no  new  or  other  officers  could  be 
appointed  by  the  corporation;    and  any  three   stockholders 
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mighty  at  any  time,  convene  a  meeting  for  the  purpose  of  an 
election^  contrary  to  the  will  of  the  corporation,  acting  in  its 
collective  and  legislative  capacity,  lawfully  expressed. 

I  am  therefore  of  opinion  the  corporation  had  a  right  to 
make  a  by-law  regulating  the  mode  of  calling  meetings  for  the 
purpose  of  electing  officers.  The  by-law  in  question  is  a  rea- 
sonable one,  not  repugnant  to  the  charter,  nor  to  any  law  of 
the  state.  It  is,  therefore,  valid;  and  the  meeting  on  the  third 
of  August  last  having  been  called  in  conformity  to  it,  the  first 
objection  is  not  well  taken,  and  must  be  overruled. 

2.  Did  the  inspectors  of  the  election  act  contrary  to  law,  in 
rejecting  the  proxies? 

If  corporations  have  a  right  to  dispense  with  the  personal  at- 
tendance of  their  members  to  conduct  their  affairs,  and  decide 
their  elections  by  the  instrumentality  of  proxies  or  attorneys, 
we  must  find  it  in  the  elementary  principles  of  the  institution, 
in  the  nature,  design,  and  fundamental  constitutions  of  corpo- 
rations, or  in  some  new  and  positive  enactment  or  grant  of  the 
creating  power.  In  other  words,  we  must  find  such  authority 
among  the  incidental  rights  and  attributes  of  all  corporate 
bodies,  or  in  some  special  power  granted  by  the  government  to 
the  particular  corporation  in  question. 

The  right  of  voting  by  proxy,  in  this  case,  is  claimed  by  the 
applicants,  first,  upon  general  principles,  and,  secondly,  upon 
the  ground  of  an  existing  by-law,  or  the  usage  and  practice  of 
the  company. 

1.  The  first  inquiry,  then,  is,  whether,  upon  general  and 
common  law  principles,  the  members  of  any  corporation  have  a 
right,  as  a  matter  of  course,  to  be  represented  and  to  vote  by 
proxy  ?  This  question  must  be  answered  in  the  negative.  It 
is  clear,  that  when  the  charter  is  silent,  and  no  by-laws  have 
yet  been  passed  regulating  the  mode  of  election  and  of  voting 
upon  other  questions  that  may  arise  in  conducting  the  ordinary 
and  appropriate  business  of  the  corporation,  the  corporators, 
when  lawfully  assembled,  must  be  governed  by  the  same  rules 
and  principles  that  prevail  in  all  primary  assemblies.  That  is, 
until  a  different  rule  has  been  established  by  some  competent 
authority,  every  question  must  be  decided,  and  every  election 
determined,  by  the  majority;  or,  in  other  words,  by  the  major 
part,  numerically,  of  those  who  are  personally  present  and  vot- 
ing. To  illustrate  my  meaning,  let  it  be  supposed  that  the 
charter  expressly  authorizes  the  company  to  determine  whether 
the  members  of  it  shall  be  permitted  to  vote  by  proxy  or  not. 
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At  the  very  first  meeting  of  the  company  the  question  is  pro- 
posed: How  shall  members  vote  on  this  question  ?  In  person 
or  by  proxy  ?  Certainly  not  by  proxy,  for  that  would  be  to  ad- 
mit proxies  before  there  is  any  law  to  authorize  their  admission. 
This  primary  vote  must  then  be  given  and  determined  by  the 
majority  of  the  corporators  present  and  voting  in  person:  An- 
gell  &  Ames  on  Corp.  67;  Rex  v.  Foxcroft,  2  Burr.  1017;  2 
Kent  Com.  (Ist  ed.)  236;  PhiUips  v.  Wickham,  1  Paige  Gh. 
598.  And  to  these  authorities  may  be  added,  The  State  v.  T^idor, 
6  Day,  829  [5  Am.  Dec.  162],  for  the  court  in  that  case  f ally 
admit  the  general  rule  as  above  stated. 

2.  But,  secondly,  the  right  of  voting  by  proxy  in  this  case  is 
claimed  under  existing  by-laws,  or  the  usage  and  practice  of 
the  company.    The  validity  of  this  claim  depends  upon  the 
answer  which  must  be  given   to  another  question,  namely, 
whether  this  corporation,  either  incidentally,  or  in  virtue  of 
anything  contained  in  the  charter,  has  a  right  to  make  such  a  by- 
law, or  to  adopt  such  usage.     Let  us  then  inquire,  first,  is  the 
right  to  make  such  a  by-law  one  of  the  natural  and  incidental 
powers  of  a  corporation  ?    When  the  crown  creates  a  corpora- 
tion, it  grants  to  it,  by  implication,  all  powers  that  are  neces- 
sary for  carrying  into  effect  the  object  for  which  it  was  created. 
This  is  according  to  the  legal  principle  expressed  in  the  maxim; 
*'  Qui  concedii  aliquid  concedere  videtur  et  id,  sine  quo  res  ipsa 
esse  non  potest :"  11  Co.  62.    It  is,  therefore,  incidental  to  eveiy 
corporation  to  have  the  power  of  making  by-laws,  regulations,, 
and  ordinances,  relative  to  the  purposes  for  which  it  was  insti- 
tuted: SuUon's  Hosp.  case,  10  Co.  81,  b;  Norris  v.  Stapps,  Hob.  211; 
CUy  of  London  v.  Vanacre,  1  Ld.  Raym.  496;  Rexv.  Wesluoood,  7 
Bing.  1;  S.  C,  20  Eng.  Com.  Law,  11,  51;  Company  ofFeUma- 
hers  V.  Davis^  1  Bos.  &  Pul.  100;  Bex  v.  Lyme  Regis,  Dougl.  158. 
But  this  incidental  power  of  legislation  is  limited,  not  only 
by  the  terms  of  the  charter,  according  to   the  maxim,  "  Ex- 
pressum,facU  cessare  iacilum,"  Co.  Lit.  210,  a,  but  by  the  spirit 
and  design  of  the  charter:  the  purpose  for  which  it  was  created, 
the  object  which  the  crown  or  the  legislature  had  in  view,  and  the 
general  principles  and  policy  of   the  common  law:  Angell  & 
Ames  on  Corp.  184,  and  cases  there  cited;  Sutton's  Hosp.  case, 
10  Co.  30;  Child  v.  The  Hudson  Bay  Co.,  2  P.  Wms.  207;  People 
V.  Utica  Insurance  Co.,  15  Johns.  383  [8  Am.  Dec.  243];  Fire- 
men's Insurance  Co.  v.  Ely^  2  Cow.  699;  People  v.  Tibbets  et  al., 
4  Id.  358;  People  v.  Kip  etal.,  4  Id.  382,  in  note;  Angell  &  Amei 
on  Corp.  188,  sec.  4. 
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If,  in  view  of  these  first  and  elementary  principles,  we  repeat 
the  question,  whether  the  right  to  make  a  by-law,  dispensing 
with  the  personal  attendance  of  members,  and  permitting  them 
to  appear  and  vote  by  proxy,  is  incident  to  a  corporation,  the 
answer  must  be  in  the  negative.  Such  a  power  is  not  essential, 
nor  even  apparently  necessary,  to  carry  into  effect  the  objects 
for  which  corporations  are  generally  created.  If  the  question 
is  again  asked,  in  reference  to  this  particular  corporation,  the 
same  answer  must  be  given,  and  more  emphatically,  for  the  same 
reason.  "  The  true  test  of  all  by-laws,"  says  Mr.  Justice  Wil- 
mot,  "  is  the  intention  of  the  crown  in  granting  the  charter,  and 
the  apparent  good  of  the  corporation :"  Bex  v.  Spencer,  3  Burr. 
1838.  What,  then,  was  the  object  and  design  of  the  legislature 
in  creating  this  corporation  ?  That  it  was  not  for  the  purpose 
of  instituting  a  stock  company,  merely  or  principally,  for  the 
acquisition  of  property,  will  appear  in  the  sequel  of  this  inves- 
tigation. But  it  was  to  enable  the  owners  or  lessees  of  certain 
existing  property,  in  the  preservation  and  good  management  of 
which  the  public  had  a  deep  and  important  interest,  to  adopt 
euch  measures  as  would  give  permanency  and  security  to  the 
institution,  and  be  calculated  to  promote  their  own  and  the 
public  benefit.  If  from  the  nature  of  things  this  charter  would 
be  inoperative,  or  in  any  measure  fail  to  eSeci  or  secure  the 
benign  objects  the  legislature  had  in  view,  unless  we  annex  to 
it  the  power  of  making  such  a  by-law  as  the  one  under  consid- 
eration, then  it  follows  that  the  corporation  has  the  power  by 
implication,  and  as  an  incident  to  the  charter.  But  that  the 
right  of  voting  by  proxy  is  essential  to  the  attainment  of  the 
objects  and  design  of  the  charter,  will  not  be  seriously  pre- 
tended. If  we  test  the  validity  of  the  by-law  in  question,  or 
the  incidental  right  of  the  corporation  to  make  it,  by  the  latter 
branch  of  the  rule  just  quoted,  viz.,  ''  the  apparent  good  of  the 
corporation,"  the  claim  will  be  found  equally  untenable.  It  may 
be  for  the  personal  convenience  of  members,  but  it  can  not  be 
for  the  good  of  the  corporation,  that  its  business  or  election 
should  be  conducted  by  proxies.  The  interest  of  the  company, 
the  good  of  the  public,  would  be  better  promoted  and  more 
effectually  secured  by  the  personal  attendance  of,  and  mutual 
interchange  of  opinions  among,  the  members,  than  by  the  action 
of  proxies.  At  least,  this  is  the  fair  and  legal  presumption.  If 
one  member  may  appear  and  vote  by  proxy  at  elections,  and  on 
other  matters  of  vital  importance  to  the  institution,  then  all 
may,  and  so  the  welfare  and  interest  of  the  company  and  of  the 
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public  be  utterly  neglected.  In  short,  so  far  from  its  being 
incident  to  a  corporation  to  make  such  a  regulation,  it  is  at 
variance  with  the  spirit  and  '*  with  the  fundamental  principles 
of  our  civil  and  political  institutions."  And  it  is  confidently 
believed  that  not  an  authority  can  be  found,  nor  a  case  pro- 
ducedy  in  support  of  the  position  that  the  right  of  making  such 
a  by-law  is  incident  to  a  corporation  of  any  description,  public 
or  private. 

Speculations  upon  the  evil  consequences  that  have  resulted 
to  many  of  our  incorporated  institutions,  and  especially  to  our 
banks,  by  this  and  other  innovations  upon  the  salutary  princi- 
ples and  rules  of  the  common  law,  do  not  become  this  place  or 
occasion,  but  may  well  deserve  the  grave  consideration  of 
another  department  of  government. 

2«  The  next  inqiiiry  is,  whether  the  power  of  making  a  by- 
law«  that  members  may  vote  by  proxy,  is  given  by  the  general 
dauae  in  this  charter  authorizing  the  company  to  make  by-laves 
for  their  government.  It  is  in  the  following  words:  * '  That  the 
said  corporation,  or  a  majority  thereof,  shall,  from  time  to  time, 
etc.,  have  full  power  to  make  such  by-laws,  resolves,  and  regu- 
lations for  their  government,  as  they  shall  deem  proper,  which 
shall  be  binding  on  the  said  corporation  in  all  respects;  provided 
they  be  not  repugnant  to  any  part  of  this  act,  nor  to  the  con- 
stitution and  laws  of  this  state." 

We  have  seen  that  the  power  of  making  such  a  by-law  is  not 
incident  to,  nor  one  of,  the  inherent  rights  or  attributes  of  a 
corporation;  and  it  remains  to  inquire  whether  it  has  been  dele- 
gated to  this  company  by  the  general  clause  above  recited.  But 
if  it  shall  be  found  that  the  clause  referred  to  confers  no  legis- 
lative powers  on  the  corporation,  except  such  as  it  would  have 
possessed  if  that  clause  had  been  entirely  omitted;  then  the 
right  contended  for  does  not  exist,  since  such  an  extraordinary 
power  is  not  incident  to,  and  can  not  be  exercised  by,  a  corpo- 
ration, unless  specially  delegated  by  charter.  What  authority 
then  is  given  by  this  clause  to  the  corporation  ?  In  one  word, 
"  to  make  such  by-laws  for  their  government  as  they  shall  deem 
proper,  not  repugnant  to  the  charter,  or  the  laws  of  the  state." 
But  this  is  just  what  the  corporation  might  have  done  if  no  such 
clause  had  been  inserted  in  the  charter.  For  the  moment  a 
corporation  is  created,  the  right  to  make  ordinances  for  its  good 
order  and  government  is  tacitly  annexed  to  it  as  a  legal  incident: 
Sutton's  Hosp,  case,  10  Co.  30,  and  other  cases  before  cited; 
Angell  &  Ames  on  Corp.  177,  and  cases  there  cited. 
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If  the  legislature  intended  to  delegate  to  this  corporation 
other  and  more  extensive  powers  on  this  subject  than  such  as 
are  incident  to  eveiy  corporation,  they  have  utterly  failed  in  the 
attempt,  and  we  can  not  mend  the  charter.  The  well-knowa 
learning,  industry,  and  research  of  the  counsel  for  the  appli- 
cants, have  failed  to  furnish  us  with  a  single  case,  except  the 
one  from  Day's  reports,  ancient  or  modern,  at  home  or  abroad, 
in  which  it  has  been  judicially  determined  that  a  corporation, 
either  in  virtue  of  its  incidental  powers,  or  of  a  general  author- 
ity to  make  by-laws,  like  that  given  in  this  charter,  may  dele- 
gate to  its  members  the  right  of  voting  by  proxy.  But  the  con- 
fidence and  zeal  with  which  the  claim  to  this  right  was  urged 
and  maintained  on  the  argument,  demand  of  us  a  respectful 
and  particular  examination  of  the  authorities  that  were  cited. 
Chancellor  Kent,  in  the  second  edition  of  his  commentaries, 
294,  after  stating  the  general  rale,  that  every  vote  must  be  given 
in  person,  adds,  that  ''in  the  case  of  moneyed  corporations, 
instituted  for  private  purposes,  it  has  been  held  that  the  right 
of  voting  by  proxy  might  be  delegated  by  the  by-laws  of  the 
institution,  when  the  charter  was  silent."  This  remark  was 
evidently  made  in  reference  to  the  case  of  The  State  v.  Tkidor,  5 
Day,  329  [5  Am.  Dec.  162].  If  the  learned  commentator  had 
given  to  that  decision  the  high  sanction  of  his  approbation,  it 
would  certainly  have  added  great  weight,  if  not  a  preponderating 
influence,  to  the  opinion  of  the  court  in  that  case.  But  the 
chancellor  simply  refers  to  it  as  a  matter  of  legal  history,  inti- 
mates no  opinion,  and  leaves  the  case  to  stand  or  fall  by  its  own 
merits.  In  Phillips  t.  Wichham,  1  Paige  Ch.  598,  Chancellor 
Walworth,  after  stating  explicitly  that  the  right  of  voting  by 
proxy  is  not  a  general  right,  and  that  the  party  claiming  it 
must  show  a  special  authority  for  that  purpose;  and  after  ad- 
verting to  the  fact,  that  the  exercise  of  the  power  by  the  peers 
of  England  is  ex  licentia  regis,  remarks,  that  "  it  may  possibly 
be  delegated  in  some  cases  by  the  by-laws  of  a  corporation, 
where  express  autbority  is  given  by  the  charter,  to  make  such 
by-laws  regulating  the  manner  of  voting."  It  can  not  then  be 
pretended  that  either  of  the  learned  jurists  just  named  are 
authorities  for  the  doctrine.  The  former  intimates  no  opinion 
in  support  of  it,  and  the  latter  only  supposes  it  possible  where 
the  charter,  in  terms,  authorizes  such  by-laws  regulating  the 
manner  of  voting. 

But  it  is  said,  that  where  the  mode  of  election  to  corporate 
offices  is  not  preRcribed  by  charter,  or  settled  by  immemorial 
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asage,  it  may  be  wholly  ordained  and  regulated  by  by-laws. 
This  is  the  general  proposition  laid  down  by  Angell  &  Ames  on 
Corp.  195,  and  is  undoubtedly  true.  In  such  case  it  is  incident 
to  the  corporation  to  prescribe  and  regulate  the  time  and  place 
of  voting,  to  appoint  inspectors,  to  determine  whether  the  elec- 
tion shall  be  viva  voce  or  by  ballot;  and,  perhaps,  even  to  direct 
the  form  of  the  tickets:  CommonweaXih  v.  TToeZper,  3  Serg.  &  B. 
29  [8  Am.  Dec.  628].  It  does  not  follow,  however,  that  tbe 
corporation  has  a  right  to  permit  its  members  to  delegate 
their  corporate  rights,  and  send  an  agent  or  proxy  to  represent, 
deliberate,  judge,  and  vote  for  them.  The  obligation  and  the 
duty  of  corporators  to  attend  in  person,  and  execute  the  trust 
or  franchise  reposed  in  or  granted  to  them,  is  impl^Bd  in,  and 
forms  a  part  of,  the  fundamental  constitution  of  every  charter 
in  which  the  contrary  is  not  expressed.  Accordingly,  when  we 
look  at  the  cases  cited  by  Angell  &  Ames,  in  support  of  the 
general  proposition  above  stated,  we  find  they  establish  no 
more  than  the  general  principle,  that  corporations  may  regulate 
the  manner  of  elections,  if  they  do  not  infringe  their  clmrter  or 
the  laws  of  the  state:  Newling  v.  Francis,  3  T.  B.  189;  Rex  v. 
Passmare,  Id.  199. 

The  case  of  The  State  v.  Tudor,  5  Day,  329  [6  Am.  Dec.  162], 
as  I  have  remarked  before,  stands  alone.  The  charter  contained 
a  general  clause,  very  much  like  the  one  in  this  case,  authorizing 
the  company  to  ordain  such  by-laws  as  they  might  deem  neces- 
sary for  the  government  of  the  institution.  It  was,  like  this,  the 
case  of  a  bridge  company,  and  they  had  passed  a  by-law  allowing 
stockholders  to  vote  by  proxy.  The  question  was  oq  the  valid- 
ity of  that  by-law.  Six  of  the  nine  judges,  then  composing 
that  respectable  court,  were  of  opinion,  the  by-law  was  valid; 
the  other  three,  one  of  whom  was  the  learned  Mr.  Justice 
Beeve,  dissented.  Ingersol,  J.,  who  delivered  the  opinion 
of  the  court,  seemed  to  think  that  incorporated  societies, 
*' whose  object  is  the  acquisition  of  property/'  stand,  in  this 
respect,  on  a  different  footing  from  those  which  are  "  instituted 
for  the  public  good;  either  for  the  good  of  the  whole  state,  or 
of  a  particular  town  or  society."  In  all  corporations  of  the 
latter  kind,  he  agrees  "  most  fully"  that  every  vote  must  be 
given  in  person,  and  then  adds,  "  there  is  no  deviation  from 
this  rule;  the  authorities  on  this  subject  are  uniform;"  yet, 
basing  himself  on  the  distinction  thus  intimated,  and  without 
the  support  of  a  single  authority,  the  learned  judge  proceeds, 
for  the  first  time,  to  establish  the  by-law  in  question. 
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With  all  dae  deference  to  that  very  able  and  learned  court, 
I  can  not  follow  in  their  steps,  in  a  path  so  newly  trod,  and  upon 
a  line  so  undefined  and  undefinable  as  the  one  they  have 
attempted  to  mark  out.    In  this  day  of  corporations,  it  is  not 
easy  to  point  out  so  distinctly  the  separating  line  between  such 
as  are  created  merely  for  the  acquisition  of  property,  and  such 
as  are  instituted  purely  for  the  public  good,  or  the  good  of  a 
particular  district  of  country,  as  to  render  it  a  safe  and  certain 
criterion  by  which  to  determine  this  question.     If  the  right  of 
Toting  by  proxy,  in  the  case  now  before  us,  depended  upon  the 
legal  accuracy  and  soundness  of  that  distinction,  it  would  be 
necessary,  before  we  could  apply  the  rule,  to  ascertain  the  origin 
and  true  character  and  design  of  this  institution;  that  is,  we 
must  first  determine  whether  it  was  formed  merely  or  princi- 
pally  "for  the  acquisition  of  property,"  or,  whether  it  was 
created  for  **  the  public  good,  or  the  good  of  a  particular  dis- 
trict of   country/'    But,  it  is  apprehended,  such  an  inquiry 
would  not,  upon  the  doctrine  contended  for,  lead  to  any  favor- 
able result  for  the  applicants.    Whatever  may  be  its  present 
object,  or  principal  pursuit,  it  is  very  manifest  from  the  history 
of  the  institution,  as  it  may  be  read  upon  our  statute  books, 
that  it  did  not  originate  in  any  project  for  private  speculation, 
at  least  so  far  as  the  legislature  were  concerned  in  its  creation. 
The  very  first  action  of  the  legislature  upon  this  subject,  and 
several  of  the  succeeding  acts,  had  in  view  a  great  public  ben* 
efit  and  improvement;  and  so  far  from  proposing  a  private  cor- 
poration or  moneyed  institution,  they  contemplated  the  erection 
of  the  bridges  and  roads,  by  means  of  lotteries  and  voluntary 
donations,  and  the  collection  of  no  more  tolls  than  would  be 
necessary  to  maintain  and  keep  them  in  repair.     These  bridges 
were  intended  to  be,  what  bridges  and  ferries  really  are,  publici 
juris:  Vattel,  b.  1,  c.  9,  sec.  100,  etc.;   Charles  River  Bridge 
Company  v.  Warren  Bridge  Company y  7  Pick.  495,  etc. ;  Beek^ 
man  v.  Saratoga  and  Schenectady  R.  R.  Company^  3  Paige  Ch. 
45,  76  [22  Am.  Dec.  679]. 

In  1790,  when  the  first  act  was  passed,  the  great  highway  be- 
tween the  eastern  and  southern  sections  of  our  country  lay 
through  the  town  of  Newark;  and  in  addition  to  the  public- 
spirited  motive  of  facilitating  the  general  course  of  traveling, 
it  was  considered  immensely  important  to  that  place,  and  the 
whole  district  of  country  lying  north  and  north-west  of  it,  to 
secure  the  erection  of  good  and  permanent  roads  and  bridges 
from  Newark  to  the  Hudson  river.     It  is  true,  when  it  was  ascer- 
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tained  that  the  object  could  not  be  effected  by  lotteries  and  pri« 
yate  donations,  certain  indiTidual&took  a  lease  from  the  commis- 
fiioners,  erected  the  bridges,  divided  the  capital  employed,  into 
shares,  and  finally  became  incorporated  by  the  charter  now  under 
consideration.     There  is,  no  doubt,  a  plain  and  obTious  distinc- 
tion, important  for  many  purposes,  between  public  and  private 
corporations;    between  such  as  ore  created  for   political  and 
municipal  purposes,  and  such  as  are  instituted  for  the  govern- 
ment  of  particular  societies,  or  the  management  and  protection 
of  private  property:  Dartmouth  College  v.  Woodward,  4  Wheat. 
668.    In  corporations  of  the  former  class,  that  is,  public  corpo- 
lationsy  the  right  of  voting  by  proxy  is  not  claimed;  neither  is 
it  pretended  to  exist  or  be  incident  to  all  private  corporations, 
as  distinguished  from  public  or  political.     In  religious,  literary, 
and  benevolent  societies,  no  such  right  has  ever  been  lawfully 
exercised,  bo  far  as  I  can  learn.    We  must  look  for  it  then,  among 
that  class  of  private  corporations  which  consists  of  canal,  rail- 
road, bridge,  turnpike,  banking,  manufacturing,  and  trading 
companies.     But  public  good  is  the  avowed  object  of  all  such 
institutions;  and  however  private  property  and  emolument  may 
be  involved,  the  public  have  a  deep  and  important  interest  in 
the  government  and  success  of  every  one  of  them.     In  short, 
they  are  all,  in  an  important  sense,  public  institutions.    A  bank, 
whose  stock  is  exclusively  owned  by  individuals,  is  in  legal  sense 
a  private  corporation,  but  its  objects  and  operations  partake  of 
a  public  nature;  and  the  same  may  be  affirmed  of  insurance, 
canal,  bridge,  turnpike,  and  railroad  companies:  Per  Story,  J., 
4  Wheat.  669.    If,  however,  the  right  of  voting  by  proxy  is  to 
be  conceded  to  banking,  insurance,  and  mercantile  companies, 
upon  the  ground  that  they  are  strictly  private  corporations,  the 
same  can  not  be  predicated  of  bridge,  nor  perhaps  of  canal, 
turnpike,  and  railroad  companies.     They  certainly  partake  more 
of  a  public  nature,  and  the  public  have  a  more  direct  and  imme- 
diate interest  in  their  management.    Banks  and  insurance  com- 
panies may  discontinue  their  operations  when  they  please;  they 
are  not  compellable  to  lend  their  money  to,  or  to  underwrite  for, 
any  individual.     Manufacturing  and  trading  companies  may 
extend  or  contract  their  dealings,  or  close  up  their  concerns,  as 
their  interest  or  caprice  may  dictate.     But  bridge  and  turnpike 
companies  are  bound  to  keep  their  bridges  aud  roads  in  repair, 
and  to  permit  the  public  to  use  and  travel  upon  them,  on  pay- 
ment of  the  tolls  established  by  law.     Indeed,  it  is  upon  the 
plea  of  public  good,  or  public  convenience  or  necessity,  that 
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lands  are  taken  and  private  property  invaded,  under  legialatiTe 
sanctions,  for  the  erection  of  canals,  railroads,  turnpikes,  and 
bridges :  Beekman  v.  Saratoga  and  Schenectady  Railroad  Company, 
3  Paige  Ch.  45-76  [22  Am.  Dec.  679];  Enfield  Jbll  Bridge  Com- 
pany V.  Connecticut  River  Company ^  7  Conn.  29;  and  Rogers  ▼. 
Bradshaw,  20  Johns.  742,  per  Kent,  Ch. 

There  is  then,  in  my  opinion,  no  such  plain  and  palpable  dis- 
tinction between  such  corporations  as  are  instituted  for  "  the 
acquisition  of  property,"  and  such  as  are  created  *'  for  the 
public  good,  or  the  good  of  a  particular  town  or  society,**  as 
will  justify  the  court  in  allowing  to  the  one  and  refusing  to  the 
other,  a  course  of  proceeding  unknown  to  the  common  law,  and 
at  variance  with  its  salutary  principles  on  this  subject.  This 
latter  remark  recalls  to  my  mind  another  and  conclusive  arga- 
ment  urged  at  the  bar  against  the  validity  of  this  by-law.  The 
corporation  is  restrained  from  making  any  by-law  repugnant  to 
the  law  of  the  land.  The  common  law,  which  requires  all  votes 
to  be  given  in  person,  is  a  part  of  the  law  of  the  land.  The 
by-law  in  question  is  repugnant  thereto,  and  consequently  void. 
It  is  no  answer  to  this  objection  to  say  that  such  a  doctrine 
would  render  the  clause  in  the  charter  authorizing  by-laws,  and 
the  incidental  power  of  corporations  to  make  them,  nugatory. 
The  answer  is  not  true.  They  may  make  a  by-law,  though  re- 
])ugnant  to  the  common  law,  where  the  charter,  cither  in  terms 
or  by  legal  implication,  contemplates  a  course  of  proceeding 
contrary  to  the  rules  of  the  common  law;  or  where  such  by-law 
is  essential  to  carry  into  effect  the  legitimate  objects  of  the 
charter.  Besides  this,  there  are  many  things  indifferent  to  the 
common  law;  things  which  it  neither  forbids  nor  enjoins;  as,  for 
instance,  the  time  and  place  of  meeting;  the  mode  of  transact- 
ing business;  whether  a  member  shall  speak  covered  or  uncov- 
ered, standing  or  sitting;  and  a  thousand  other  matters  that 
may  and  must  be  regulated  by  the  by-laws  of  the  corporation. 
But  whenever  a  by-law  seeks  to  alter  a  well-settled  and  funda* 
mental  principle  of  the  common  law,  or  to  establish  a  rule  inter* 
feiing  with  the  rights,  or  endangering  the  security  of  individuals 
or  the  public,  a  statute,  or  other  special  authority,  emanating 
from  the  creating  power,  must  be  shown,  to  legalize  it. 

Nor  can  any  argument  be  drawn,  as  was  attempted  at  bar,  and 
in  the  case  of  Tlie  Stale  v.  Tudor,  from  analogy  between  corpo- 
rations and  the  law  and  practice  of  partnerships  and  voluntary 
associations.  They  may  attend  to  their  business  in  person  or 
by  pgents,  or  not  at  all,  iis  they  please.     They  act  in  their  nat- 
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ural  capacities,  and  upon  their  individual  responsibilities.  But 
corporations  are  created  by,  and  amenable  to,  law;  and  when 
paitners,  or  voluntary  associations,  ask  for  and  accept  a  charter, 
they  must  take  it  with  all  its  restrictions  as  well  as  its  benefits. 
They  voluntarily  relinquish  just  so  much  of  their  former  uatu* 
ral  and  individual  rights  and  powers  as  are  inconsistent  with  the 
expressed,  implied,  or  incidental  terms  of  the  charter.  Neither 
is  it  a  satisfactory  argument,  that  if  the  right  of  voting  by 
proxy  is  denied  to  these  private  corporations,  many  of  the  stock- 
holders may  never  be  able  to  vote  at  all.  The  same  argument 
would  extend  the  privilege  of  voting  by  proxy  to  public  and 
political  corporations;  and  the  same  thing  may  happen  if  proxies 
are  allowed.  Feme'Cor)ert8,  infants,  and  persons  non  compos^  can 
not  make  proxies;  at  most,  it  is  an  argument  ab  inconveniently  and 
is  fully  answered  by  the  reasoning  of  the  court  in  the  case  of 
Bex  V.  Oinever,  6  T.  B.  732.  After  all,  admitting  that  the  prac- 
tice of  voting  by  proxy  is  not  only  convenient,  but  may  be  exer- 
cised with  perfect  safety  and  advantage,  both  as  respects  the 
welfare  of  the  corporation  and  the  security  of  the  public,  are 
we  not  called  upon  to  do  too  much,  when  we  are  asked,  in  the 
absence  of  any  adjudicated  case  amounting  to  authority,  to 
establish  the  doctrine  contended  for  ?  It  is  a  power  that  can 
only  be  delegated  by  the  supreme  authority  of  the  state,  and 
ought  not  to  be  extended  by  judicial  legislation.  As  the  law 
now  stands,  the  legislature  can  grant  the  privileges  to  such  cor- 
porations as  they  please,  and  with  such  restrictions  and  limita- 
tions as  in  their  wisdom  may  seem  expedient;  but  if  this  court 
undertake,  by  judicial  construction,  to  extend  this  right  to  all 
private  or  moneyed  corporations,  we  impose  upon  the  legisla- 
ture the  necessity  of  inserting  a  restraining  clause  in  every 
charter  they  grant,  unless  they  intend  to  delegate  the  right  of 
voting  by  proxy. 

The  last,  and  certainly  the  most  important,  though  by  no 
means  the  most  difficult,  question,  remains  to  be  answered,  viz. : 

3.  Are  the  stockholders  entitled  to  only  one  vote  each,  or  to 
a  vote  for  every  share  of  stock  they  respectively  own  ?  This 
question  is  not  put  in  reference  to  the  mere  matter  of  election. 
The  right  to  a  plurality  of  votes,  if  it  exists  at  all,  extends  to 
every  subject  that  may  be  discussed,  and  every  resolution  that 
may  be  submitted  at  any  meeting  of  the  stockholders.  The 
by-law  does  not  restrict  the  right  of  voting  upon  shares,  to  the 
election  of  officers;  nor  did  I  understand  the  counsel  as  con- 
fining the  rule  to  that  subject.     Indeed,  it  is  not  easy  to  perceive 
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how  it  can  be,  or  why  it  should  be  so  limited.  If  the  right 
exists  under  this  charter,  it  is  a  general  right,  and  may  be  exer- 
cised upon  every  subject.  To  my  mind,  the  answer  to  this 
question  is  perfectly  plain,  whether  it  is  considered  upon  gen- 
eral and  common  law  principles,  or  upon  the  terms  of  the 
charter  itself. 

1.  Upon  general  principles.  Every  corporator,  every  indi- 
vidual member  of  a  body  politic,  whether  public  or  private,  is, 
prima  facie,  entitled  to  equal  rights.  If  for  political  purposes, 
every  person  residing  within  the  chartered  limits,  and  possess- 
ing the  requisite  qualifications,  whether  rich  or  poor,  is  a  cor- 
porator, and  entitled  to  an  equal  vote  in  the  administration  of 
its  affairs.  So,  too,  if  it  is  a  private  corporation,  prima  facie, 
the  same  parity  exists.  In  joint  stock  companies,  the  owner  of 
one  share  or  action  of  the  capital  stock  is,  in  general,  a  member 
of  the  company,  a  corporator;  and  as  such,  entitled  to,  and  can 
not  be  denied  the  entire  rights  and  privileges  of  a  member: 
Angell  &  Ames  on  Corp.  62.  Those  rights  and  privileges 
are  definite  and  certain;  they  can  not  be  greater  or  differ- 
ent in  one  member  than  they  are  in  another.  In  Rex  v.  Oin» 
ever,  6  T.  B.  735,  the  power  of  making  by-laws  was  delegated 
hy  the  charter  in  very  comprehensive  terms.  A  by-law  giving 
to  the  senior  bailiff  a  casting  vote  in  case  of  a  tie,  was  held  to 
be  illegal.  So  a  by-law,  imposing  an  oath  of  office,  where  none 
was  required  by  the  charter,  was  declared  to  be  invalid:  Rex  v. 
Dean,  etc.,  1  Str.  536.  So  a  by-law  restricting  or  extending  the 
right  of  admission  as  a  member,  or  of  eligibility  to  office,  or 
prescribing  new  or  additional  tests,  or  qualifications  to  voters, 
is  illegal:  Rex  v.  The  Wardens,  etc,  7  T.  R.  543;  Rex  v.  Tdpen- 
den,  3  East,  186;  Rex  v.  Spencer,  3  Burr.  1833;  The  People  v. 
Tibbels,  4  Cow.  358;  The  People  v.  Kip  et  al.,  4  Id.  382,  in  note; 
Angell  &  Ames  on  Corp.  192;  Id.  182,  etc.  But  the  by-law 
contended  for  in  this  case  is  as  obviously  a  violation  of  the 
charter  as  were  those  in  the  cases  just  cited.  The  charter,  if  not 
in  terms,  yet  in  its  spirit  and  legal  intendment,  gives  each  mem- 
ber the  same  rights,  and  consequently  but  one  vote:  whereas, 
this  by-law  gives  them  unequal  lights,  and  an  unequal  number 
of  votes.  It  makes  one  a  member  for  one  purpose,  and  another 
a  member  for  another  purpose.  It  imposes  a  test  or  qualifica- 
tion unknown  to  the  charter,  by  which  to  determine  how  many 
votes  a  member  may  give:  whether  one,  five,  ten,  or  fifty.  In 
short,  a  by-law  excluding  a  member  from  office,  or  from  the 
right  to  vote  at  all,  unless  he  owns  five,  or  ten,  or  twenty  shares, 
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woald  not  be  a  more  palpable,  thoogh  it  might  be  a  more  fla- 
grant violation  of  the  charter.  A  man  with  one  share  is  as  much 
a  member  as  a  man  with  fifty;  and  it  is  difficult  to  perceive  any 
sabstantial  difference  between  a  by-law  excluding  a  member 
with  one  share  from  voting  at  all,  and  a  by-law  reducing  his 
one  vote  to  a  cipher,  by  giving  another  member  fifty  or  a  hun- 
dred votes. 

The  legislature  have  thought  proper,  in  some  instances,  to 
annex  certain  and  different  degrees  of  rights  to  certain  and 
different  quantities  of  property;  sometimes  they  have  given, 
by  express  enactment,  one  vote  for  each  share,  and  at  other 
times,  they  have  graduated  the  number  of  votes,  by  giving 
for  each  share,  not  exceeding  five  or  ten,  one  vote  each, 
and  then  diminishing  the  number  of  votes  as  the  number 
of  shares  is  increased;  but  this  charter  is  silent  upon  the  sub- 
ject, and  therefore  the  by-law  is  illegal  and  void. 

2.  By  the  very  terms  of  the  charter,  this  question  is  completely 
put  at  rest.  The  first  section  incorporates  the  individuals  by 
name  who  were  then  the  proprietors  of  the  bridges,  thereby 
conferring  upon  them  severally  equal  corporate  rights  and 
privileges,  and  making  them,  collectively,  a  corporate  body. 
The  second  section  authorizes  the  company  to  purchase,  and, 
with  the  consent  of  "  a  majority  of  the  body,"  to  sell  real  estate, 
etc.  The  third  section  appoints  the  president,  secretary,  etc., 
by  name,  to  continue  in  office  until  others  shall  be  appointed 
in  their  places  "  by  a  majority  of  the  stockholders,  at  a  meeting 
of  the  said  stockholders;"  and  then  adds,  *'  the  said  corporation 
or  a  majority  thereof  "  may  appoint  annually,  etc.  And  by  the 
fourth  section,  the  power  to  make  by-laws  is  given  to  "  the  said 
corporation  or  a  majority  thereof." 

In  the  first  place,  it  is  obvious  to  remark,  that  this  charter  in- 
corporates certain  individuals  by  name;  that  they,  therefore,  and 
their  successors  and  assigns,  collectively  constitute  **  the  cor- 
poration," "  the  body,"  i^olitic  and  corporate.  When,  there- 
fore, the  second  section  speaks  of  the  consent  of  "  a  majority  of 
the  body,"  what "  body'*  does  it  mean  ?  The  answer  is  inevita- 
ble: '*  the  corporate  body,"  "  the  body,"  politic  and  corporate. 
But  what  composes  that ''  body  "?  The  aggregate  amount  of 
property?  or  the  collective  number  of  individual  proprietors 
who  were  incorporated?  Manifestly  the  latter.  The  corpora- 
tion property  is  not,  in  any  sense,  "  a  body"  politic.  ''A  ma- 
jority of  the  body,"  then,  can  only  mean,  a  majority  of  the 
individuals  comprising   that  body.     The  third  section  is,  if 
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possible,  more  explicit,  and  admits  of  no  doabt.  The  offioera 
named  are  to  continue  until  others  are  appointed.  How?  By 
'*  a  majority  of  the  8tx>ckholders/'  not  by  the  holders  of  a  ma- 
jority of  the  stock.  The  difference  between  the  two  forms  of 
expression  is  too  palpable  to  admit  of  illustration.  To  consider 
them  as  meaning  one  and  the  same  thing  would  be  to  confound 
all  language  and  destroy  tbe  use  of  terms.  The  distinction  is 
plainly  recognized,  not  denied,  by  the  court,  in  Oray  v.  L.  db  S. 
Turnpike  Go,,^  Band.  578;  Angell  &  Ames  on  Corp.  290.  But 
it  is  said  the  term  stockholders  is  not  used  in  the  general  author- 
ity subsequently  given  in  the  third  and  fourth  sections,  to  ap- 
point officers,  and  ordain  by-laws.  That  is  true,  but  the  terms 
used,  viz.,  "  the  said  corporation,  or  a  majority  thereof,"  evi- 
dently mean  the  corporators,  or  a  majority  of  them,  unless  the 
property  constitutes  the  corporation,  and  not  the  stockholders. 
There  is  nothing,  then,  in  this  charter  to  change  the  common 
law  rights  and  relative  influence  of  the  individual  corporators. 
No  rights  or  privileges  are  annexed  by  it  to  any  specific  or 
designated  quantity  of  interest.  It  does  not  give  the  elec- 
tion of  officers  and  the  control  of  the  property  to  a  minority 
of  the  corporators,  as  the  by-law  in  question  may  do,  and  in  prac- 
tice, as  it  seems  by  depositions,  generally  has  done.  If  the  char- 
ter gave  to  the  stockholders  a  vote  for  eveiy  share,  then  they 
might  claim  and  exercise  that  right,  not  on  the  mere  ground  of 
membership,  but  as  a  special  chartered  privilege.  It  was  in- 
sisted, however,  at  the  bar,  that  the  legislature  recognized  the 
company  when  the  act  of  incorporation  was  passed  in  1797,  with 
their  by-laws  and  usages  as  they  then  existed;  that  the  charter 
was  in  the  nature  of  a  legislative  confirmation  of  their  pre-exist- 
ing by-laws  and  regulations,  one  of  which  was,  that  members 
might  vote  by  proxy,  and  have  one  vote  for  every  share  they 
owned.  That,  therefore,  their  right  to  do  so  is  a  chartered 
right.  This  argument  is  too  broad.  If  true  iu  its  extent,  the 
company  could  not  repeal  or  modify  any  of  its  pre-existing  rules. 
They  have,  upon  this  principle,  become  a  part  of  the  charter, 
part  of  its  fundamental  constitution,  and  can  not  be  changed, 
unless  the  charter  gives  the  corporation  power  to  do  so.  This 
it  does  not  do.  On  the  contrary,  in  terms,  as  well  as  on  gen- 
eral principles,  it  restrains  them  from  making  any  by-laws  re- 
pugnant thereto.  It  is  true,  if  an  ancient  or  other  existing  cor- 
poration accepts  a  charter  of  confirmation,  their  rights,  regula- 
tions, and  ancient  usages  will  not  be  superseded  or  impaired,  ex- 
cept so  far  as  the  same  are  altered  by,  or  repugnant  to  the  new 
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charter:  Newling  v.  Francis,  3  T.  R.  196;  Rex  v.  Wesiwood,  7 
BiDg.  1;  S.  C.»  20  Eng.  Com.  Law,  11,  eto.  But  this  is  not  a 
charter  of  confirmatioD;  it  is  an  original  charter,  creating  and 
giving  life  to  what  did  not  before  exist.  If,  therefore,  this  cor- 
poration has  now  any  by-laws  in  force  on  the  subject  of  elec- 
tions, or  in  relation  to  any  other  matter,  it  can  not  be  because 
such  by-laws  existed  prior  to  the  charter,  but  because  the  cor- 
poration, since  its  creation,  has  adopted  them,  either  by  a  for- 
mal act  of  legislation,  or  by  tacitly  conforming  to  such  pre-exist- 
ing regulations;  and  in  either  case  their  legality  and  validity  are 
liable  to  be  questioned  in  this  and  in  other  courts  of  competent 
jurisdiction.  However  prudent  and  advisable,  it  is  not  neces- 
sary that  a  corporation  should  ordain  its  by-laws  by  a  formal 
act  of  legislation,  nor  that  they  should  reduce  them  to  writing, 
unless  required  to  do  so  by  the  charter:  and  this  is  all  that  is 
proved  by  the  cases  cited  on  this  point:  Angell  &  Ames  on  Corp. 
179,  etc.;  Union  Bank  of  Maryland  v.  Ridgely,  1  Har.  &  G. 
324;  Bex  v.  AshtoeU,  12  East,  22;  and  see  Uniied  States  v.  FiOe" 
braum,  7  Pet.  U.  S.  28;  United  Staies  v.  Dandridge,  12  Wheat. 
69. 

Neither  can  the  argument  founded  on  the  uniform  practice 
and  usage  of  this  company,  be  maintained.  It  can  have  no 
prescriptive  rights  founded  on  immemorial  usage;  and  the 
validity  of  any  other  must  depend  upon  the  charter.  If  that 
is  ambiguous,  or  doubtful,  usage  may  help  us  to  fix  the  con- 
struction, but  can  not  alter  its  terms  or  change  its  fundamental 
constitution:  Bex  v.  Miller,  6  T.  R.  268;  Bex  v.  Varlo,  Cowp. 
248,  250;  Bex  v.  AshtveU,  12  East,  22;  Angell  &  Ames  on  Corp. 
64.  Finally:  the  by-law  in  question  is  not  authorized  by  the 
charter;  is  inconsistent  with  the  popular  spirit  and  design  of 
the  iu3titution;  is  not  essential  or  necessary  to  effect  the  object 
the  legislature  had  in  view;  is  contrary  to  the  great  principles 
and  policy  of  our  laws;  and  is  not  even  for  the  apparent  good 
of  the  company  itself.  It  is,  therefore,  void.  •The  object  of 
the  legislature  was,  to  give  permanency  and  protection  to  the 
public  improvement  that  had  been  erected,  and  security  to  the 
individuals  who  had  embarked  in  the  enterprise.  Instead  of 
promoting  and  securing  these  legitimate  designs,  the  tendency, 
at  least,  the  apparent  tendency,  of  the  by-law  iu  question,  is  to 
encourage  speculation  and  monopoly,  to  lessen  the  rights  of  the 
soialler  stockholders,  depreciate  the  value  of  their  shares,  and 
throw  the  whole  property  and  govemmeut  of  the  company  into 
the  hands  of  a  few  capitalists;  and  it  may  be  to  the  utter  neg- 
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lect  or  disregard  of  the  public  convenience  and  interest.  I  do 
not  say  that  such  was  the  design,  or  that  such  has  been  the 
,  effect;  but  only,  that  the  natural  or  probable  tendency  of  the 
by-law  in  question  is  to  produce  such  a  result. 

If  the  by-law,  allowing  Totes  by  proxy  and  a  plurality  of 
votes,  had  been  a  legal  one,  the  vote  repealing  it,  or  rejecting^ 
the  proxies,  at  the  time  of  the  election,  could  not  have  been 
justified  or  sustained;  but  as  the  by-law  was  illegal  and  void  in 
itself,  the  proxies  and  the  excess  of  votes  were  properly  re- 
jected; and  the  application  to  set  aside  the  election  must  be  de- 
nied. Void  things  are  as  no  tilings;  this  is  a  universal  role:  22 
Vin.  Abr.  13,  pi.  16,  17;  Cable  v.  Cooper,  16  Johns.  157. 

I  have  not  reached  this  conclusion,  without  the  most  seriona 
and  solemn  consideration  of  the  subject;  and  I  may  add,  not 
without  some  reluctance,  since  a  contrary  practice  has  so  long 
prevailed  in  this  company.  But  my  solemn  conviction  is,  that 
lia  lex  Bcripta  est.     The  application  must  be  denied. 

Ford,  J.  The  proprietors  of  the  bridges  over  the  rivers  Pas- 
saic and  Hackensack,  held  a  meeting  on  the  third  of  August, 
1833,  to  elect  officers  for  the  corporation,  when  John  I.  Flume, 
James  Ewing,  Anthony  Rutgers,  and  John  H.  Stevens,  as  direct- 
ors, and  Archer  Gifford,  as  secretary,  were  run  upon  one  ticket, 
and  declared  and  returned  by  the  inspectors,  duly  elected,  over 
Anthony  Dey,  Abraham  "W.  Kinney,  Asbbel  W.  Corey,  and  Fred- 
erick S.  Thomas,  as  directors,  and  Aaron  Beach,  as  secretary, 
who  were  run  on  an  opposite  ticket.  These  latter  candidates 
now  como  before  the  court,  as  complainants,  and  allege  that 
the  proprietors  had  no  such  previous  notice  that  an  election  was 
to  be  holden,  as  is  directed  by  the  charter  to  be  given  to  them; 
and,  moreover,  that  they,  the  complainants,  did,  in  fact,  receive 
a  very  great  mnjority  of  the  votes  of  the  stockholders  at  said 
election,  and  were  duly  elected,  contrary  to  the  return  of  the 
said  inspectors;  wherefore  they  pray  that  the  election  of  the 
persons  so  returned  by  the  inspectors  may  be  set  aside  and 
vacated,  and  that  tljese  complainants  may  either  be  declared  to 
be  duly  elected,  or  that  a  new  election  may  be  ordered  by  the 
court,  pursuant  to  the  act  of  the  eighth  of  December,  1825. 

First,  they  complain,  that  the  stockbolders  had  no  such  notice 
of  the  election,  as  the  charter  requires  to  bo  given.  On  refer- 
ring to  the  charier,  it  api)ears,  that  the  first  set  of  officers  was 
appointed  by  the  legislature,  and  was  directed  to  continue  in 
ofSco  till  others  should  be  elected  in  their  places  by  a  majority 
of  the  stockholders,  to  be  convened  by  notice,  in  writing,  for 
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that  parpose,  under  the  hands  of  any  three  proprietors;  which 
notice  should  be  served  on  every  other  stockholder,  either  in 
person,  or  by  leaving^  it  at  his  place  of  abode,  whether  in  the 
state  of  New  York  or  state  of  New  Jersey,  for  a  certain  number 
of  days  prior  to  the  time  therein  specified  for  said  election; 
and  it  is  objected  that  no  such  notice  was  served  upon  or  left  at 
the  abode  of  any  of  the  stockholders  prior  to  this  election. 
Now,  I  think  it  must  strike  every  person,  on  a  plain  reading  of 
these  provisions,  that  they  were  made  for  that  first  election  only, 
when  the  officers  that  had  been  appointed  by  the  legislature 
were  to  be  superseded  by  the  power  of  the  stockholders.  They 
were  to  remain  in  office  until  a  meeting  should  be  called  by  a 
particular  form  of  notice.  This  form  of  notice  is  prescribed  in 
the  charter,  for  a  special  case;  and  the  court  has  not  the  power 
to  extend  it  to  all  cases.  It  would  impose,  by  construction,  an 
unreasonable  hardship  on  this  company  forever,  when  there  are 
no  expressions  contained  in  the  act  to  justify  it.  If  the  legis- 
lature had  intended  it  as  a  form  of  notice  for  all  elections,  they 
were  able  so  to  express  it,  and  would  not  have  declared  it  for 
only  n  particular  case.  This  stock  may  be  holden  by  persons 
scattered,  as  to  their  residences,  from  Buffalo,  in  the  state  of  New 
York,  to  Gape  May,  in  the  state  of  New  Jersey,  and  if  notice 
mast  be  left  at  the  abode  of  each  stockholder  so  many  days 
prior  to  every  common  election,  at  the  peril  of  its  being  all 
void,  the  expense  and  oppression  would  be  intolerable.  But  no 
such  rule  is  to  be  found  in  the  charter.  After  providing  for  the 
special  case  before  mentioned,  it  gives  the  proprietors  a  general 
discretion  in  a  subsequent  clause,  to  this  effect:  ''and  also  it 
shall  be  lawful  for  the  said  corporation,  or  a  majority  of  them, 
to  appoint  annually,  or  at  any  other  time  they  shall  deem  pro- 
per, a  president,  secretary,  treasurer,  and  directors,  or  any  other 
officer  or  officers  they  shall  judge  necessary." 

This  latter  regulation  is  not  limited  in  its  terms,  like  the 
former,  to  a  case  that  is  definite  and  special;  but  places  as  well 
the  number  of  officers,  as  the  times  of  appointing  them,  by  a 
general  rule  in  the  discretion  and  judgment  of  the  company. 
By  limiting  no  time  nor  description  of  officers,  nor  form  of  no- 
tice, for  common  elections,  it  left  the  company  at  liberty  to  pass 
by-laws  for  regulating  such  elections  as  they  should  judge  most 
convenient  to  themselves.  This  construction  was  put  on  the  char- 
ter as  long  ago  at  least  as  the  fourth  of  August,  1821,  and  how 
much  longer  does  not  appear.  At  that  time,  they  passed  a  by- 
law, requiring  notice  of  all  elections  to  be  given  a  certain  num« 
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ber  of  days  before  the  time  it  was  to  take  place,  bj  tbeir  secre- 
tary, in  one  newspaper  publisbed  in  New  York,  and  one  in 
New  Jersey;  and  this  Las  been  the  usage  of  the  company  from 
that  time  to  the  present.  And  although  neither  usage  nor  by- 
law can  repeal  plain  words  in  a  statute,  yet  where  the  meaning 
of  the  statute  is  doubtful,  usage  is  a  rational  guide  to  its  con- 
struction :  Angell  &  Ames  on  Corp.  G4.  And  as  notice  was  given 
of  this  election  in  the  manner  prescribed  in  the  by-law  of  the  com- 
pany, and  there  is  nothing  in  the  charter  to  the  contrary,  I  am 
of  opinion  that  the  stockholders  had  legal  notice  of  the  election. 

The  second  complaint  charges  the  inspectors  with  having  re- 
jected illegally  every  vote  that  was  given  by  proxy;  and  with 
having  allowed  to  each  proprietor  only  a  single  vote,  instead 
of  as  many  votes  as  he  had  shares  of  stock.  That  the  inspectors 
did  so  is  admitted;  but  whether  in  doing  so  they  conducted 
legally  or  not,  under  the  charter,  is  the  very  point  in  contro- 
versy. It  is,  moreover,  admitted,  that  if  the  votes  so  rejected 
were  legal  votes,  then  the  complainants  had  a  great  majority 
of  the  votes  of  the  company  in  their  favor. 

The  controversy  thus  stated  comprises  two  questions  of  law 
that  have  no  connection,  and  therefore  each  one  must  have  a 
separate  consideration.  The  question  presented  first  for  con- 
sideration, is,  whether  the  proprietors  had  a  right,  under  this 
charter,  to  vote  by  proxies.  That  a  majority  of  them  always  sup- 
posed they  had  this  right,  appears  undeniably  by  their  origin- 
ally enacting  a  by-law,  whereby  it  is  declared,  *'  that  each  stock- 
holder shall  have  as  many  votes  as  he  has  shares,  by  himself, 
or  by  proxy."  This  by-law  was  2)assed  prior  to  their  incorpora- 
tion, while  they  existed  only  as  associates;  it  was  therefore  not 
only  as  old,  but  even  older  than  their  charter;  and  had  always 
and  uniformly  been  acted  on  from  that  time  until  the  election 
now  in  question.  It  is  objected  that  it  had  never  been  re-enacted 
by  the  corporation  since  it  became  a  corporate  body.  But,  I 
apprehend,  the  action  of  the  company  over  since  its  existence  so 
uniformly,  under  this  law,  is  sufficient  evidence  of  its  adoption 
by  the  body.  **  It  seems  to  be  well  settled  that  a  corporation 
may  adopt  by-laws  by  its  acta  and  conduct,  as  well  as  by  an  ex- 
press vote  in  writing:"  Angell  &  Ames  on  Corp.  179.  In 
the  case  of  the  Union  Bank  v.  Ridgrhj,  in  the  court  of  appeals 
of  Maryland,  1  Har.  &  G.  324,  this  point  was  expressly  so  de- 
cided. A  set  of  by-laws  which  had  been  passed  by  that  bank, 
while  it  iicted  as  an  association,  and  prior  to  its  incorporation, 
was  offered  in  evidence;  and  upon  proof  that  they  had  been 
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acted  on,  uniformly,  by  the  bank,  ever  since  its  incorporation, 
the  court  held  it  to  be  sufficient  evidence  of  their  adoption,  al- 
though there  was  no  record  or  minute  of  the  fact.  So  in  Rex  v. 
AshweUy  12  East,  22,  a  by-law  was  established  upon  proof  of  the 
invariable  usage  of  it  in  the  corporation,  although  it  was  not 
shown  eYer  to  have  been  adopted  in  writing.  And  in  the  case 
of  The  United  Stales  v.  FUlebrouniy  7  Pet.  47,  it  was  held  that  there 
is  no  such  principle  in  law  as  that  all  corporate  acts  must  be  in 
writing,  unless  the  charter  requires  them  to  be  so  done.  I  feel 
constrained  by  these  decisioos  to  conclude  that  this  corporation 
has  had  a  by-law  in  full  operation  ever  since  its  euBtence,  au- 
thorizing its  stockholders  to  vote  by  proxy,  if  it  was  in  the  power 
of  a  by-law  to  confer  such  a  right. 

But  the  power  of  making  by-laws,  in  all  colorations,  is  laid 
under  very  strong  restrictions  and  limitations,  not  only  by  the 
common  law  of  the  land,  but  likewise,  and  most  commonly,  in 
the    very   charter    itself,  which  constitutes    the    members   a 
political  body.     Thus  the  charter  which  confers  on  the  pro- 
prietors of  these  bridges  a  general  power  *'io  make  such  by- 
laws for  their  government  as  they  may  deem  proper/'  immedi- 
ately annexes  a  proviso,  in  the  following  very  restrictive  words: 
"  Provided  that  they  (those  laws)   be  not  repugnant  to  any 
part  of  this  act,  nor  to  the  constitution  and  laws  of  this  state." 
If,  then,  the  by-law  under  consideration  be  repugnant  either  to 
the  charter  or  the  law  of  the  state,  it  is  void,  by  the  words  of 
the  proviso.     If  the  right  of  voting  by  proxy  had  been  granted 
in  the  charter,  no  by-law  to  the  same  effect  would  have  been 
wanted;  but  the  charter  is  silent  concerning  it.     All  it  says  is, 
that  the  proprietors  may  elect  such  officers  as  they  deem  neces- 
sary; but  it  does  not  say  in  what  manner  the  vote   shall  be 
given.     It  is  therefore  left  to  be  regulated  as  the  corporation 
may  direct  by  a  by-law,  provided  that  by-law  be  not  repugnant 
to  the  laws  of  the  state.     We  come,  then,  to  the  great  ques- 
tion, does  the  common  law  allow  any  man  to  vote  by  proxy  ? 
If  it  does  not,  then  this  by  law  is  repugnant  to  the  common 
law  of  the  state,  and  must  be  held  void,  under  the  proviso  in 
the  chaiier. 

Now,  the- house  of  peers  in  England  is  a  great  body  politic, 
whose  members  are  well  known  to  give  their  votes,  if  they 
please,  by  proxy;  and  if  they  did  so  by  common  right,  it  would 
be  an  example  of  the  exercise  of  this  power  at  common  law, 
and  tend  very  strongly  to  the  establishment  of  such  a  principle 
in  all  cases;   but  they  do  so  only  in  virtue  of  a  special  license 
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from  the  crown.  And  as  to  the  house  of  commons,  tnere  are 
no  means  by  which  its  members  can  ever  exercise  this  power: 
1  Arch.  &  Chris.  Bl.  Com.  168,  note  4;  and  4  Inst.  12.  If, 
then,  this  power  is  denied  by  the  common  law  to  those  two  of 
the  greatest  bodies  politic  in  the  nation,  with  all  their  rank  and 
dignity,  there  seems  to  be  no  principle  on  which  it  can  be  ac- 
corded to  inferior  corporations.  If  they  have  it  at  all,  it  must 
come  by  express  grant  of  the  legislature.  No  corporation  can 
assume  it  without  such  a  grant,  nor  have  courts  of  justice  any 
legal  power  to  confer  or  allow  it.  • 

So  long  ago  as  the  year  1G07,  the  claim  of  voting  by  proxy 
came  up  before  the  court,  in  the  case  of  PemJberton  ▼.  AUen^ 
Davis,  42,  in  ejectment.  The  bishop  of  Femes  had  demised 
his  ecclesiastical  possessions  to  Allen,  the  defendant;  but  it 
could  have  no  operation  by  law  as  a  lease,  until  it  should  be 
confirmed  by  the  corporation  of  the  dean  and  chapter  of  Femes. 
The  dean,  on  going  abroad,  had  appointed  one  Gray  as  his 
proxy,  to  give  his  assent  to  all  leases  and  grants;  and  Oray 
had  expressed  the  dean's  assent  to  this  lease,  under  the  seal  of 
the  deanery.  The  court  held,  that  it  was  a  rule  of  the  canon 
law,  that  a  vote  could  not  be  given  by  proxy;  votum  dari  non 
potest  per  lileras;  and  they  decided  that  the  common  law  agrees 
with  the  canon  law  on  this  point;  *'  for  where  a  corporation  will 
pass  any  interest,  the  common  law  will  not  suffer  the  members 
of  the  corporation  to  give  their  assent  by  proctors  or  sub* 
stitutes."  In  proof  of  this  j^osition,  a  decision  is  cited  as  far 
back  as  11  Hen.  IV.,  pi.  64.  Now,  the  interests  to  be  passed 
upon  in  this  corporation  require  the  judgment  of  each  member; 
and  it  seems  contrary  to  all  principle,  that  he  should  delegate 
that  judgment  and  trust  to  another.  The  proprietors,  or  a 
majority  of  them,  under  this  charter,  constitute  what  may  be 
termed  the  business  board;  not  merely  for  electing  officers,  but 
for  directing  every  step  and  measure  of  the  corporation,  which, 
in  other  charters,  is  committed  to  the  president  and  directors. 
It  is  by  their  discretion,  that  lands  for  the  use  of  the  corpora* 
tion  are,  from  time  to  time,  to  be  purchased;  and  those  for 
which  they  have  no  further  use,  are,  from  time  to  time,  to  be 
sold  and  conveyed;  that  bridges  for  public  use  and  aafety  are  to 
be  repaired  and  renewed;  that  the  quality  of  the  material  for 
constructing  causeways,  is  to  be  decided  on;  and,  in  short,  it  is 
by  their  counsels  and  wisdom  that  all  by-laws  are  to  be  en- 
acted; and  how  can  the  discretion  thus  delegated  by  the 
charter  to  each  member,  be  delegated  over  by  him  to  a  proxy  ? 
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Long  2ifter  the  foregoing  decision  in  Pemberton  v.  AUen^  the 
flame  point  came  before  Lord  Hardwicke,  in  1760,  in  the  case 
of  The  AUomey-^enerdL  v.  Scott,  1  Ves.  413,  and  received  a  like 
determination.    The  power  of  electing  a  minister  for  the  parish 
of  Leeds  was  vested  in  twenty-five  trustees,  by  the  decease  of 
two  of  whom,  it  bad  devolved  on  the  remaining  twenty-three, 
and  twelve  of  them  constituted  a  majority.     The  defendant, 
Scott,  was  elected  minister  of  Leeds  by  this  majority,  but  five 
of  them,  instead  of  voting  in  person,  gave  their  votes  by  prosy. 
Lord  Hardwicke  declared  that  there  is  no  instance  where  a 
tmstee  is  allowed  to  make  a  proxy  to  vote  in  a  personal  trust 
of  thje  kind;  they  were  to  judge  of  the  qualifications  of  the  can- 
didates, and  could  not  delegate  that  judgment  to  others,  but 
ought  to  exercise  it  themselves;  that  they  might  perform  a  min- 
isterial act  by  proxy,  such  as  signing  the  presentation  to  the 
ordinary;  but  election  depended  on  judgment,  which  must  be 
exercised  in  person,  and  not  by  proxy.     These  decisions,  rest- 
ing on  the  great  common  law  principles,  that  election  depends 
on  judgment,  and  that  discretion  must  be  exercised  in  person, 
and  not  bj  proxy,  had  set  the  matter  at  rest  in  courts  of  justice. 
Those  who  sought  for  the  privilege  of  exercising  such  powers 
by  proxy  applied  for  it  to  the  legislature,  who  conferred  it,  as 
we  see  in  many  charters,  by  special  grant,  or  refused  it,  as  they 
deemed  proper,  in  each  case,  and  no  instance  was  to  be  found  of 
its  being  sanctioned  at  common  law  without  such  special  grant, 
until  so  late  as  the  year  1812,  when  the  long  repose  of  this  ques- 
tion was  disturbed  in  the  supremo  court  of  Connecticut,  in  the 
case  of  Ths  State  v.  Tudxtr,  5  Day,  329  [5  Am.  Dec.  162].     Being 
argued  before  the  nine  judges  of  that  court,  the  bench  became 
divided  upon  it,  but  a  majority  of  six  against  three  overturned 
the  principles  and  decisions  of  the  preceding  cases,  and  decided 
them  the  other  way.     As  they  do  not  refer  to  a  single  adjudged 
case,  but  rely  entirely  on  reasoning  and  analogy,  it  is  not  im- 
proper to  examine  their  reasons.     It  was  the  case  of  a  corpora- 
tion for  building  a  bridge,  to  whom  the  charter  granted  power 
to  elect  officers,  and  to  enact  such  laws  as  they  might  deem 
necessary,  "  not  contrary  to  the  laws  of  the  state."     The  power 
of  voting  by  proxy  was  not  specially  granted,  nor  even  men* 
tioned  in  the  charter,  but  the  corporation  had  passed  a  by-law 
assuming  this  power,  and  the  court  held  that  voting  by  proxy 
was  valid  under  that  by-law.     They  would  not  give  an  opinion 
whether  voting  by  proxy  was,  or  was  not,  allowable  at  the  com- 
mon law,  because  they  said  tbey  did  not  consider  that  question 
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as  being  before  tbem;  wbereas,  ibe  moRt  infallible  proof  of  tbe 
illegality  of  any  by-law  is  its  being  contrary  to  tbe  law  of  the 
state;  it  is  tbe  criterion  expressed  in  the  very  cbarter,  and  in 
rejecting  tbis  test,  it  appears  to  mo  as  if  tbey  b:id  discarded 
tbe  cbarter  itself,  Tbey  meant  to  test  tbe  by-law,  they  said,  by 
its  reasonableness;  implying  tbat  tbe  law  of  a  minor  corporation 
may  be  reasonable,  and  at  tbe  same  time  bo  insubordinate  to- 
wards tbe  state,  and  in  conflict  witb  its  laws. 

It  is  not  in  my  power  to  assent  to  a  proposition  like  tbis.  Tbe 
first  reason  tbey  give  for  its  being  reasonable,  is  tbis,  tbat  tbe 
legislature  bad  granted  tbis  privilege  to  all  tbe  banking  institu- 
tions in  tbe  state;  wbicb  argument  amounts  to  tbis,  tbat  what- 
ever power  banking  institutions  obtain  from  tbe  legislature,  by 
a  special  grant,  bridge  companies  shall  bave  tbe  same  without 
grant;  wbereas,  tbe  argument  concludes,  in  my  mind,  exactly 
the  other  way;  tbat  if  banking  companies  can  not  vote  by  proxy, 
vnthout  a  legislative  grant  of  tbe  right,  bridge  companies  can 
not  do  it,  for  tbe  same  reason.  Tbe  next  ground  is,  that  voting 
by  proxy  is  calculated  to  enable  tbem  to  effect  tbe  objects  of 
the  corporation.  Tbe  fallacy  of  tbis  argument  plainly  appears, 
to  my  mind,  from  its  proving  too  much:  it  implies  tbat  tbey 
may  infringe  upon  tbe  laws  of  tbe  state,  if  it  is  calculated  to 
promote  their  objects;  and  if  so,  why  not  take  timber  for  tbe 
use  of  tbe  bridge,  without  compensation  to  tbe  owner;  or  at 
their  own  price,  without  the  expense  or  delay  of  an  assessment  ? 
The  only  safe  rule  is,  that  tbey  must  pass  no  law,  and  do  no  act, 
but  in  subordination  to  the  laws  of  the  state.  It  is  next  argued, 
that  partners  in  a  voluntary  association  may  vote  upon  their 
concerns,  if  tbey  please,  by  proxy;  and  from  thence  it  is  inferred 
that  tbe  members  of  a  corporation  ma}'  do  the  same;  not  con- 
sidering that  a  corporation  acts  entirely  under  delegated  powers, 
and  that  a  delegated  discretion  must  be  exercised  in  ^^erson,  and 
can  not  be  delegated  over  again  to  another.  Tbis,  likewise,  is 
an  argumenjb  that  proves  too  much  to  be  sound;  for,  according 
to  this  analogy,  voting  by  proxy  would  be  lawful  at  town  meet- 
ings, and  by  the  trustees  of  universities,  colleges,  academies, 
and  even  parish  meetings.  The  dangerous  and  novel  lengths  to 
which  this  analogy  would  stretch  the  common  law,  may  easily 
be  conceived.  Finally,  they  advert  to  the  distinction  between 
public  and  private  corporations,  but  do  not  cite  a  single  instance 
where  voting  by  proxy  has  over  been  allowed  in  ei'.her  kind,  at 
common  law,  and  their  reasons  seem  so  exceptionable  and  incon- 
clusive, that  their  brethren  in  the  minority  had  ample  grounda 
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for  their  disBent,  independently  of  the  cases  so  solemnly  ad- 
judged, being  all  the  other  way. 

Bat  this  very  question  came  under  the  judicial  consideration 
of  the  chancellor  of  New  York,  in  the  case  of  Phillips  v.  Wick- 
ham,  1  Paige,  590,  seventeen  years  after  that  case  in  Connecticut, 
upon  a  claim  of  members  to  vote  by  proxy,  in  a  corporation  for 
the  draining  of  certain  lands.  And  the  opinion  of  the  chan- 
cellor is  in  harmony  with  that  of  Lord  Hardwicke,  with  the 
court  in  Pemberton  v.  Alien,  and  the  great  principles  there 
mentioned.  He  held  that  the  right  of  voting  by  proxy  is  not  a 
general  right;  that  a  special  authority  must  be  shown  for  it;  as 
in  cases  of  express  grant  to  the  stockholders  of  some  moneyed 
and  private  corporations;  or  else,  that  there  must  be  an  express 
authority  to  regulate  the  manner  of  voting. 

Thus,  when  discretionary  power  of  any  kind  is  delegated  to 
men  by  statute,  the  common  law  requires  of  them  the  personal 
exercise  of  that  discretion,  and  will  not  permit  them  to  delegate 
it  to  another,  to  be  exercised  by  proxy.  This  principle  lies  at 
the  foundation  of  all  the  cases  heretofore  adjudged  (except  that 
in  Connecticut),  and  nothing  short  of  a  special  grant  of  the 
legislature  can  overcome  it.  If  the  commou  law  of  the  state 
authorized  such  powers  as  depend  on  judgment  and  discretion 
to  be  exercised  by  proxy  and  deputy,  then  the  powers  delegated 
to  the  judgment  of  arbitrators,  referees,  surveyors  of  highways, 
chosen  freeholders,  township  committees,  overseers  of  the  poor, 
nay,  justices  of  the  peace  and  judges,  might  be  executed  by  dep- 
uty or  proxy.  The  restraint  in  these  cases  rests  entirely  on  the 
great  principle,  that  power  delegated  to  judgment  and  discre- 
tion must  be  exercised  in  person.  This  principle  of  the  common 
law  does  not  seem  to  be  denied;  but  its  application  to  the  mem- 
bers of  a  private  corporation  is  resisted.  All  the  powers  they 
have  are  delegated  to  them  by  the  charter;  but  then  it  is  said, 
that  they  own  all  the  stock,  and  the  public  having  no  interest 
at  stake,  the  members  have  a  right  to  manage  their  affairs  in 
their  own  way.  But  that  the  public  have  no  interest  at  stake 
in  these  private  corporations,  will  appear  to  be  a  mistake  of  vast 
magnitude,  if  it  be  considered  how  vitally  these  corporations 
are  connected  and  interwoven  with  the  most  important  public 
interests  of  the  state,  with  the  public  highways,  with  the  com- 
mon transportation  and  exchange  of  commodities,  with  paper 
bills  as  mediums  of  currency,  and  their  influence  over  commerce; 
with  agriculture,  with  manufactures,  with  education,  and  with 
religion.     It  is  for  the  promotion  of  one  or  another  of  these 
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great  public  objects,  that  these  acts  of  incorporation  have  been 
passed.  Knowing  the  influence  they  can  exercise  over  these 
public  interests,  the  legislature,  instead  of  cutting  them  loose 
from  the  restraints  of  public  law,  has  placed  them  in  the  most 
rigid  subordination  to  it,  by  declaring  in  every  charter,  that  they 
shall  do  no  act  contrary  to  the  law  of  the  land.  They  now  seek 
to  exercise  powers  which  are  delegated  to  their  discretion  by 
deputy,  which  the  law  of  the  land  has  universally  prohibited. 
If  we  bend  the  law  to  them,  we  must  bend  it  to  all  others;  there 
is  no  stopping-place  at  which  we  can  refuse;  but  we  have  no 
right  to  stir  a  pebble  of  the  common  law.  If  the  corporation 
really  need  this  power,  they  must  ask  it  of  the  legislature. 
They  can  not  assume  it,  nor  can  the  court  confer  it. 

In  the  second  place^it  is  objected  that  the  inspectors  allowed 
only  one  vote  to  each  proprietor,  although  he  was  entitled,  un- 
der a  by-law  of  the  company,  to  as  many  votes  as  he  had  shares 
of  stock;  and  although  this  by-law  had  been  in  force,  and  in 
constant  use,  from  the  commencement  of  the  charter.  When 
this  subject  had  been  fully  discussed  by  both  parties  in  the 
company,  the  inspectors  were  of  opinion  that  the  by-law  in 
question  was  contrary  to  the  charter,  and  therefore  they  re- 
stricted each  proprietor  to  one  vote.  It  can  not  be  denied,  that 
a  by-law  contrary  to  the  charter  is  void  from  the  beginning; 
and  that,  as  to  usage,  it  can  never  niter  or  repeal  a  statute; 
otherwise,  usage  would  be  superior  to  the  power  of  the  legis- 
lature; and  the  usages  of  corporations  could  never  be  restrained 
within  the  limits  prescribed  to  them.  It  is  true,  that  when  the 
words  or  clauses  of  a  statute  are  ambiguous,  or  so  uncertain, 
that  recourse  must  be  had  to  construction,  courts  of  justice 
will,  for  the  most  part,  give  to  them  that  meaning  which  long 
usage  has  ascribed  to  them,  rather  than  the  contrary;  and  this 
is  the  whole  office  of  usage.  But  where  the  legislature  uses 
clear  and  plain  words,  courts  of  justice  will  never  suffer  them 
to  be  set  aside,  either  by  usage  or  construction.  This  claim  of 
having  one  vote  for  each  share,  neither  rests  on  the  common 
law  of  the  land,  nor  any  of  its  principles.  It  wholly  depends 
on  the  grant  of  the  legislature.  By  some  charters,  it  is  spe- 
cially granted,  thus  showing  that  the  legislature  know  how  to 
confer  such  a  power,  when  they  chose  to  confer  it;  while  other 
charters  confer  it  not,  and  as  plainly  show,  that  such  a  grant 
was  not  intended.  But  in  vain  we  look  into  this  charter  for 
any  grant  of  the  kind,  and  therefore,  the  conclusion  is  inevita- 
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ble,  that  it  does  not  exist.     This  is  so  decisiye,  that  it  seems  to 
preclude  all  necessity  of  farther  argument. 

Bat  the  claim  can  not  consist  with  other  provisions  in  the 
charter.  Thus  it  forms  the  proprietors  into  a  common  council, 
and  confides  to  their  discretion,  not  only  the  election  of  officers, 
but  the  whole  management  of  corporate  business,  in  all  its 
departments  and  branches;  and  the  president  and  directors,  as 
this  charter  is  constituted,  are  only  ministerial  agents,  to  ex- 
ecute their  resolutions;  and  there  is  not  a  word  in  the  charter 
that  gives  any  superiority  to  one  member  over  another  in  coun- 
cil. It  names  the  first  twenty-six  proprietors,  by  their  christian 
and  stimames,  with  the  most  entire  equality,  and  gives  to  a 
majority  of  them,  and  their  successors,  the  joint  powers  of  the 
corporation. 

Wherever  a  statute  names  commissioners,  or  a  majority  of 
them,  to  perform  any  duty,  and  makes  no  distinction  among 
them,  the  word  majority  necessarily  means  a  majority  of  the 
persons  who  compose  the  commission.  It  makes  them  co-equals 
in  such  appointment,  and  excludes  every  ground  of  claim  lor 
priority  of  one  over  another,  whether  founded  on  age,  or  wealth, 
or  shares,  or  seniority  in  office.  This  principle  of  equality  of 
powers,  among  such  as  are  appointed  by  statute  to  the  exercise 
of  a  trust  or  performance  of  duties,  is  of  the  most  universal 
obligation.  It  is  this  which  maintains  an  equality  of  power  and 
responsibility  among  the  surveyors  appointed  for  the  highways, 
the  members  of  the  board  of  chosen  freeholders,  overseers  of 
the  poor,  and  even  the  judges  of  the  courts  of  common  pleas, 
and  of  sessions;  the  law  which  appoints  several  persons  as  joint 
agents,  to  perform  any  trust  or  duty,  makes  them  to  be  all 
equal  in  the  power  so  conferred.  These  proprietors  hold  under 
the  charter  by  one  common  appointment,  which  makes  them 
equal  as  in  all  other  cases;  and  a  by-law  which  destroys  their 
equality  in  executing  the  high  trusts  committed  to  them,  by 
giving  to  some  of  the  members  twenty  times  that  power,  in 
council,  that  it  allows  to  others,  and  that  changes  this  trust  by 
taking  it  away  from  persons,  and  vesting  it  in  shares,  is  a  direct 
contravening  of  tbe  charter  by  which  they  were  bound.  The 
statute  plainly  ordains,  that  the  proprietors  shall  express  the 
corporate  will  by  a  majority  of  opinions;  it  supposes  each  pro- 
prietor or  stockholder  to  have  a  free  will,  and  makes  a  majority 
of  those  wills  to  be  tbe  will  of  the  corporation,  and  any  by-law 
running  counter  to  this  plain  statute,  is  manifestly  a  violation 
of  it.     It  gives  to  some  members  additional  votes,  when  by  the 
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charter  they  huve  but  one.  In  Hex  v.  Ginever,  G  T.  R.  732,  a 
majority  of  bailiffs  and  aldermen  had  power  by  charter  to  elect 
a  certain  oflScer,  imd  they  passed  a  b3'-law,  that  if  their  voicen 
happened  to  be  equal,  the  senior  bailiff  should  have  a  casting 
vote.  The  court  held  that  this  by-law  was  a  violation  of  the 
charter,  for  if  they  could  give  one  member  a  vote,  not  given  by 
statute,  they  could  give  him  six,  or  any  other  number. 

The  offices  now  in  question  excite  but  little  interest  among 
these  litigants  on  either  side;  but  the  principles  affect  all  cor- 
porations. The  powers  of  a  vote  for  every  share,  and  of  giving 
those  votes  by  proxy  or  deputy,  are  couferrable  only  by  the  leg- 
islature; they  are  not  common-law  powers,  and  therefore  the 
court  can  not  sanction  them  on  common>law  principles.  Ac- 
cording to  my  understanding  of  the  common  law,  there  waa 
no  error  in  conducting  this  election,  and  the  motion  to  set  it 
aside  must  be  refused. 

Kyebson,  J. ,  gave  no  opinion,  as  the  cause  was  argued  before 
his  appointment. 

Application  refused. 

Voting  by  Proxy. — By  the  common  law  all  voting  was  required  to  be 
done  in  person.  The  only  exception  to  this  rule  was  in  the  case  of  the  peers 
of  England,  who  were,  by  license  obtained  from  the  king,  allowed  to  make 
other  lords  of  parliament  their  proxies  to  vote  for  them  in  their  absence:  1 
Bl.  Com.  IGS;  Angcll  &  Ames  on  Corp.,  sec.  128;  PhlHipH  v.  WlrUiam,  1 
Paige,  590.  Chancellor  Walworth,  delivering  the  opinion  in  that  case,  said: 
**  The  right  of  voting  by  proxy  is  not  a  general  right,  and  the  party  who 
claims  it  must  sliow  a  special  authority  for  that  purpose.  Tlio  only  case  in 
which  it  is  allowable  at  the  common  law  is  by  the  peers  of  England,  and 
that  is  said  to  bo  in  virtue  of  a  special  permission  of  the  king.  And  it  ia 
possible  that  it  might  be  delegated  in  some  cases  by  the  by-laws  of  a  corpora- 
tion, where  express  authority  was  given  to  make  such  by-laws  regulating 
the  manner  of  voting.  I  am  not  aware  of  any  other  case  in  which  the  rigbt 
was  ever  claimed;  and  the  express  power  which  is  generally  given  to  the 
stockholders  of  moneyed  and  other  private  corporations,  is  opposed  to  the 
claims  in  this  case,  where  there  is  no  express  or  impLed  power  contained  in 
the  act.  I  therefore  think  the  decision  of  the  inspectors  correct  in  rejecting 
the  votes  offered  under  the  proxies." 

There  never  has  bc>cn  any  doubt  that  in  all  cases  of  elections  in  public  and 
municipal  corporations,  and  in  all  other  elections  of  a  public  nature,  every 
vote  must  be  personally  given:  2  Kent  Com.  294,  But  on  the  question, 
whether  or  not  the  stockholders  in  a  purely  private  corporation  have  the 
right  to  vote  by  proxy,  there  has  been  some  difference  of  opinion:  Brown  v. 
Comnwnwnilth,  3GrantCas.  209;  State  v.  Tudor,  5  Day,  329:  S.  C,  6  Am.  Dec. 
162;  People  v.  Crossleif,  09  HI.  195;  People  v.  Twaddell,  18  Hun,  427;  2  Kent 
Com.  295,  note  (a);  Field  on  Corp.,  sec.  72.  In  the  case  of  the  State  v. 
Tudor,  a  distinction  was  drawn  between  incorporated  societies,  whose  object 
is  the  acquisition  of  property,  and  private  corporations  of  every  other  kind. 
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and  the  court  decided  that  a  by-law  of  a  corporation  of  the  former  kind,  au- 
thoriziDg  the  etockholders,  in  all  their  meetings,  to  vote  by  proxy,  was  a 
Talid  by-law,  notwithstanding  the  fact  that  there  was  no  clause  in  the  act 
of  incorporation  that  empowered  the  members  of  the  company  to  vote  by 
proxy. 

In  Brawn  v.  CommonweaUh,  it  was  decided  that  shareholders  in  a  private 
corporation  could  not  vote  by  proxy  without  a  special  provision  in  their 
charter  permitting  them  to  do  so.  Lewis,  C.  J.,  delivering  the  opinion  of 
the  court  in  that  case,  said:  '*  But  it  seems  reasonable  to  hold  that  in  a  case 
where  the  shareholders  are  embarked  in  a  common  enterprise,  and  where  the 
rote  of  each  affects  the  interest  of  all  the  others  in  the  management  of  the 
concern,  the  election  of  directors  shall  take  place  under  circumstances  favor- 
aUe  to  a  consultation  with  each  other,  so  that  they  might  have  the  benefit 
of  each  other's  views  and  information  relative  to  their  common  interest. 
This  can  only  be  done  by  requiring  the  stockholders  to  be  present  when  vot- 
ing." In  the  People  v.  CrossUy,  on  the  other  hand,  it  was  decided  that  the 
by-law  of  a  private  corporation,  authorizing  its  members  to  vote  at  all  elec- 
tions, either  in  person  or  by  proxy,  was  valid,  and  not  inconsistent  with  the 
coBStitution  and  laws  of  the  state  of  Illinois.  Mr.  Justice  Sheldon,  who  de- 
livered the  opinion  of  the  court,  after  referring  to  the  doctrine  of  the  prin- 
cipal case,  said:  "  The  contrary  was  decided  in  Tlie  State  v.  Tudor,  5  Day, 
329,  in  relation  to  private  corporations  for  the  transaction  of  private  busi- 
ness, like  the  one  here.  The  rule  of  the  latter  case  appears  to  be  one  pro- 
motive of  convenience,  and  has  to  recommend  it  that  it  allows  members  of  a 
private  corporation,  instituted  for  merely  private  purposes,  to  regulate  their 
manner  of  voting  in  a  way  to  suit  their  own  sense  of  convenience  and  interest. 
In  view  of  the  statutory  authority  to  elect  the  directors  in  such  manner  as 
might  be  specified  in  the  by-laws  of  the  society,  we  are  disposed  to  concur  with 
the  latter  authority  above  cited,  and  hold  the  by-law  authorizing  the  voting  by 
proxy  in  elections  to  be  valid,  especially  so,  in  view  of  sec.  3,  art.  11,  of  the 
present  constitution  of  the  state,  which  directs  that  '  the  general  assembly 
shall  provide  by  law,  that  in  all  elections  for  directors  or  managers  of  incorpo- 
rated companies,  every  stockholder  shall  have  the  right  to  vote,  in  person  or 
by  proxy,  for  the  number  of  shares  of  stock  owned  by  him,  for  as  many  persons 
as  there  are  directors  or  managers  to  be  elected,  or  to  cumulate  said  shares, '  etc. 
Whether  or  not  this  provision  may  be  considered  as  applying  to  a  corpora- 
tion of  this  character,  it  is  a  constitutional  expression  in  favor  of  the  policy 
of  voting  by  proxy  in  private  corporations,  which  may  well  be  regarded  and 
given  heed  to  in  determining  the  present  question.  We  do  not  think  it  can 
be  said  that  the  by-law  in  question  is  inconsistent  with  the  constitution  and 
laws  of  this  state."  While  in  a  note  to  2  Kent  Com.  295,  it  is  said,  refer- 
ring to  the  principal  case:  "  The  authority  of  the  case  of  Tfie  State  v.  Tudor 
may,  therefore,  be  considered  as  essentially  shaken. "  And  in  The  People  v. 
Tipaddell,  18  Hun,  427,  it  was  decided  that  a  member  of  a  corporation  is  not 
entitled  to  vote  by  proxy,  unless  he  is,  by  law,  specially  authorized  so  to  do. 

It  will  be  seen  that,  where  the  matter  is  not  regulated  by  statute,  it  is  some- 
what difficult  to  determine  how  the  courts  would  decide  the  question  under 
consideration.  The  determination  of  the  question  is,  however,  of  but  slight 
practical  importance  in  this  country,  as  the  legislatures  of  nearly  every  state 
in  the  union  have,  by  express  enactment,  provided  that  the  stockholders  in 
private  corporations  may  at  all  meetings  thereof  vote  either  in  x)crsou  or  by 
proxy  appointed  in  writing:  Comp.  Lawsof  Arizona  (1877),  p.  515,  sec.  7;  Civ. 
Code  CaL,  sec.  307;  Rev.  Stats.  Col.,  p.  119,  sec.  5;  Gen.  Stats.  Conn.  (1875), 
p.  279,  sec.   11;  Laws  of  Del.,  p.  376,  sec.  2;  Const.   111.,  art.  6,  sec.  3;  1 
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Rev.  StatB.  Ind.  (1876),  p.  620,  sec.  4;  Comp.  Laws  Ean.  (1879),  p.  22, 
27a;  Kev.  Stats.  Me.  (1871),  p.  394,  sec.  5;  Bev.  Code  Md.  (1878),  p.  321, 
sec.  52;  Oen.  Stats.  Mass.  (1860),  p.  304,  sec  33;  1  Comp.  Laws  Mich.  (1871)» 
p.  1148,  sec.  2;  Qen.  Stats.  Minn.,  p.  450,  sec.  160;  Rev.  Code  Miss.  (1871), 
p.  530,  sec.  2406;  1  Wagner's  Stats.  Mo.,  p.  289,  sec.  1;  2  Comp.  Laws 
Nev.,  p.  274,  sec  6;  Gen.  Stats.  N.  H.  (1867),  p.  280,  sec.  21;  Revn.  N.  J. 
(1877),  p.  181,  sec.  21;  Gen.  Laws  New  Mex.  (1880),  p.  204,  sec.  5;  2  Rev. 
Stats.  N.  Y.  (1875),  p.  400,  sec.  6;  1  Rev.  Stats.  Ohio,  sec.  3245;  Gen.  Lawa 
Oregon,  p.  526,  sec.  7;  Pnrdon's  Dig.  Pa.,  p.  744,  sec  4;  Gen.  Stats.  R.  L, 
p.  291,  sec  3;  1  Stats.  Tenn.  (1871),  sec  1404;  Gen.  Stats.  Vt.  (1862),  p. 
635,  sec.  4;  Code  Va.  (1860),  p.  332,  sec.  10;  1  Rev.  Stats.  W.  Va.,  p.  316^ 
sec.  44.  In  some  of  the  states  the  right  to  vote  by  proxy  is  limited  by 
various  restrictions.  Thus,  in  New  York  the  right  is  granted  "sabject  to 
the  provisions  of  the  act  of  incorporation:"  2  Rev.  Stats.,  p.  400,  sec  6.  And 
it  is  enacted,  2  Rev.  Stats.,  p.  668,  sec  70,  that  "  no  member  of  any  matoal 
fire  insurance  company  organized  under  the  laws  of  this  state  shall  be 
allowed  to  vote  by  proxy  for  a  director  or  directors  of  any  such  company.** 

In  Pennsylvania,  it  is  provided  in  elections  for  bank  directors,  that  "stock- 
holders may  vote  by  proxy,  duly  authorized  by  writing,  if  dated  within 
thirty  days;  but  no  officer,  clerk,  teller,  or  book-keeper  of  the  bank  shall  aot 
as  proxy:"  Purdon'sDig.  Pa.,  p.  81,  sec.  15.  And  the  power  to  vote  by  proxy 
in  any  association  incorporated  by  any  authority  in  that  state  is  regulated  by 
a  special  act  passed  for  that  purpose:  See  Purdon  Dig.  819.  And  the  stat- 
ute of  New  Hampshire  provides  that,  except  in  railroad  corporations,  "no 
stockholder  shall  act  as  proxy  for  any  other  stockholder,  nor  shall  any 
person  act  as  proxy  for  more  than  one  stockholder,  or  vote  as  proxy  for  shares 
exceeding  one  eighth  of  the  whole  capital  stock.  No  proxy  shall  confer  tho 
right  to  vote  at  more  than  one  meeting,  which  shall  be  named  therein:"  Gen. 
Stats.  N.  H,  1867,  p.  280,  sees.  21,  22. 

In  Iloppin  V.  Buffum,  9  R.  I.  513,  it  was  decided  that  a  pledgor  of  stock 
which  stood  on  the  books  of  tho  corporation  in  the  name  of  the  pledgee, 
might,  by  suit  in  equity,  compel  a  transfer  to  him,  or  oblige  the  pledgee  to 
give  him  a  proxy  to  vote.  And  in  Vowell  v.  Thompson,  3  Cranch  0.  C.  428, 
the  court  held  that  tho  mortgagor  of  stock  was,  imtil  foreclosure  and  sale, 
entitled  to  vote,  and  accordingly  decreed  that  the  defendant  should  give  to 
the  plaintiff  a  power  of  attorney  to  vote  upon  the  stock,  until  it  should  be 
sold  under  tho  mortgage  or  deed  of  trust. 

At  an  election  for  directors  of  a  corporation,  the  inspectors  of  election  have  no 
power  to  try  and  determine  the  genuineness  of  the  proxies  offered  to  be  voted 
upon.  If  the  proxy  is  apparently  the  act  of  the  stockholder,  and  regular  upon 
its  face,  that  ends  the  matter  so  far  as  the  inspectors  are  concerned:  In  the 
Matter  of  Cecil,  36  How.  Pr.  477. 

In  Rpcd  v.  The  Bank  of  Keroburrjhy  6  Paige,  337,  it  was  decided  that  a 
stockholder  who  had  given  to  another  a  proxy  to  vote  upon  his  stock,  even 
for  a  valuable  consideration,  was  justified  in  revoking  the  proxy  whero  it  was 
about  to  be  used  for  a  fraudulent  purpose.  And  in  Campbell  v.  Poultuey,  6 
Gill.  &  J.  94;  S.  C,  26  Am.  Dec.  5o9,  it  was  held  that  an  injunction  lies  to  re- 
strain voting  by  proxy  in  fraud  and  violation  of  a  bank  charter. 

In  71u>  Matter  of  the  Mohaich  and  Hudson  B.  B.  Co.,  19  Wend.  135,  it  was 
decided  that  where  the  statute  required  stock  to  be  voted  upon  in  the  name 
standing  on  the  transfer  book,  either  in  person  or  by  proxy,  if  stock  stood  in 
tho  name  of  a  person  described  as  cashier,  a  proxy  from  him  must  be  pro- 
duced, and  that  a  proxy  from  his  successor  as  ciishier  was  not  sufficient. 

In  The  Matter  of  Barkf-r,  G  Wend.  509,  it  was  held  that  an  alien  stock- 
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holder  could  not  Tote  by  proxy  when  by  the  terms  of  the  act  of  mcorporation 
of  the  company  the  right  to  vote  was  given  to  each  stockholder  being  a 


Field,  in  his  work  on  corporations,  section  72,  in  discussing  the  right  of 
stockholders  to  vote  by  proxy,  says:  "  There  is  usually  a  provision  in  the  ar- 
ticles of  association,  that  the  members  may  be  represented  in  the  corporate 
meetings  by  an  agent  or  proxy  duly  constituted.  In  such  cases  the  personal 
attendance  of  the  member  at  a  geheral  meeting  is  unnecessary,  but  the  votes 
which  a  principal  would  be  entitled  to  cast,  if  personally  present,  may  be 
cast  by  his  duly  constituted  agent.  But  the  right  of  proxies  to  vote,  as  well 
as  the  manner  of  voting  in  moneyed  corporations,  is  usually  provided  for  by 
the  articles  of  association,  or  by  the  by-laws  duly  adopted  in  accordance  witii 
such  articles,  they  constituting  the  guide  and  authority  in  this  matter. 
When  the  constating  instruments  provide  for  the  right  of  voting  by  proxy, 
that  aettles  all  questions  relating  to  the  subject.  And  it  is  generally  so  pro- 
vided in  case  of  corporations  for  pecuniary  gain." 

The  principal  case  was  cited  in  Bailey  v.  77.  B.  Co.,  22  Wall.,  635,  to  the 
point  that  the  question,  whether  dividends  in  stock  necessarily  entitle  the 
holders  to  additional  votes,  depends  on  the  certificate  of  stock  and  the  charter 
of  the  company;  and  in  Pulford  v.  Fire  Department  of  Detroit,  31  Mich.  466, 
to  the  point  that  all  by-laws  contrary  to  the  general  principles  of  the  conunon 
law,  or  the  policy  of  the  state,  are  void. 

Br-Laws,  Powkb  of  Gosfo&a.tiok  to  Make. — See  Comnumtoealth  v.  WoeU 
per,  8  Am.  Dec.  628;  note,  640;  8t.  Lfike*s  Church  v.  Maiheujs,  6  Id.  619; 
note,  629. 


Pebbine  i;.  Bebgen. 

[2  aBXBN  Law,  8S6.] 
Actual  Poesissioy  of  Land  may  be  Delivered  to  a  person  by  the  sheriff 
under  a  writ  of  possession,  although  the  land  was,  at  the  time  of  the 
delivery,  covered  with  water. 

Case  for  overflowing  plaintiff's  land.  The  opinions  state 
the  case. 

FoBD,  J.  This  was  an  action  on  the  case  for  overflowing  a 
part  of  the  plaintiff's  land  with  water  by  means  of  a  dam  that 
the  defendant  maintained  across  a  stream  of  water  below 
the  plaintiff's  lot.  The  declaration  counted  on  the  plaintiff's 
possession  of  a  lot  of  two  acres  and  seventy-nine  hundredths, 
aod  that  the  defendant  caused  one  acre  and  seventy- two  hun- 
dredths thereof  to  be  overflowed.  The  defendant  admitted  the 
overflowing  complained  of,  but  denied  that  the  plaintiff  had 
title  to  the  land,  or  any  such  possession  that  he  could  maintain 
an  actiou  for  overflowing  it. 

The  plaiutiff  gave  iu  evidence  a  survey  and  location  of  the 
two  acres  and  seventy-nine  hundredths  in  the  year  1808,  and 
deduced  title  under  it  to  himself.     Soon  after  the  location  he 
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brought  an  ejectment  against  one  Valley  Cousins,  the  tenant  in 
possession,  and  having  obtained  judgment  and  a  writ  of  habere 
facias  possessionem,  the  sheriff,  as  appeared  by  the  record  and 
return,  put  him  in  full  possession,  the  twenty-ninth  of  October, 
1810;  from  which  time,  by  himself  and  tenants,  the  plaintiff 
continued  his  possession  till  the  co/nmencement  of  the  present 
suit  in  September,  1829,  making  a  period  of  nineteen  years. 
Such  was  the  possession  he  proved. 

On  the  other  hand,  it  appeared  that  the  defendant's  dam  oc- 
casioned water  to  stand  on  the  low  parts  of  the  said  lot,  both 
before  and  at  the  time  the  sheriff  delivered  possession  to  the 
plaintiff,  and  has  occasioned  it  to  do  the  same  ever  since;  and 
in  this  way  the  defendant  had  possession  as  much  as  the  plaint- 
iff during  those  nineteen  years,  as  his  counsel  insisted. 

The  court,  in  charging  the  jury,  instructed  them  that  an  ac- 
tual possession  must  be  shown  by  the  plaintiff  to  maintain  this 
action,  and  as  he  had  not  made  that  out,  the  jury  might  reject 
his  possession  altogether.  This  direction,  I  conceive,  was  erro- 
neous; it  supposes  the  sheriff  not  to  have  delivered  actual  pos- 
session of  that  part  of  the  lot  on  which  the  water  was  standing; 
whereas  I  consider  it  an  actual  possession  that  was  delivered, 
and  that  the  water  did  not  prevent  its  being  so.  The  judgment 
in  ejectment  must  certainly  be  executed,  and  if  this  was  not 
actual  possession,  on  account  of  water  being  on  the  land,  it 
would  be  impossible,  in  such  a  case,  to  execute  a  judgment,  and 
the  law  would  have  to  be  acknowledged  impotent.  The  sheriff 
was  not  bound  to  drain  the  land.  To  do  that  deed,  he  must 
have  entered  on  the  defendant's  land  and  prostrated  his  dam. 
He  therefore  gave  to  the  plaiutiff  the  actual  possession  of  the 
premises,  the  land  and  the  water  both. 

An  idea  seems  to  be  entertained,  that  if  the  defendant  over- 
flowed the  freehold  of  an  owner,  higher  up  the  stream,  it  gave  him 
possession  of  the  land  he  so  overflowed,  and  ousted  the  owner; 
but  if  this  can  be  construed  an  ouster,  it  follows  that  an  eject- 
ment may  lie  for  overflowing  land;  which  is  not  only  unheard 
of,  but  would  be  without  effect,  even  after  a  judgment.  All  he 
could  recover  would  be  the  land  with  the  water  on  it:  the  in- 
jury would  still  be  unredressed. 

So  far  from  being  any  ouster,  it  is  not  even  a  trespass  to  flow 
the  land  of  another  with  water,  by  erecting  a  dam  below  his  land; 
for  the  act,  in  itself,  is  lawful.  Every  man  may  build  a  dam,  by 
common  right,  on  his  own  land;  and  trespass  never  lies  when 
the  act  is  lawful  in  itself,  and  injurious  only  in  its  consequences. 
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A  man  who  fixes  a  spout  to  carry  the  water  away  from  his  honse, 
peiforms  a  lawful  act  on  his  own  premises;  but  if  it  shed  the 
water  upon  the  roof  of  bis  neighbor's  house,  or  into  his  yard, 
he  must  be  answerable  for  the  injurious  consequences  in  an  ac- 
tion on  the  case,  but  an  action  of  trespass  will  not  lie  against 
him:  Ret/noids  y.  Clark,  Stra.  634. 

It  is,  therefore,  no  dispossession,  no  ouster,  nor  even  a  Ires- 
paas,  to  flow  water  backwards  on  another  person's  land;  it  is  de- 
nominated in  law  a  nuisance,  an  annoyance  to  the  tenant  in 
poeseBsion;  and  his  only  modem  remedy  is,  by  an  action  on  the 
case,  founded  on  his  possession.  It  is  not  in  the  nature  of  a  nui- 
fiance  ever  to  work  a  dispossession  of  the  tenant,  if  it  be  the 
consequence  of  a  lawful  act;  as  if  one  erect  a  smelting-house  or 
a  sty  on  his  own  land,  so  near  to  another  man's  house  as  that  it 
incommodes  his  dwelling  by  the  gas  of  the  former,  or  nauseous 
smell  of  the  latter,  the  annoyance  is  neither  an  ouster  nor  dis- 
possession of  the  owner,  nor  will  an  ejectment  or  trespass  lie 
for  the  injury;  it  is  a  nuisance  the  remedy  for  which  is  only  by 
an  action  on  the  case:  8  Bl.  Com.  220. 

If  such  a  nuisance,  whether  by  smelting-house,  hog -sty,  oz 
raising  backwater,  has  been  continued  in  the  same  manner, 
peaceably  and  without  interruption,  twenty  years,  it  thereby 
ripens  into  a  right,  and  then  it  takes,  in  law,  the  name  of  an  ease- 
ment; bat  even  an  easement  works  no  dispossession  of  the 
owner;  the  possession  still  remains  in  him  as  much  as  if  the 
easement  did  not  exist.  Thus,  if  the  public  have  a  highway 
orer  any  man's  land,  or  if  an  individual  have  a  private  way  over 
it,  such  easements  of  theirs  impair  not  the  owner's  possession; 
he  may  maintain  trespass  for  digging  the  soil  of  such  highway, 
or  even  private  way,  which  shows  the  possession  is  his  as  much 
as  if  such  easements  were  not  in  existence.  Therefore,  whether 
it  be  a  nuisance  or  easement,  it  does  not  impair  the  possession 
of  the  owner  of  the  land;  he  remains  as  entirely  in  the  actual 
possession  as  if  such  nuisance  or  easement  were  not  in  being. 
Of  consequence,  the  direction  given  to  the  jury  was  evidently  a 
mistake.  The  sheri£f  delivered  to  the  plaintiff  actual  possession 
of  the  whole  premises  mentioned  in  the  writ  of  possession, 
whether  drowned  by  water  or  not.  If  the  defendant's  dam  con- 
tinued to  drown  it  the  nineteen  years  afterwards,  it  may  have 
annoyed  the  plaintiff,  but  did  not  diminish  his  possession. 
Without  touching  other  points  involved  in  the  cause,  I  am  of 
opinion,  on  this  ground  alone,  that  there  ought  to  be  a  new 
trial,  and  let  the  costs  abide  the  event  of  the  suit. 
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Btebbon,  J.  This  is  a  motion  to  set  aside  a  verdict  rendered 
for  the  defendant,  and  grant  a  new  trial  in  an  action  on  the 
case  for  overflowing  the  plaintiff's  land  by  means  of  a  mill-dam 
erected  below  the  dam,  many  years  ago,  by  another  person,  but 
kept  up  and  maintained  by  the  defendant.  The  plaintiff 
counted  on  his  possession  and  seisin.  The  defendant  pleaded 
not  guilty.  On  the  trial  it  appeared  that  the  plaintiff  made  an 
appropriation  of  the  land  in  question,  two  seventy-nine  one 
hundredths  acres,  the  twentieth  of  April,  1808,  as  of  vacant 
land,  by  a  survey  and  return  thereof,  in  due  form,  in  the  name 
of  Matthew  Perrine;  that  he  recovered  judgment  in  an  action 
of  ejectment  for  the  same  lands,  against  the  person  in  posses- 
sion, in  September  term,  1810,  and  before  November  term  fol- 
lowing, took  possession  thereof,  under  a  writ  sued  out  of  this 
court.  It  further  appeared  that  the  title  of  Matthew  Peirine 
was  duly  transferred  to  the  plaintiff;  so  far,  at  least,  as  was 
necessary  to  support  this  action,  if  that  title  could  enable  him 
to  support  it.  During  all  this  time,  and  down  to  the  bringing 
of  the  present  action  in  the  year  1829,  a  part  of  the  land  in 
question  was  overflowed  in  the  manner  complained  of,  except 
at  short  intervals,  and  no  change  had  been  made  in  the  posses* 
sion  since  1810. 

On  the  part  of  the  defendant,  it  was  insisted  that  the  plaint- 
iff had  not  the  possession  or  any  title  to  the  lands  alleged  to 
have  been  overflowed.  It  appeared  that  a  prior  location,  or 
appropriation  of  the  premises  in  question,  had  been  made  by 
patent,  as  long  ago  as  1690.  But  the  title  thus  acquired  was 
not  traced  to  any  person  after  the  year  1700.  Nor  did  the  de- 
fendant show  in  himself,  or  his  grantor,  any  title,  or  any  pos- 
session, other  than  as  hereinafter  and  above  specified.  That  is 
what  resulted  from  the  act  of  overflowing,  and  a  proprietary 
location  made  in  the  year  1809,  younger  than  that  of  the  plaintiff^ 
and  therefore  inoperative,  and  which  was  moreover  in  no  man* 
ner  assigned  to  the  defendant.  It  also  appeared  that  a  nego* 
tiation  had  for  some  time  existed  between  the  plaintiff  and  one 
A.nderson,  who  held  the  premises  till  within  a  few  years,  and 
ander  whom  the  defendant  claims  for  a  transfer  of  title  of  the 
iocua  in  quo  to  Anderson  from  the  plaintiff,  and  that  Anderson 
had  disclaimed  any  right  to  the  premises,  or  to  flow  the  same, 
as  against  the  plaintiff.  And  when  the  defendant  purchased 
he  was  expressly  told  by  Anderson  that  he  could  give  him  no 
title  for  this  slip  of  land;  but  that  he,  the  defendant,  must  par* 
shase  the  same  of  the  plaintiff. 


ICay^  1834.]  Pebbine  v.  Bergen.  67 

According  to  the  report  made  to  us  of  the  charge  to  the  juiy 
bj  the  jadge  who  tried  the  cause^  he  "  seemed  to  dispose  of  the 
written  and  documentary  title  of  the  parties,  respectively,  with- 
out making  any  account  of  either,  and  placed  the  cause  before 
the  jury  on  the  question  of  the  plaintiff's  possession,  and  the 
injuiy  thereto  by  the  defendant."  If  the  jury  believed,  from 
the  evidence,  that  the  plaintiff  was  possessed  of  the  premises 
(which  possession  must  be  an  actual  possession  at  the  time  the 
injniy  was  committed),  and  that  the  defendant  had  done  the 
injury  thereto,  then  they  should  find  for  the  plaintiff  the 
amount  of  the  damages  proved;  if  not,  they  were  to  find  for  the 
defendant. 

The  application  now  made  to  the  court  is  upon  the  grounds, 
"  thai  the  judge,  in  his  charge,  erred  in  law;  and  that  the  ver- 
dict was  against  law  and  evidence." 

I  am  of  opinion  that  if  by  "  actual  possession'*  in  the  charge, 
anything  more  was  intended  and  communicated  to  the  jury 
than  such  a  possession  as  the  plaintiff  might  have  in  the  locus  in 
quo,  notwithstanding  it  was  overflowed  by  another  in  the  man- 
ner in  this  action  complained  of  and  proved,  the  charge  was 
erroneous  in  law;  otherwise  this  action  upon  a  count,  upon  the 
possession  merely,  could  never  be  maintained.  And  if  the 
charge  does  not  mean  more,  the  verdict  of  the  jury  is  contrary 
to  the  evidence  in  the  cause,  which  shows  that  the  plaintiff,  by 
his  entry,  under  a  proprietary  location,  and  a  judgment  and 
writ  of  possession  in  ejectment,  had  all  the  actual  possession  of 
which  the  locus  in  quo  was  susceptible,  while  the  nuisance  com- 
plained of  continued.  In  this  point  of  view,  I  am  inclined  to 
think  the  written  and  documentary  title  of  the  plaintiff  was  im- 
portant, as  tending  to  show  the  extent  and  bounds  and  character 
of  his  possession,  and  ought  not  to  have  been  laid  out  of  view 
without  making  any  account  thereof;  though  upon  this  point 
I  do  not  intend  to  give  any  conclusive  opinion. 

I  am  therefore  of  opinion,  without  considering  the  other  mat- 
ters involved  in  this  case,  that  the  verdict  should  be  set  aside 
and  a  new  trial  granted. 

The  oosts  to  abide  the  event  of  the  suit. 


PossBsioN  OF  Laitd  Covkbbd  BY  Watib.— See  Bodon  Mitt  Ccrp,  v.  BuJU 
Jkel.  4  Am.  Dec.  120. 
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Gates  i;.  Gbeen. 

[A  Paios  Oh.  866.] 

▲  LnsBX  OF  Premises  which  asb  Buxuted  has  no  relief,  either  at  law  or  in 
equity,  against  an  express  covenant  to  pay  the  rent,  unless  he  has  pro- 
tected himself  by  a  stipulation  in  the  lease,  or  the  landlord  has  oove- 
nanted  to  rebuild^ 

ftEFOBMiNG  Lease. — Where,  on  a  release  of  the  premises,  the  lessor  en* 
gages  by  parol  to  insert  in  the  lease  a  provision  that  the  rent  should 
oease  if  the  premises  were  casually  burned,  which  provision  is  inadvert- 
ently omitted,  an  injunction  will  lie  on  behalf  of  the  lessee  to  restrain 
the  lessor  from  proceeding  at  law  to  recover  the  rent  subsequent  to  tho 
burning  of  the  premises. 

Bill  for  an  injunction.  Green  having  leased  the  premiaea 
in  question  in  January,  1826,  to  one  Cossit,  for  a  term  of  three 
years,  and  being  notified  by  him  that  he  desired  to  surrender 
his  lease,  wrote  to  his  agent,  Strong,  that  he  would  accept  the 
surrender  if  another  lessee  could  be  procured,  with  good  seour* 
ity.  Oates  applied  for  the  lease,  and  it  was  agreed  between 
Oates  and  the  agent  that  he  would  insert  in  the  lease  a  special 
provision  that  the  rent  should  cease  if  the  house  should  be 
burned  down  by  casualty  during  the  term.  The  agent,  an 
attorney,  accordingly  drew  the  lease,  but  omitted,  through  in- 
advertence, to  insert  the  special  covenant;  nor  was  the  omission 
discovered  until  the  casual  destruction  of  the  building  by  fire 
in  December,  1827.  After  the  burning  of  the  house  G^tes 
offered  to  pay  the  rent  up  to  January,  1828,  and  to  surrender 
the  lease,  but  the  defendant,  refusing  to  accede  to  these  terms, 
brought  an  action  at  law  for  the  rent  for  the  entire  term^  which 
action  this  bill  in  equity  sought  to  enjoin. 
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O.  O.  Bronson,  for  the  complainant. 

J.  A.  Spencer,  contra. 

The  ChancbIiLob.  Ifc  appears  to  me  a  principle  of  natural  law, 
that  a  tenant  who  rents  a  house  or  other  tenement  for  a  short 
period,  and  with  a  view  to  no  other  benefit  except  that  which 
maj  be  derived  from  its  actual  use.  should  not  be  compelled  to 
pay  rent  any  longer  than  the  tenement  is  capable  of  being  used. 
Bj  the  law  of  Scotland,  upon  the  hire  of  property,  a  loss  or  in- 
jmy  to  such  property,  which  is  not  caused  by  the  fault  or  negli- 
gence of  the  hirer,  falls  on  the  owner.  And  the  lessee  is  enti- 
tled to  an  abatement  of  the  rent,  proportioned  to  any  partial 
destruction  of  the  subject:  1  Bell  Com.  452.  The  Napoleon 
oode  also  declares,  that  if  the  thing  hired  is  destroyed  by  fortui- 
tous eyents  during  the  continuance  of  the  lease,  the  contract  of 
luring  is  rescinded;  but  if  it  be  only  destroyed  in  part,  the  lessee 
may,  according  to  circumstances,  demand  either  a  diminution  of 
the  price  or  the  rescinding  of  the  lease  itself :  OodeNap.,  art.  1722. 
And  the  same  provision  substantialiy  is  found  in  the  civil  code 
of  Louisiana,  art.  2667.  The  learned  commentator  on  the  law 
of  nature  and  of  nations,  also  considers  this  a  plain  principle  of 
natural  law.  And  he  refers  to  a  law  of  Sesostris,  an  Egyptian 
king,  that  if  the  violence  of  the  river  should  wash  away  a  part 
of  the  land,  the  tenant  should  be  proportionably  abated  in  hia 
rent:  Puff.,  b.  5,  c.  6,  sec.  2.  The  same  principle  has  also 
found  its  way  as  far  north  as  Newfoundland;  where,  by  the  cus- 
tom of  that  country,  the  tenant  of  a  building  may  surrender  his 
lease,  and  be  excused  from  the  further  payment  of  rent,  in  case 
of  a  casual  destruction  of  the  building  by  fire:  See  Broom  v. 
Preskm,  Bel.  Cas.  ;  S.  0.,  Newf.  491.  And  Butherford,  in  hia 
lectures  on  natural  law,  makes  a  veiy  sensible  distinction  between 
a  casualty  which  destroys  the  value  of  the  use  of  the  property, 
which  loss  naturally  falls  on  the  lessee,  and  one  which  destroys 
the  property  itself,  of  which  the  lessee  has  hired  the  use.  In 
which  latter  case  he  holds  that  the  lessee  is  excused  from  the 
payment  of  further  rent:  Buth.  Inst.  127.  The  cases  of  Harris 
son  V.  North,  1  Ch.  Cas.  83;  Brown  v.  QuiMer,  Ambl.  619;  Camp- 
den  V.  Morion,  before  Lord  Northington,  Serg.  Hill's  M.  S.,  and 
Steel  V.  Wright,  before  Lord  Apsley,  in  1773, 1  T.  R.  708,  note, 
also  show  that  some  of  the  English  chancellors  struggled  hard 
to  introduce  this  principle  of  natural  law  into  the  administration 
of  justice  in  their  courts.  A  contrary  principle,  however,  finally 
prevailed  in  the  equity  courts  of  England,  as  well  as  in  the 
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courts  of  law.  And  it  mast  now  be  considered  as  settled,  both  in 
England  and  in  this  state,  that  a  lessee  of  premises  which  are 
burned  has  no  relief  against  an  express  covenant  to  pay  the 
rent,  either  at  law  or  in  equity,  unless  he  has  protected  himself 
by  a  stipulation  in  the  lease,  or  the  landlord  has  coTenanted  to 
rebuild:  3  Kent  Com.  466.  Although  the  law  is  thus  settled,  I 
have ,  however,  thought  proper  to  refer  to  the  opinions  of  these 
distinguished  judges  and  civilians,  and  to  the  laws  of  other 
countries,  for  the  purpose  of  showing  that  the  defendant  in  this 
case  has  no  natural  equity  to  entitle  him  to  rent  for  these  prem- 
ises, after  the  destruction  of  the  buildings  which  constituted 
their  only  value  to  the  lessees.  And  if  tJbe  lessees  did  not  in 
fact  make  an  agreement  to  pay  the  rent,  in  the  event  which  haa 
occurred,  that  they  are  entitled  to  relief. 

It  is  established  beyond  all  question,  that  there  was  an  ex- 
press agreement  between  the  lessee  and  the  agent  of  Green, 
that  the  rent  should  cease  if  the  building  should  be  casuallj 
destroyed  by  fire;  and  that  a  covenant  or  stipulation  to  that 
effect  should  be  inserted  in  the  lease.  The  answer  of  the  de- 
fendant, setting  up  a  specific  agreement  as  having  been  entered 
into  between  himself  and  Gates  at  the  time  he  called  upon  him 
<as  to  the  repairs,  is  not  responsive  to  the  bill,  and  is  not  sup- 
ported by  the  proofs  in  the  cause.  Indeed,  it  is  hardly  consist- 
ent with  the  defendant's  own  letters,  to  suppose  any  valid  or 
binding  agreement  was  made,  or  was  intended  to  be  made, 
by  either  party  at  that  time.  It  was  at  most  a  mere  proposition 
for  an  agreement,  which  wasinj^SeH  until  the  final  consummation 
thereof  with  the  defendant's  agent,  when  he  undertook  to  pre- 
pare the  lease.  Until  that  time,  Colvin  was  certainly  not  a  party 
to  any  agreement.  He  can  not,  therefore,  be  bound  by  any 
other  agreement  than  that  which  he  supposed  was  contained  in 
the  written  lease  when  he  executed  the  same.  He  certainly  was 
not  aware  of  any  want  of  authority  in  the  agent  to  make  such 
a  lease;  and  he  was  expressly  informed  that  the  lease  contained 
a  stipulation  which  would  exempt  him  from  liability  for  the 
rent  in  the  event  which  has  happened.  If  the  agent  exceeded 
his  powers,  and  made  an  agreement  which  he  was  not  authorized 
to  make,  the  principal  must  either  repudiate  the  lease  altogether, 
or  he  must  consider  himself  bound  by  the  stipulations  in  the 
favor  of  the  other  party,  which  should  have  been  contained 
therein.  The  lessor  can  not  be  permitted  to  affirm  so  much  of 
the  agreement  as  was  for  his  own  benefit,  and  to  disaffirm  so 
much  as  provided  for  the  protection  of  the  rights  of  the  othex 
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parties.  It  is  hardly  probable  that  Gates  would  have  entered 
into  Buch  a  covenant  as  was  contained  in  the  lease  to  Cossit, 
which  wonld  not  only  have  rendered  him  and  his  surety  liable 
for  the  rent  in  case  of  the  loss  of  the  building  by  fire,  but  would 
also,  in  that  case,  have  compelled  them  to  rebuild  the  house  at 
their  own  expense.  For  the  exception  which  is  contained  in 
the  coTcnant  to  repair,  in  this  lease,  is  not  found  in  the  lease  to 
Coesit.  And  it  is  evident,  from  the  testimony,  that  Colvin  would 
not,  knowingly,  have  entered  into  an  agreement  which  would 
haTe  rendered  him  liable  to  that  extent. 

The  vioe-ohancellor  was  wrong  in  supposing  these  complain- 
ants were  bound  in  equity  to  perform  an  agreement  which  they 
never  made,  or  intended  to  make,  because  Strong  had  exceeded 
bis  authority  in  accepting  a  suirender  of  the  former  lease  to 
Ckiflsit.  If  that  act  was  unauthorized,  the  defendant  must  seek 
his  remedy,  if  he  has  any,  against  Cossit  and  his  surety,  under 
the  covenants  in  the  original  lease,  or  against  the  agent  who 
has  received  a  surrender  of  that  lease  improperly.  But  if  he 
elects  to  ratify  the  act  of  his  agent  as  to  this  lease,  he  most 
ratify  it  fully,  and  mast  make  the  written  agreement  what  it 
was  supposed  to  be  by  the  complainants,  and  his  agent  when 
they  executed  the  same. 

The  decree  of  the  vice-chancellor  must  be  reversed,  and  the 
lease  must  be  delivered  up  and  canceled;  Green  must  be  per- 
petually enjoined  from  prosecuting  any  suit  or  proceedings 
for  the  collection  of  the  rents  which  have  accrued  subsequent 
to  the  burning  of  the  house.  And  as  he  has  been  carrying  on 
an  unjust  and  inequitable  controversy  with  these  complainants, 
after  he  had  full  knowledge  of  their  equitable  rights,  and  after 
they  had  offered  him  more  than  he  had  any  just  right  to  claim, 
he  must  pay  to  the  complainants  their  costs  in  this  suit. 


The  Biflnniucnov  of  ths  Lkasbd  Premibbs  bt  Fibe  does  not  dischuge 
the  leasee  from  his  obligation  to  pay  rent  in  the  absence  of  any  agreement  to 
that  effect:  HalUU  v.  WyUe^  3  Am.  Dec.  457»  and  similarly  in  Pollard  v. 
Schaafer,  1  Id.  296.  The  proposition  is  regarded  as  settled  in  New  York  by 
the  principal  case,  among  others,  and  has  been  frequently  reiterated  on  the 
authority  of  Gates  v.  Oreen;  Allen  v.  Culver,  3  Denio,  294;  Graves y.  Berdan, 
26  K.  Y.  502,  in  Judge  Wright's  dissenting  opinion;  Willard  v.  Tillman,  19 
Wend.  360;  Wood  v.  Ilubbell,  10  N.  Y.  487,  where  one  phase  of  the  question 
was  presented  as  indicated  by  the  following  language:  "  It  remains  to  con- 
sider whether  the  tenant  is  liable  on  an  express  covenant  for  rent  where  the 
premises  leased  are  destroyed  by  fire  between  the  time  when  the  lease  is 
executed,  and  that  when  the  term  commences  and  before  the  tenant  ever  had 
the  actual  possession.  The  cases  which  hold  that  the  tenant  is  liable  after 
the  destniction  of  the  buildings  by  fire,  upon  his  covenant  for  rent»  are  all 
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eMOfl  where  the  tenant  had  entered  under  hia  leaae,  and  the  term  had  actoally 
oonunenced  before  the  fire.  Such  waa  HaUeU  v.  WyUt^  3  Johna.  44  [3  Am. 
Dea  457];  Mark  v.  Cooper,  2  Stark.  763.  And  thia  ia  aaaumed  to  be 
the  caae  in  every  inatanoe  where  the  doctrine  haa  been  advanced,  even  where 
the  fact  ia  not  ezpreaaly  atated."  The  injoatice  of  the  general  doctrine,  as 
ahown  by  the  opinion  ezpreaaed  in  the  principal  caae,  oocaaioned  l^ialative 
oonaiderationof  the  matter,  and  the  enactment^  in  1860,  of  an  act  discharging 
a  tenant  from  the  payment  of  rent  after  the  accidental  deatroction  of  the 
premiaea  by  fire,  and  terminating  the  leaae:  Doupe  v.  Otnin^  37  How.  9;  S.  C, 
1  Sweeny,  31. 

That  a  Lkasb  will  bb  Bkiobmkd  wuirb  a  Claubs  has  vses  Omittbd 
by  miatake  waa  determined  in  Wilmm  ▼.  Dten,  74  K.  T.  636;  Wood  y.  iM> 
htU^  10  Id.  486,  on  the  anthority  of  the  principal  caae. 


BAm  OP  TJtiga  V.  City  of  Utioa, 

£i  Paibb  Ob.  sn.] 

l£AirDAjn78  TO  Ck)XPEL  Common  Council  to  Cobkect  an  aaaeaament  and 
taxation  when  illegal,  will  lie  where  the  city  charter  givea  to  the  common 
oooncil  the  ezduaive  control  aa  to  aaaeaaing  and  collecting  the  city  tazea. 

Whbrb  thb  Illegality  Afpbabs  on  the  Wabrant  for  the  collection  of 
taxes,  an  adequate  remedy  at  Uw  lies  by  an  action  at  treapaaa,  ahonld 
the  payment  of  the  tax  be  attempted  to  be  enforced  by  a  aale  of  the 
property. 

A  Court  or  Chancebt  will  not  Refuse  to  takb  Jurisdiction  of  a  case 
merely  on  the  ground  that  the  complainant  haa  a  perfect  remedy  at  law, 
if  the  parties  have  submitted  themaelvea  to  the  joriadiotion  of  the  chan- 
cellor without  objection. 

Thb  Pbrsokal  Propertt  of  a  Bank  Subject  to  Taxation  ia  ao  much  of 
the  capital  stock  paid  in  or  secured  as  will  remain  after  deducting  there- 
from the  actual  coet  of  all  the  real  estate  of  the  company. 

Bill,  with  stipulation  waiving  all  objection  to  form  and  juris- 
diction, filed  for  the  purpose  of  settling  the  city's  right  to  tax 
seventy  thousand  dollars  remaining  in  the  bank  over  and  above 
the  capital  stock  of  the  company.  By  the  assessment  roll  it 
appeared  that  the  bank  was  assessed  for  all  its  real  estate  lying 
in  tbe  city,  and  for  its  whole  capital  stock,  except  so  much 
thereof  as  had  been  paid  for  real  estate  then  held  by  the  com- 
pany in  Utica  and  elsewhere;  and  also  for  seventy  thousand 
dollars  which  was  described  in  the  assessment  roll  aa  **  other 
personal  property,  or  surplus  fund."  The  amount  of  the  tax 
imposed  on  account  of  this  fund  was  two  hundred  dollars. 

H.  Denio  and  W,  Hunt,  for  the  complainants. 

Charles  A.  Mann,  contra. 
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The  Chahosllor.  As  the  charter  of  the  city  of  Utica  gives  to 
the  common  council  of  that  city  the  exclusive  control  and  di- 
rection as  to  the  assessment  and  collection  of  the  city  taxes,  I 
think  the  complainants  had  a  perfect  rumedy  at  law,  by  an  ap- 
plication to  the  supreme  court  for  a  mandamus,  to  compel  the 
common  council  to  correct  their  assessment  and  taxation  of  the 
property  of  the  bank,  if  it  was  illegal.  The  remedy  by  man- 
damus, however,  would  be  much  more  imperfect  and  doubtful, 
in  the  case  of  an  ordinary  town  and  county  tax,  where  the  as- 
sessment is  made  by  one  body,  and  the  tax  is  imposed  by  an- 
other; especially  if  the  error  or  illegality  did  not  appear  upon 
the  face  of  the  assessment  roll.  In  the  present  case,  the  ille- 
gality, if  any,  appears  on  the  warrant  which  has  been  issued  by 
the  conunon  council  of  Utioa,  for  the  collection  of  the  tax. 
The  complainants,  therefore,  appear  to  have  another  adequate 
and  more  certain  remedy  at  law,  by  an  action  of  trespass,  should 
the  defendants  attempt  to  enforce  the  payment  of  the  tax  by  a 
sale  of  the  property  of  the  bank.  This  court,  however,  will 
not  refuse  to  take  jurisdiction  of  a  case  merely  on  the  ground 
that  the  complainant  has  a  perfect  lemedy  at  law,  if  the  parties 
have  submitted  themselves  to  the  jusisdiction  of  the  chancellor 
without  objection :  2  Paige,  509.  By  the  written  stipulation 
between  the  parties,  for  the  purpose  of  bringing  this  question 
before  the  court  for  a  decision  upon  the  complainants'  bill 
alone,  the  defendants  have  expressly  agreed  to  waive  the  ob- 
jection, that  there  was  a  certain  and  adequate  remedy  at  law, 
for  the  complainants,  if  the  construction  of  the  statute  is  as 
contended  for  by  them.  And  in  this  case  there  can  be  no  doubt 
as  to  the  power  of  the  court,  if  it  takes  jurisdiction  of  the 
cause,  to  give  a  perfect  remedy  to  the  complainants,  by  the  or- 
dinary decree,  for  a  perpetual  injunction  against  the  collection 
of  this  tax.  Finding  myself  thus  legally  compelled  to  apply 
the  maxim ,  modus  et  conveniio  vincunt  legem,  even  to  a  question 
of  jurisdiction,  I  shall  proceed  to  examine  and  decide  this  case 
upon  its  merits. 

There  is  no  doubt  as  to  the  right  of  the  common  council  of 
the  city  of  Utica,  under  the  forty-fourth  section  of  the  charter, 
to  impose  a  city  tax  on  the  real  and  personal  estate  of  a  moneyed 
corporation  located  in  that  city,  which  tax  is  to  be  imposed 
upon  the  same  property  that  the  board  of  supervisors  of  the 
county  of  Oneida  are  authorized  to  tax  for  town  and  county 
expenses:  Laws  of  1832,  p.  26.  Beference  must  therefore  be 
had  to  the  provisions  of  the  general  tax  law,  as  contained  in 
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Ibe  thirteenth  chapter  of  the  first  part  of  the  reyised  statutes, 
to  ascertain  what  property  is  thus  taxable. 

By  the  first  section,  1  Bev.  Stat.  387,  it  is  declared  that  all  lands 
and  all  personal  estate,  within  this  state,  whether  owned  by  in- 
dividuals or  corporations,  shall  be  liable  to  taxation,  subject  to 
certain  exemptions  specified  in  a  subsequent  clause  of  the  stat- 
ute. This  section  of  the  statute  taken  by  itself,  would,  of 
course,  include  all  the  personal  estate  of  a  corporation,  beyond 
the  amount  of  its  debts,  whether  more  or  less  than  the  amount 
of  its  nominal  capital.  The  subsequent  provisions  of  the  stat- 
ute, however,  show  what  the  legislature  mean  by  the  term  per- 
sonal estate,  when  applied  to  incorporated  companies  liable  to 
taxation  on  their  capital.  It  means  so  much  of  the  capital 
stock  paid  in,  or  secured,  as  will  remain  after  deducting  there- 
from the  actual  costs  of  all  the  real  estate  of  the  company. 
The  regulations  as  to  the  assessment  of  incorporated  companies 
appear  to  be  all  contained  in  the  fourth  title:  1  Bev.  Stat.  414. 
The  first  section  declares  what  corporations  shall  be  liable  to 
taxation  on  their  capital,  and  by  a  previous  provision  all  others 
are  exempt  from  taxation  on  their  personal  estates.  The  sec- 
ond section  directs  the  proper  officer  of  the  company  to  furnish 
to  the  assessors  of  the  town  or  ward  where  it  is  liable  to  be 
taxed  upon  its  capital,  a  statement  of  the  amount  of  its  capital 
paid  in  or  secured,  the  amount  of  the  same  which  is  invested  in 
real  estate,  at  the  actual  cost  of  such  real  estate,  and  the  amount 
of  the  capital  stock  held  by  the  state,  or  others,  which  is 
exempt  from  taxation.  The  principal  object  of  this  statement 
appears  to  be  to  enable  the  assessors  to  ascertain  wha£  portion 
of  the  capital  stock  was  to  be  taxed  as  the  personal  estate  of 
the  corporation.  And  the  sixth  section,  accordingly,  directs  the 
amount  of  such  capital  stock  to  be  inserted  in  the  assessment 
roll  in  the  column  of  personal  estate,  after  deducting  therefrom 
the  cost  of  the  real  estate,  and  the  stock  which  is  exempt  from 
taxation.  I  think  it  is  evident  from  these  different  proTisions, 
that  the  legislature  intended  to  tax  corporations  upon  the  nomi- 
nal amount  of  the  stock  itself,  and  not  upon  its  actual  Talue  to 
the  stockholders, .  except  as  to  manufacturing,  turnpike,  and 
mariDC  insurance  companies,  which  are  to  be  taxed  on  a  differ- 
ent principle.  If  the  effects  of  a  corporation  have  l^en  per- 
mitted to  increase  beyond  the  nominal  value  of  its  capital  stock, 
it  is  perfectly  just  and  equitable  that  the  excess  should  be  sub- 
ject to  taxation;  and  it  would  be  equally  reasonable,  on  the 
other  hand,  to  diminish  the  amount  of  tax  where  a  part  of  the 
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capital  had  been  lost,  by  the  depreciation  of  property,  or  other- 
wise. Bat  the  legislature,  for  the  sake  of  conyenience,  have 
only  applied  that  principle  to  a  few  corporations,  where  it  was 
probable  there  might  be  a  great  difference  between  the  nominal 
and  the  actual  value  of  their  stocks.  The  object  of  the  eighth 
section  of  this  title  was  not  to  enable  the  officers  of  the  corpo- 
ration to  reduce  the  amount  of  the  assessment  upon  its  capital 
stocky  by  swearing  that  the  value  of  the  stock  does  not  exceed 
a  certain  amount  But  it  was  to  enable  them  to  correct  any 
enoneoos  estimate  of  the  amount  of  the  capital  stock  liable  to 
taxation  as  such;  and  also  to  reduce  an  over-estimate  of  the 
actual  value  of  the  real  estate  described  in  the  assessment  roll. 
The  tax  npon  the  supposed  surplus  funds  of  the  bank  being 
nnaothorized  by  the  existing  laws,  an  injunction  must  issue  to 
restrain  the  defendants  from  collecting  the  same. 


Thb  OoHsxaacnoir  of  thb  Bxvisxd  Statdtks  in  regard  to  what  property 
ol  a  bank  is  subject  to  taxation,  as  here  given,  is  recognized  as  oonei^  in 
msay  snbBeqnent  adjudications  in  New  York:  Pacific  8.  S»  Co,  v.  Comm^rs  qf 
Taxes,  46  How.  333;  Mutual  Ins.  Co,  of  Buffalo  v.  Supermsors  of  Erie,  4  N. 
T.  446;  People  v.  CommiesionerB,  18  How.  246;  People  v.  Supervieors  of  Ni" 
agora,  4  Hill,  22;  Farmer/  Loan  and  Truti  Co,  v.  Mayor  cfNew  York,  7  Id^ 
263;  CUy  <^  Utiea  v.  ChurchUl,  33  N.  Y.  239;  PeopU  v.  Dolan,  36  Id.  62; 
People  V.  CofKnCre  of  Taxes  and  Assessments,  23  Id.  193;  Oswego  Starch  Foe* 
tvry  V.  DoUoway,  21  Id.  466.  Upon  this  ruling,  the  case  is  also  referred  to 
in  OdU  V.  Sodetyfor  Savings,  32  Conn.  189. 

Chaztcebt  uat  Takx  JuBiSDicnoN,  although  an  adequate  remedy  exists 
at  law  where  the  parties  waive  objections  to  the  jurisdiction;  a  proposition 
^?f^H^«><^*M^  on  the  authority  of  the  principal  case,  in  Curtis  v.  Fox,  27  N.  Y. 
IQ2;  Clarke  v.  Sawyer,  2  Id.  500;  Pumpelly  v.  Village  of  Oswego,  45  How. 
Ml;  Jones  v.  Collins,  16  Wis.  602.  But  if  the  objection  is  taken  by  demuirer 
or  ansnrer,  the  bill  must  be  dismissed :  Crane  v.  ConhUn,  22  Am.  Dec.  519. 

JiAiVDAMUS  WILL  LiB  TO  CJouPKL  THX  GoMKON  CJoxTKCiL  to  Correct  its 
asaesBOients;  the  point  raised  in  Bank  of  Utica  v.  CUy  qf  Utica,  is  a  principle 
recognised  in  Wilson  v.  Mayor  qf  New  York,  4  R  B.  Smith,  691;  People  ex 
rd.  DeberettiY.  Qale,  13  How.  269;  Adrianeev,  Supervisors  of  New  York,  12 
Id.  227. 

UAin>AifU8  TO  CouPBL  LxvT  OF  Tax. — See  note-to  Mofyor  v.  Morgan,  18 
240 


Smith  v.  Smteh. 


(4  Paiox  Ob.  482.] 

ComooNATiOH  OB  BscBimNATiON,  to  be  taken  advantage  of  in  a  suit  for  a 
divorce,  should  be  urged  by  way  of  special  plea,  or  insisted  on  in  the  an> 
swer  as  a  defense. 
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DxFKirDANT  IN  A  £uiT  FOK  A  DivoRCE  may  deny  the  adultery,  %ad  insist  in 
the  same  answer  that  it  has  been  condoned  Ji  oommitted;  and  may  set  up 
acts  of  adultery  by  the  complainant  in  bar  of  the  suil 

A  DivoBCB  WILL  BE  DENIED  where  it  appears  that  the  injured  party,  with 
full  knowledge,  has  forgiven  the  injury,  where  there  has  been  no  subsb- 
quent  misoonduct;  or  where  it  appears  that  the  adultery  was  commit- 
ted by  the  procurement  or  with  the  connivance  of  the  complainant. 

Condonation  is  a  Conditional  Fobgiveness,  and  a  repetition  of  the  injury 
revives  the  condoned  adultery. 

Tbb  Adultert  of  the  Husband  before  or  after  the  adultery  of  the  wife  is 
a  conclusive  bar  to  a  suit  for  a  divorce  brought  by  him.  The  husband's 
adultery  any  time  before  the  final  decree  will  bar  his  suit  for  a  diyotoe. 
and  may  be  availed  of  by  a  supplemental  answer. 

Suit  for  a  divorce.    The  case  appears  from  the  opinion. 

Jf.  T.  EeynoldSy  for  the  complainant. 

8.  Stevens  and  S.  Oheever,  contra. 

The  Ohancellob.  As  the  case  stood  before  the  vice-chancel- 
lor, the  decree  was  certainly  correct;  and  there  is  no  foundation 
whatever  for  the  appeal.  The  circuit  judge  was  right  in  reject- 
ing the  evidence  offered  by  the  defendant,  to  prove  a  condona- 
tion of  the  adultery  which  had  been  established  by  the  testi- 
mony of  the  witness.  The  only  questions  properly  triable  at  the 
circuit,  on  the  pleadings  in  this  case,  were  as  to  the  defendant's 
guilt  or  innocence  in  relation  to  the  several  charges  of  adultery 
stated  in  the  complainant's  bill,  and  which  were  set  forth  in  the 
circuit  roll.  In  a  case  of  this  kind,  if  the  defendant  wishes  to 
prove  a  condonation  of  the  offense,  or  to  establish  a  recrimina- 
tory charge  in  bar  of  the  divorce,  strictly,  she  should  urge  it  by 
way  of  special  plea,  or  insist  on  it  in  her  answer  as  a  defense. 
Although  she  denies  the  adultery  charged  in  the  bill,  she  may 
in  the  same  answbr  insist  that  if  any  act  of  adultery  has  been 
committed,  there  has  been  a  condonation  or  forgiveness  of  the 
offense,  by  a  voluntary  cohabitation,  or  otherwise.  And  she  may 
also,  in  her  answer,  charge  other  acts  of  a^lulteiy,  on  the  part  of 
the  husband,  as  a  compensatio  criminis  or  legal  bar  of  the  suit 
for  a  divorce,  in  case  the  adultery  charged  in  the  bill  shall  be 
established  by  proofs.  Where  a  condonation  or  a  recriminatory 
charge  is  set  up  in  the  answer,  if  an  issue  is  a^irarded  to  try  the 
charges  of  adultery  contained  in  the  bill,  the  same  jury  will  be 
directed  to  inquire  as  to  the  truth  of  the  alleg^d  condonation,  or 
the  recriminatory  charge ;  and  the  issues  sent  down  to  the  circuit  to 
be  tried  will  be  framed  accordingly:  See  rule  168.  If  the  adul- 
teiy  of  the  defendant  is  admitted  by  the  answer,  and  a  condo- 
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nation  of  the  offense  is  set  up  in  bar  thereof,  the  trath  of  the  al- 
leged defense  may  be  inquired  into  upon  the  reference  to  the 
master  to  inqtiire  and  report  as  to  the  facts  charged  in  the  bill; 
and  a  special  direction  to  the  master  to  that  effect  may  be  in- 
serted in  the  order  of  reference,  under  the  direction  of  the 
oonrt. 

If  the  defendant  in  this  case  had  a  good  defense,  by  reason  of  a 
condonation,  nrhich,  through  mistake  or  inadvertence,  she  had 
neglected  to  set  up  in  her  answer,  she  should  have  applied  to 
the  court  the  first  opportunity  for  leave  to  amend  her  answer, 
or  to  file  a  supplemental  answer,  for  the  purpose  of  putting  that 
fact  in  issue.     If  it  was  not  too  late  to  set  up  that  defense  after 
the  trial  of  the  feigned  issue,  and  I  am  inclined  to  think  it  was 
not  if  a  sufficient  excuse  had  been  shown,  she  should  have 
made  a  special  application  to  the  court  immediately  after  the 
trial  of  the  issue;  and  before  the  cause  was  sent  down  to  the 
vice-chancellor  for  a  final  hearing  and  decree  upon  the  equity 
reserved.     This  court,  however,  will  in  no  case  dissolve  a  mar- 
riage contract  on  the  ground  of  adultery,  where  it  appears  from 
the  pleadings  or  proofs,  properly  taken,  that  the  injured  party, 
with  a  full  knowlege  of  all  the  facts,  has  actually  forgiven  the 
iDJuxy,  and  which  has  not  been  revived  by  subsequent  miscon- 
duct, or  where  it  appears  that  the  adultery  was  committed  by 
the  procurement,  or  with  the  connivance  of  the  complainant. 
The  chancellor,  therefore,  at  any  time  before  a  final  decree 
in  the  cause,  if  there  is  reason  to  believe  such  a  defense  exists, 
may  ex  officio  direct  an  inquiry  to  ascertain  the  fact.     Such  an 
inquiry,  however,  is  not  a  matter  of  right  on  the  part  of  the  de- 
fendant.   It  is  a  matter  resting  solely  on  the  discretion  of  the 
court  to  enable  the  chancellor  to  guard  against  fraud  or  collu- 
sion, in  the  exercise  of  a  jurisdiction  in  which,  as  I  have  reason 
to  believe,  both  parties  are  sometime  concerned  in  attempts  to 
deceive  and  mislead  the  court  in  reference  to  the  real  facts  in 
the  case:  See  1  Consist.  292;  1  Hagg.  Eccl.  752. 

In  the  present  case,  the  vice-chancellor,  who  had  a  full 
knowledge  of  the  facts  from  what  had  transpired  before  him  at 
the  circuit,  was  unquestionably  right  in  declining,  ex  officio^  to 
order  an  inquiry  to  ascertain  those  facts,  as  they  were  wholly 
insufficient  to  justify  the  court  in  refusing  the  divorce.  It  does 
unquestionably  appear  that  while  the  defendant  continued  to 
live  with  her  husband,  he  was  either  more  incredulous  or  more 
forbearing  than  most  men  would  have  been  under  similar  cir- 
eamstances.    And  he  probably  would  have  forgiven  his  wife  and 
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continued  to  live  with  her,  even  after  he  bad  reason  to  believe  she 
had  been  unfaithful  to  his  bed,  could  she  have  been  prevailed 
upou  to  change  her  course  of  conduct  and  to  reject  the  improper 
attentions  of  her  paramour.  But  there  was  nothing  adduced 
in  evidence  on  the  trial  of  the  criminal  conversaUon  suit  to  in- 
duce a  belief  that  the  husband  intended  to  connive  at,  or  to 
encourage,  an  illicit  intercourse  between  his  wife  and  another. 
Oondonation  is  a  conditional  forgiveness,  and  a  repetition  of 
the  injury  revives  the  condoned  adultery:  DurarU  v.  Durant,  1 
Hagg.  Eccl.  745.  And  I  think  there  was  sufficient  evidence  on 
the  trial  to  satisfy  any  reasonable  mind  that  the  adultery  of  the 
wife  was  continued  after  she  left  the  house  of  her  husband; 
subsequent  to  which  time  there  is  no  pretense  of  cohabitation 
with  the  complainant,  or  of  actual  forgiveness.  And  if  such 
subsequent  adultery  can  fairly  be  presumed,  then  all  the  former 
adulteries  are  revived.  In  Turton  v.  TurUm,  3  Hagg.  Eccl.  850, 
Dr.  Lushington,  in  delivering  the  opinion  of  the  consistory 
court  of  London,  says:  *'  I  take  it  to  be  clear  that  according  to 
the  doctrine  of  this  court,  and  according  to  all  the  principles 
in  similar  cases,  if  it  can  be  once  shown  that  the  parties  had 
been  cohabiting  in  an  illicit  connection,  it  must  be  presumed, 
if  they  are  still  living  under  the  same  roof,  that  the  criminal 
intercourse  subsists,  notwithstanding  those  who  live  under  the 
same  roof  are  not  prepared  to  depose  to  that  fact."  And  cer- 
tainly, if  courts  of  justice  are  to  draw  the  same  conclusions 
which  everybody  else  would  draw  from  the  same  facts,  when 
it  is  once  established  that  an  adulterous  intercourse  has  com- 
menced between  parties,  and  they  are  found  living  together,  un- 
der circumstances  which  would  induce  every  unprejudiced  mind 
to  conclude  their  inclinations  had  not  changed,  the  fair  pre- 
sumption is,  that  the  illicit  intercourse  is  still  continued. 
What,  then,  were  the  facts  here?  The  fact  of  adultery  having 
been  committed  by  this  woman  with  a  particular  individual,  at 
different  times,  and  in  various  situations,  before  she  left  the 
house  of  her  husband,  is  satisfactorily  established  by  the  testi- 
mony of  several  respectable  witnesses.  And  when  she  left  her 
husband  she  went  immediately  to  the  house  of  her  paramour, 
who  received  her,  and  assisted  her  to  cany  off  her  clothes;  and 
she  continues  to  live  with  him.  It  is  true  he  had  a  wife  resid- 
ing at  the  same  place,  but  it  appears  from  the  testimony  of  one 
of  the  witnesses,  that  even  the  presence  of  the  wife  was  not 
sufficient  to  restrain  the  indecent  familiarities  of  the  defendant 
with  the  adulterer:  as  the  wife  came  into  the  room  while  her 
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hnsbaiid  had  bis  arms  around  the  defendant's  neck.  Upon  the 
whole,  I  am  satisfied  that  if  the  whole  testimony  whieli  was  ad- 
duced in  the  other  case,  had  been  gone  into  upon  the  trial  of 
the  feigned  issue,  and  the  question  of  condonation  had  been 
properly  before  the  jury,  they  must  have  arrived  at  the  conclu- 
sion that  the  adulterous  intercourse  continued  long  after  the 
pretended  acts  of  forgiveness  on  the  part  of  the  complain- 
ant. 

The  recriminatory  charge,  of  an  adultery  committed  by  the 
complainant,  is  of  a  very  different  character.  If  a  husband 
who  seeks  to  obtain  a  divorce  on  account  of  the  criminal  con- 
duct of  his  wife,  has  himself  been  guilty  of  the  same  offense, 
whether  before  or  after  the  adultery  of  the  wife,  it  is  a  con- 
dnsive  bar  to  the  suit:  Forsier  v.  Forsler,  1  Hagg.  Consist. 
144;  Adley  v.  AsUey,  1  Hagg.  Eccl.  714;  Pointer  Mar.  and 
DiT.  224;  2  Bev.  Stat.  145,  sec.  42,  sub.  4.  It  appears  from 
the  petition  and  affidavits,  and  the  fact  is  not  denied  on  the 
part  of  the  complainant,  that  while  he  was  carrying  on  this  suit 
against  his  wife,  to  obtain  a  divorce  on  account  of  her  adultery, 
an  adulterous  intercourse,  on  his  part,  was  commenced  with  his 
servant  girl,  which  continued  down  to  the  time  of  the  decree. 
Although  this  misconduct  of  the  complainant  did  not  occur  until 
after  the  commencement  of  the  suit  for  a  divorce,  and  after  a 
feigned  issue  had  been  awarded,  it  would  have  been  as  effect- 
ual to  bar  the  suit,  if  it  had  been  discovered  in  time,  as  if  it 
had  occurred  previous  to  the  adultery  of  the  wife:  Pointer 
Mar.  and  Div.  224;  Brisco  v.  Brisco,  2  Addams  Eccl.  259. 
TJpon  a  proper  application,  therefore,  even  after  the  trial  of  the 
feigned  issue,  and  at  any  time  before  the  final  decree,  if  such 
%pplication  had  been  made  immediately  after  the  discovery  of 
Che  fact,  it  would  have  been  the  duty  of  the  court  to  have  per- 
mitted the  defendant  to  put  in  a  supplemental  answer,  or  to 
file  a  cross  bill,  in  the  nature  of  a  plea  puis  darrein  continuance ^ 
at  law,  for  the  purpose  of  setting  up  this  new  defense:  See 
Hopk.  27;  Willis  on  PI.  364.  Whether  such  a  defense  may 
be  brought  before  the  court  by  a  cross-bill  in  the  nature  of  a 
hill  of  review,  when  the  fact  is  not  discovered  until  after  a  final 
decree,  is  a  question  that  does  not  appear  to  have  been  decided 
in  any  case  which  I  have  been  able  to  discover.  I  shall,  there- 
fore, express  no  opinion  on  that  question,  as  it  can  not  be  de- 
cided on  the  present  application.  If  relief  of  that  kind  can 
be  obtained  after  such  a  lapse  of  time,  the  proper  course  for 
the  appellant  appears  to  be  to  dismiss  her  appeal,  and  to  apply 
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to  the  yice-chancellor,  by  whom  the  final  decree  in  the  causa 
was  made,  for  leaTe-^  file  such  a  bill. 

As  there  is  no  foundation  for  the  appeal,  the  court  need  not, 
in  this  case,  preclude  the  possibility  of  such  an  application  by  a 
technical  affirmance  of  the  decree.  I  shall,  therefore,  direct  the 
appeal  to  be  dismissed  with  costs,  to  be  paid  by  the  appellant, 
including  the  costs  of  opposing  this  application;  and  without 
prejudice  to  any  application  to  the  vice-chancellor,  which  the 
defendant  may  be  advised  to  make. 

The  PaAoncB  in  Bjosfect  to  Mattebs  of  CovooNATioir  and  BnancDrA- 
noN  in  defense  to  a  divorce  proceeding  as  l^ere  oatlined  is  commented  upoit 
in  sabeeqnent  New  York  decisions,  in  which  some  of  the  points  here  taken 
are  not  folly  recognized.  Although  in  Burr  v.  Burr,  2  Edw.  449;  and  in 
Strong  v.  Strong,  28  How.  Pr.  432,  the  filing  of  a  supplemental  answer  set- 
ting up  the  adultery  of  the  plaintiff  discovered  after  the  issues  were  fini 
joined  is  deemed  permissible,  yet  in  Burdell  v.  Burdell,  2  Barb.  474;  S.  G.^ 
3  How.  Pr.  216,  the  proper  way  for  the  party  to  take  advantsge  of  such  facta 
is  said  to  be  to  obtain  an  order  that  the  cause  stand  over  until  a  new  biU,  in 
which  the  facts  could  be  put  in  issue,  could  be  brought  to  a  hearing  with  the 
original  suit.  The  practice  in  respect  to  framing  separate  issues  on  the  plea 
of  condonation  is  referred  to  in  MoreU  v.  MortU,  3  Barb.  241;  S.  C,  1  LL 
323. 

Adultebt  of  the  Plaintitf  is  a  Bab  to  a  suit  for  a  divorce  for  previooa 
adultery  of  the  defendant:  ChrUtianbeny  v.  Chriatiawbarry,  26  Am.  Deo.  98. 

MiaooNBUCT  OF  Plaintivf  when  a  Bab  to  a  suit  for  a  divoroe:  Pierce  t. 
Pierce^  15  Am.  Dec.  210,  and  notei 


Trustees  of  Village  of  Watebtown  v.  Cowes. 

£i  PAioa  Ob.  610.] 

The  Remote  and  Continoent  Intebest  of  a  Gobfobatob  in  a  mere  mu- 
nicipal corporation,  is  not  sufficient  to  exclude  him  as  a  witness  ih%shalf 
of  the  corporation. 

Dedication  of  Lands  fob  Stbeets. — ^When  the  owners  of  urbsn  proper^ 
have  laid  it  out  into  lots,  with  streets  and  avenues  intersecting  the  same^ 
and  have  sold  their  lots  with  reference  to  such  a  plat,  they  can  not  re* 
sume  control  over  the  property  bo  as  to  deprive  their  grantees  of  the 
benefit  of  having  such  streets  kept  open. 

The  bams  Pbinciple  is  Apflicable  to  a  dedication  of  lands  to  be  used  am 
an  open  square  or  public  walk. 

A  Municipal  Ck)BFO&ATioN  is  the  Propeb  Eepbesentative  of  the  equi* 
table  rights  of  the  inhabitants  of  a  villaG^e  to  the  use  of  a  public  squarB» 
snd  is  authorized  to  file  a  bill  in  equity  to  prevent  the  erection  of  a 
nuisance  therein. 

A  Covenant  not  to  Erect  a  Building  on  the  Grantob's  Land  in  front 
of  the  toact  conveyed  runs  with  the  land,  and  passes  to  an 
without  any  separate  sssignment  of  the  covenant. 
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TBs  Grantkb  of  an  Easement  is  entitled  to  an  injunction  to  restrain  the 
erection  of  baUdings  on  the  servient  tenement  in  violation  of  a  covenant 
not  to  do  so. 

Where  One  has  Dedicated  Lands  fob  a  Publio  Squabb,  no  special  oov* 
enant  is  necessary  to  authorize  his  grantees  to  insist  upon  the  square 
being  kept  open. 

An  Indiyidual  mat  Join  with  the  Mttnicifalitt  to  prevent  the  ereotioa 
of  buildings  on  lands  dedicated  to  a  public  use. 

IfiBJonrDEB  MUST  BE  Taksn  ADVANTAGE  OF  by  demurrer  or  by  answer;  ob- 
jection oomes  too  late  at  the  hearing. 

Afpeal  from  the  decree  of  the  vice-chaDcellor  refasing  to 
gnuit  a  motion  for  the  dissolution  of  an  injunction,  restraining 
the  defendants  from  erecting  a  building  on  a  certain  publio 
■quale.    The  facts  further  appear  from  the  opinion. 

i/1  Edwards^  for  the  complainants. 

M,  T.  BeymLdSy  contra. 

The  Chahcbllob.  The  decision  of  the  nce^hancellor  was 
correct  in  refusing  to  suppress  the  depositions  of  Huntington, 
the  tmsteCy  and  of  the  other  witnesses  who  were  inhabitants 
of  the  Tillage  of  Watertown.  The  remote  and  contingent  in- 
terest of  a  corporator  in  a  mere  municipal  corporation,  is  not 
sufficient  to  exclude  him  as  a  witness  in  behalf  of  the  corpora- 
tion. And  Huntington,  the  trustee,  although  an  agent  of  the 
corporation,  has  no  other  or  greater  interest  in  the  event  of  a 
suit  brought  in  its  corporate  name,  than  any  other  inhabitant 
of  the  Tillage.  The  corporation,  and  not  the  trustee  of  the 
corporation,  is  the  party  to  the  suit. 

In  this  case,  I  am  satisfied  from  the  evidence  that  the  publio 
square  in  the  village  of  Watertown  was  dedicated  to  the  use  of 
the  inhabitants  of  the  Tillage,  by  Cofieen  and  the  defendant 
Cowen,  the  original  proprietors,  as  early  as  1806.  The  recent 
cases  in  the  supreme  court  and  in  the  court  for  the  correction 
of  errors,  relative  to  the  dedication  of  lands  in  the  city  of  New 
York  for  the  purposes  of  streets,  have  settled  the  principle  that 
when  the  owners  of  urban  property  have  laid  it  out  into  lots, 
with  streets  and  avenues  intersecting  the  same,  and  have  sold 
their  lots  with  reference  to  such  a  plat,  it  is  too  late  for  them  to 
resume  a  general  and  unlimited  control  over  the  property  thus 
dedicated  to  the  publio  as  streets,  so  as  to  deprive  their  grantees 
of  the  benefit  they  may  acquire  by  having  such  streets  kept 
open.  And  this  principle  is  equally  applicable  to  the  case  of  a 
similar  dedication  of  lands,  in  a  city  or  village,  to  be  used  as 
an  open  square  or  public  walk.    The  case  of  The  City  of  Cin» 

Am,  X»o.  Toi^  XXVn— « 
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cmnaH  t.  The  Laaee  of  White,  6  PeL  431,  in  the  snpieme  coait 
of  the  United  States,  is,  in  this  respect,  veiy  mnch  like  the  one 
now  nnder  consideration.  In  that  case,  the  equitable  owners 
of  a  tract  of  land,  before  they  had  perfected  their  title  theieta 
by  a  patent  from  the  government,  laid  out  a  part  of  the  tract 
into  a  town,  which  now  constitntes  the  site  of  the  city  of  Cin* 
cinnatL  And  upon  the  plat  of  such  town  they  laid  out  aud 
designated  a  part  of  the  land  as  a  public  common,  or  open 
square,  for  the  use  of  the  inhabitants  of  the  town.  This  was 
held  to  be  a  sufficient  dedication  of  the  land  to  the  public,  to 
▼est  the  title  to  this  common,  or  public  square,  in  the  city  of 
Cincinnati,  although  the  city  was  not  incorporated  until  many 
years  afterwards. 

It  is  objected  that  the  present  suit  is  not  properly  brought 
in  the  name  of  the  corporation  of  the  village  of  Watertown. 
The  usual  mode  of  proceeding  in  this  court  to  restrain  the  erec- 
tion of  a  nuisance,  or  any  other  unwarrantable  intrusion  upon 
or  interference  with  the  rights  of  the  public,  is  by  an  informa- 
tion in  the  name  of  the  attorney-general.  But  in  the  case  of 
the  public  square  in  the  city  of  Cincinnati,  the  supreme  court 
of  the  United  States  held  that  the  right  to  the  land  vested  in 
the  corporate  body,  for  the  benefit  of  the  citizens,  upon  the  in- 
corporation of  the  city.  And  although  I  do  not  feel  disposed 
to  go  the  length  in  this  case  of  holding  that  the  legal  title  to 
the  land  is  vested  in  the  corporation  of  the  village,  yet  I  can 
see  no  valid  objection  to  considering  the  corporation  as  the 
proper  representative  of  the  equitable  rights  of  the  inhabitants 
of  the  village  to  the  use  of  the  public  square,  so  as  to  authorize 
the  filing  of  a  bill  by  the  corporation,  in  this  court,  to  protect 
those  equitable  rights  against  the  erection  of  this  nuisance. 
The  court  of  chancery  in  England  granted  an  injunction  upon 
the  application  of  the  corporation  of  the  city  of  London  to  pre- 
vent a  nuisance,  by  which  the  lives  of  the  citizens  would  be 
endangered:  The  Mayor  etc.  ofLatidon  v.  Bolt,  5  Ves.  129,  And 
in  tbe  state  of  North  Carolina  a  decree  for  a  perpetual  injunc- 
tion to  restrain  the  erection  of  a  nuisance  which  would  en- 
danger the  health  of  tbe  town  of  Tarborough,  was  made  upon 
a  bill  filed  by  the  attorney-general  and  the  inhabitants  of  the 
town  jointly:  Tlie  Aliomey-general  and  others  v.  Blount,  4  Hawk, 

384. 

The  covenant  in  the  conveyance  to  Hersey  not  to  erect  or 
sufTer  to  be  erected  any  tenement,  edifice,  or  structure  on  the 
street,  highway,  or  common,  owned  by  tbe  grantor  in  front  of 
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the  premises  conTejed,  was  a  covenant  running  with  the  land. 
It  was  the  grant  of  a  privilege,  or  easement,  which  passed  to 
White  under  the  conveyance  from  Hersej  to  him;  and  no 
separate  assignment  of  the  covenant  was  necessary  to  transfer 
all  Hersey's  interest  therein.  And  this  court  has  already  de- 
cided that  tbe  grantee  of  such  an  easement  is  entitled  to  an  in- 
junction, to  restrain  the  owner  of  the  servient  tenement  from 
erecting  buildings  thereon  in  violation  of  his  covenant:  Hills  v. 
JfiZZer,  3  Paige,  254.  I  do  not  understand  this  covenant  as 
only  intended  to  prevent  the  erection  of  a  tenement  or  build- 
ing directly  in  front  of  the  Hersey  lot.  The  agreement,  accord- 
ing to  my  construction  of  it,  is,  that  the  grantor  will  not  erect 
buildings,  or  suffer  them  to  be  erected,  on  the  common  or  pub- 
lic square,  which  is  in  front  of  the  premises  conveyed.  Under 
such  a  covenant  the  present  owner  of  the  Hersey  lot  has  a 
right  to  insist  that  the  whole  public  square  shall  be  kept  open, 
as  the  existence  of  such  an  open  space  in  a  populous  village 
must,  of  course,  enhance  the  value  of  the  lots  fronting  on  the 
flame.  And  if  the  owner  of  the  public  square  had  already 
dedicated  it  to  the  public,  no  special  covenant  was  necessary 
to  authorize  his  grantees  to  inftist  that  it  should  be  kept  open 
for  their  benefit  or  their  assigns. 

If  each  of  the  complainants  had  a  right  to  file  a  bill  to  re- 
strain the  erection  of  this  nuisance,  as  they  had  a  common 
right,  and  the  iujury  was  the  same  or  common  to  both,  I  se» 
no  valid  objection  to  their  joining  in  one  suit.  But  even  if 
there  was  a  misjoinder,  the  objection  should  have  been  made 
by  demurrer,  or  in  the  answer  of  the  defendants.  It  is  too  late 
to  urge  a  mere  formal  objection  of  this  kind  for  the  first  time 
at  the  hearing.  The  decree  of  the  vice-chancellor  is  therefore 
affirmed,  with  costs. 

The  whole  case  being  thus  disposed  of  on  the  merits,  it  would 
he  useless  to  spend  the  time  of  the  court  in  examining  how  far 
the  case  presented  upon  the  bill  and  answer  differed  from  that 
which  is  now  presented  upon  the  pleadings  and  proofs,  with  a 
view  to  the  decision  of  the  first  appeal.  For  the  sole  purpose, 
therefore,  of  disposing  of  that  appeal,  the  decision  of  which  at 
this  time  can  be  of  no  use  to  either  party,  except  as  to  the  mere 
question  of  costs,  which,  in  this  case,  are  in  the  discretion  of 
the  court,  I  shall  direct  the  first  appeal  to  be  dismissed,  and 
without  costs. 


Ths  Intsrert  of  a  Cobpobator  in  a  Publio  Corpobation  is  too  re* 
mots  and  contingent  to  ezdnde  him  as  a  witness  on  behalf  of  the  corporis 
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tion:  Pack  y.  Mayor  of  New  Tork^  3  N.  Y.  493;  Sawyer  v.  City  6/  Alton,  3 
Scam.  129. 

Dedication  of  LAin>s  to  Public  Use. — Commona  dedicated  to  public 
use  can  never  be  appropriated  exclusively  by  the  original  proprietor  to  a 
private  use:  Perkins  v.  Perkins,  44  Barb.  136;  Adams  v.  Saratoga  and  W,  E. 
R,  Co.,  11  Id.  450;  Wood  v.  Seely,  32  N.  Y.  116;  Livingston  v.  Mayor  qf  K. 
Y.,  22  Am.  Dec.  622;  Pomeroy  v.  Mills,  23  Id.  207,  and  note;  AbboU  v.  Mills, 
Id.  222,  and  note;  State  v.  Catlin,  Id.  230.  Such  a  dedication  will  arise 
where  the  owner  of  land  has  laid  out  village  lots  on  a  map,  intersected  with 
roads  and  public  squares,  and  sells  lots  with  reference  to  such  map:  Post  v 
Pearsall,  22  Wend.  435;  S.  C,  20  Id.  117;  Taylor  v.  Hopper,  62  N.  Y.  050, 
in  memoranda  of  cases  not  reported  in  full:  Trustees  v.  Walsh,  57  ILL  368; 
Livingston  v.  Mayor  o/N,  T,,  22  Am.  Dec.  622.  To  constitute  a  dedication 
there  must  be  an  animus  dedieandi,  and  when  that  is  ascertained,  whether  by 
the  express  declarations  and  the  acts  of  a  party  or  by  user,  it  is  sufficient: 
Wiggins  v.  TaMmadge,  11  Barb.  462.  In  Wood  v.  Sedy,  32  N.  Y.  116,  the 
doctrine  of  estoppel  is  applied  to  a  dedication  of  lands  in  favor  of  third  per- 
wms,  purchasers. 

The  Trustees  of  a  Public  Corpobation  represent  the  rights  of  the 
people,  and  may  institute  proceedings  to  protect  them:  Mayor  qfNew  York 
V.  Stuyvesant,  17  N.  Y.  43;  Potter  v.  CJiapin,  6  Paige,  650. 

Covenants  Eunnino  with  the  Land.— Principal  case  is  further  referred 
to  in  illustration  of  the  rights  and  duties  flowing  from  covenants  running 
with  land,  and  as  evidencing  what  burdens  may  so  run.  For  example,  cove- 
nants to  pay  rent  run  with  the  laiid:»Tyler  v.  Heidom,  46  Barb.  452;  so  a 
{p»ULtor*s  promise  to  share  in  repairs  in  keeping  up  a  dam:  Denman  v.  Prince^ 
40  Id.  216;  a  covenant  not  to  erect  buildings  on  other  lands  of  the  grantor: 
Van  Rensselaer  v.  Read,  26  N.  Y.  575;  Trustees  v.  Lynch,  70  Id.  452;  and 
easements  annexed  to  a  mill  seat:  Cliild  v.  CliappeU,  9  Id.  255.  What  cove- 
nants run  with  the  land:  See  the  note  to  FuUon  v.  Stuart,  15  Am.  Dec.  544; 
King  v.  Kerr,  22  Id.  777,  and  note;  Suydam  v.  Jones,  25  Id.  552. 

An  Easement  will  be  Protected  in  Chancery  by  granting  an  injunc- 
tion to  restrain  the  doing  of  that  upon  the  servient  estate  which  would  de- 
etroy  or  prejudice  the  easement:  Lawrence  v.  Mayor  of  New  York,  2  Barii 
581;  ScJiermerhorn  v.  Mayor  of  New  York,  3  Edw.  130;  WheeUr  v.  Oilsey;d6 
How.  147;  Seyrnour  v.  McDonald,  4  Sandl  Ch.  508;  Whitney  v.  Union  Rail- 
way  Co,,  11  Gray,  365;  Sckwoerer  v.  Boylston  Market  Association^  99  Mass. 
298;  CUy  of  Jacksonville  v.  J,  R.  W.  Co.,  67  lU.  544. 

Followed  also  as  authority  that  several  parties  having  a  common  right  may 
nnite  in  a  biU  in  equity  to  prevent  an  injury  thereto:  Murray  v.  Hay^  1 
Barb.  Ch.  64;  and  so  also  Birely  v.  StdUy,  25  Am.  Dec.  303. 


ROGEBS   V.  fiOGEBS. 

[i  Paiok  Ob.  516.] 

A  Fkhb-covert  can  Make  no  Valid  Agreement  with  hxb  Husbavb 
to  live  separate  from  him,  except  under  the  sanction  of  the  ooort,  and 
in  a  case  where  the  conduct  of  her  husband  has  been  such  as  to  entitle 
her  to  a  decree  for  a  separation. 
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VoLUKTAKT  AoBEBJOOVTS  FOR  SxPABATiON  between  huBband  and  wife  are 
not  aathorized  by  the  law;  it  merely  tolerates  snob  aereemente  when 
made  in  sncb  a  manner  that  they  can  be  enforced  by  or  against  a  third 
person  acting  in  behalf  of  the  wife. 

A  Pabol  Aqes£msnt  bt  a  Fxms-covxbt  to  DiaooiniNnB  a  Suit  for  sepa- 
ration is  inoporatiye, 

AspuGATioN  by  complainaDt  for  an  order  against  the  defend- 
ant,  ber  husband^  for  an  allowance  to  carry  on  this  suit  for  a 
separation,  and  for  alimony.  The  defendant  opposed  the  ap- 
plication on  the  ground  that  the  suit  had  been  settled,  and  they 
had  agreed  to  live  separate,  he  having  given  a  bond  to  a  trustee 
selected  by  her,  to  secure  the  payment  of  four  hundred  dollars 
annually,  payable  quarterly  during  her  life. 

A.  Taber,  for  the  complainant. 
J.  Paine,  contra. 

The  Chajtcellor.  Whether  the  settlement  which  was  made 
between  the  complainant  and  her  husband  was  a  judicious  and 
reasonable  one,  and  one  which  would  have  been  beneficial  to 
her  if  she  had  thought  proper  to  adhere  to  its  terms  and  to 
comply  with  its  conditions,  is  a  question  which  it  is  not  neces- 
sary for  me  to  decide  upon  the  present  application.  It  is  evi- 
dent, however,  from  the  affidavits  produced  on  the  part  of  the 
defendant,  that  no  fraud  or  imposition  was  practiced  upon 
the  complainant  on  the  settlement;  and  that  she  entered  into 
the  arrangement  voluntarily  and  understandingly,  after  con- 
suiting  with  her  friends  as  to  the  terms  of  compromise  which 
were  proposed  by  the  defendant.  Although  her  brother,  in 
whose  name  the  suit  was  instituted  as  the  next  friend  of  the 
complainant,  gave  no  written  assent  to  the  terms  of  settle- 
ment, he  was  undoubtedly  consulted  in  relation  to  the  propriety 
of  the  compromise  of  the  suit;  and  he  consented  that  the 
complainant  should  settle  it  in  such  way  as  she  should  deem 
proper. 

But  it  is  impossible  for  a/eme'cor^ert  to  make  any  valid  agree- 
ment with  her  husband  to  live  separate  from  him,  in  violation 
of  the  marriage  contract,  and  of  the  duties  which  she  owes  to 
society,  except  under  the  sanction  of  the  court;  and  in  a  case 
where  the  conduct  of  her  husband  has  been  such  as  to  entitle 
her  to  a  decree  for  a  separation.  The  law  of  the  land  does  not 
authorize  or  sanction  a  voluntary  agreement  for  separation  be- 
tween husband  and  wife.  It  merely  tolerates  such  agreements 
when  made  in  such  a  manner  that  tbey  can  be  enforced  by  of 
against  a  third  person  acting  in  behalf  of  the  wife. 
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In  the  ecclesiastical  courts  of  England,  where  a  jurisdiction 
exists  to  decree  a  restitution  of  conjagal  rights  between  mar- 
ried  persons,  a  deed  of  separation  is  no  bar  to  a  suit  instituted 
for  that  purpose;  as  the  indissolubility  of  the  marriage  con* 
tract  renders  it  impossible  for  the  parties  lawfully  to  release 
each  other  from  the  reciprocal  duties  which  the  relation  of  hus- 
band and  wife  implies:  Westmealh  Y.Westmeaih^  2  Hagg.  Eccl. 
Bep.  App.  115;  neither  is\a  deed  of  separation  a  bar  to  a  di- 
vorce.    Sir  William  Scott,  in  delivering  the  judgment  in  the 
case  of  Mortimer  v.  Mortimer,  2  Hagg.  Consist.  318,  says  the 
court  considers  a  private  separation  an  illegal  contract.     It 
implies  a  renunciation  of  stipulated  duties;  a  dereliction  of 
those  mutual  offices  which  the  parties  are  not  at  liberty  to 
desert;  an  assumption  of  a  false  character  in  both  parties,  con- 
trary to  the  real  status  personce,  and  to  the  obligations  which 
both  of  them  have  contracted,  in  the  sight  of  God  and  man, 
to  live   together  until  death;  and  on  which  obligations   the 
solemnities  both  of  civil  society  and  of  religion  have  stamped  a 
binding  authority,  from  which  the  parties  can  not  release  them- 
selves by  any  private  act  of  their  own,  or  for  causes  which  the 
law  has  not  pronounced  to  be  sufficient,  and  sufficiently  proved. 
In  the  present  case  the  complainant  has  a  right  to  prosecute  a 
suit  for  a  legal  separation  from  her  husband,  if  he  has  been 
guilty  of  such  conduct  towards  her  as  to  render  it  unsafe  and 
improper  for  her  to  cohabit  with  him,  or  if  he  has  abandoned 
her  without  any  justifiable  cause  and  neglects  or  refuses  to 
provide  for  her  support,  notwithstanding  the  agreement  for  a 
separation  which  is  set  up  in  the  affidavits  on  the  part  of  the 
defendant.     And,  as  a  necessary  consequence,  the  bond  for  her 
support  having  become  void,  because  the  terms  and  conditions 
upon  which  it  was  given  have  not  been  complied  with  on  her 
part,  she  must  have  an  allowance  for  her  support  pending  the 
litigation;  and  a  reasonable  advance  must  also  be  made  to  her 
for  the  necoRsary  expenses  of  the  proceedings.     Such  advance, 
however,  is  to  be  paid  over  to  her  next  friend,  in  whose  name 
the  suit  is  prosecuted,  upon  his  written  stipulation  to  refund 
the  same,  under  the  direction  of  the  court,  if  the  complainant's 
bill  should  hereafter  be  dismissed  with  costs,  for  want  of  prose- 
cution, or  on  the  ground  that  the  suit  was  commenced  without 
any  reasonable  or  justifiable  cause. 

Although  the  agreement  for  a  separation  was  not  binding 
upon  the  wife,  and  could  not  be  pleaded  in  bar  to  a  suit  againsi^ 
her  husband,  it  was  undoubtedly  competent  for  her,  with  thC 
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consent  of  her  next  friend,  to  agree  to  a  discontinuance  of  the 
tait.  I  should  therefore  have  considered  the  present  suit  as 
actually  discontinued,  and  should  have  directed  an  order  to  be 
entered  accordingly,  without  prejudice  to  her  right  to  proceed 
anew,  had  not  her  counsel  insisted  upon  the  objection  that  the 
agreement  to  discontinue  the  suit  was  not  in  writing,  as  re- 
quired by  the  one  hundred  and  twenty-first  rule.  That  objec- 
tion is  well  taken,  as  there  was  no  agreement  in  writing  to  dis- 
continue the  suit  subscribed  by  the  complainant,  or  her  next 
friend,  or  by  their  solicitor  or  counsel.  And  the  compromise 
of  the  cause  of  action,  by  the  agreement  for  a  separation,  being 
inYalidy  that  furnidies  no  reason  for  considering  the  suit  as  at 
an  end. 

It  must  be  referred  to  a  master  residing  in  the  county  of 
Washington,  to  report  a  suitable  quarterly  allowance  for  the 
support  of  the  complainant  pending  this  litigation,  and  a  rea* 
sonable  sum  to  be  paid  to  her  next  friend  for  the  expenses  of 
the  litigation.  And  upon  the  coming  in  and  confirmation  of 
the  report,  the  defendant  must  pay  over  the  allowance  thus 
made  by  the  master;  the  alimony  to  be  paid  to  herself,  and  the 
allowance  for  the  expenses  of  the  suit  to  be  paid  to  her  next 
friend,  upon  his  written  stipulation  as  above  specified.  In  or- 
dinary cases  it  would  be  proper  to  direct  the  allowance  for  ali- 
mony to  commence  from  the  time  of  presenting  the  peti- 
tion; but  in  this  case,  as  the  complainant  received  three  hun- 
dred and  fifty  dollars  under  the  agreement  which  she  now 
repudiates,  the  allowance  is  only  to  commence  from  the  first  of 
July  last. 

CoifSTBiTcnoN  OF  Abticijes  of  Sefakation  entered  into  in  Looisiana 
under  the  Spanish  laws:  Labbe*8  Heirs  v.  Abat,^  Am.  Dec.  151.  The  princi- 
pal case  is  cited  on  the  following  points:  agreements  for  future  separation  of 
husband  and  wife  are  void  whether  entered  into  through  a  trustee:  Oould  y. 
Oould,  29  How.  458;  or  not:  Mercein  v.  The  PeopU,  25  Wend.  77;  Morgan  v. 
Potter t  17  Hun,  404;  and  when  voluntary  and  without  consideration,  can 
not  be  enforced:  Cropsey  v.  Mc Kinney,  30  Barb.  57.  But  a  covenant  with 
a  tmstee  that  the  wife  should  live  separate,  and  that  the  husband  would  not 
compel  cohabitation  or  molest  her,  or  claim  any  money,  goods,  or  property 
which  she  possessed  or  might  acquire,  followed  by  an  absolute  conveyance 
to  the  trustee  of  all  her  property,  is  good:  Ileyer  y.  Burgtr^  1  Hoff.  6;  and  in 
articles  of  separation  between  husband  and  wife,  through  the  intervention 
of  a  trustee,  the  covenant  on  the  part  of  the  husband  to  pay  a  stipulated 
sum  for  her  support,  and  that  of  her  trustee  to  indemnify  the  husband  from 
liability  for  her  debts,  are  not  illegal  or  contrary  to  public  policy:  Dupre  v. 
SeiM,  66  How.  230. 
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Lloyd  v.  Brewster. 

[4  Plias  Gh.  537.] 

▲  Proper  Gasb  tor  a  Bill  with  a  Double  Aspect  is,  where  the  compbin- 
ant  is  in  donbt  whether  he  is  entitled  to  one  kind  of  relief  or  another^ 
upon  the  facts  as  stated  in  the  bill;  in  such  case  he  may  frame  his  prayer 
in  the  alternative. 

Idem. — So  if  the  nature  of  the  complainant's  relief  depends  upon  the  exist- 
ence or  non-existence  of  a  particular  fact,  not  within  his  knowledge,  h« 
may  allege  his  ignorance,  call  for  a  discoveiy,  and  frame  his  prayer  in 
the  alternative. 

Idem. — But  a  vendor  can  not  treat  a  sale  as  valid  and  recover  judgment  Unt 
the  price,  and  at  the  same  time  repudiate  the  sale  for  fraud,  and  proceed 
to  recover  the  goods  from  third  persons  to  whom  they  have  been  assigned 
for  value. 

BSuBcrriNO  between  Form  of  Action. — A  vendor  of  goods  on  whom  a  fraud 
has  been  practiced,  may  elect  either  to  affirm  the  sale,  and  proceed  as  a 
judgment  creditor,  or  to  avoid  the  sale  and  follow  the  goods  into  the 
hands  of  one  who  has  not  parted  with  value  on  the  faith  of  them. 

An  Amestdment  will  not  be  Allowed  which  changes  the  whole  character  of 
the  litigation. 

Appical  from  a  decree  of  the  vice-chancellor.  The  bill  filed 
was  a  creditor's  bill  alleging  the  recovery  of  judgment  in  an  ac- 
tion for  the  purchase  price  of  goods  sold  to  Brewster,  and  the 
return  of  the  execution  unsatisfied.  The  bill  also  set  out  that 
the  goods  were  obtained  by  the  fraudulent  representation  of 
Brewster,  and  Ramsdell  and  Brown,  as  to  the  former's  credit, 
and  that  these  others  bad  taken  an  assignment  of  all  Brewster'g 
effects,  the  goods  being  for  the  most  part  the  same  sold  by  com- 
plainant; that  the  assignment  was  for  the  purpose  of  defrauding 
creditors,  and  that  a  certain  bond  and  warrant  of  attorney  to 
confess  judgment,  given  by  Brewster  to  Bamsdell  and  Brown, 
was  also  fraudulent.  The  bill  prayed  that  the  bond  and  war- 
rant be  surrendered,  that  the  assigned  property  be  delivered 
up,  that  an  account  be  taken  and  complainant's  debt  paid,  and 
for  an  injunction.  On  coming  in  of  the  answers  denying  all 
fraud,  and  averriog  that  the  assignment  was  for  a  debt  horuk 
-fide  due,  the  injunction  was  dissolved.  Complainant's  applica- 
tion that  he  might  amend  his  bill  by  charging  that  he  had  ob- 
tained his  judgment  before  obtaining  knowledge  of  the  frauds 
and  that  he  might  amend  his  prayer  to  make  in  the  alternative, 
to  correspond  with  the  relief  to  which  he  was  entitled,  was 
denied.     Whence  this  appeal  was  taken. 

T,  B,  Lee^  for  the  complainant. 

N.  Hilly  jun.,  contra. 
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The  Chahgellob.  The  vice-chancellor  was  right  in  8up|»o8ing 
this  ms  not  a  case  for  a  bill  with  a  double  aspect.  That  the 
different  parts  of  the  bill  would  be  inconsistent  with  each  other, 
if  the  complainant  was  permitted  therein  to  treat  the  sale  to 
Brewster  as  valid,  by  proceeding  against  him  as  a  judgment 
creditor  under  the  judgment  recovered  for  the  price  of  the  goods 
upon  the  sale,  and  was  at  the  same  time  permitted  to  repudiate 
SQch  sale  on  account  of  the  fraud  practiced  upon  the  complain- 
ant in  obtaining  the  goods,  and  to  seek  a  recovery  of  the  spe- 
cific articles,  or  the  proceeds  thereof,  in  the  hands  of  another  of 
the  defendants,  to  whom  they  had  been  assigned  for  the  payment 
of  antecedent  debts.  A  proper  case  for  a  bill  with  a  double  as- 
pect is  where  the  complainant  is  in  doubt  whether  he  is  entitled 
to  one  kind  of  relief  or  another  upon  the  facts  of  his  case  as 
stated  in  the  bill.  In  such  a  case  he  may  frame  his  prayer  in 
the  alternative;  so  that  if  the  court  is  against  him  as  to  one 
kind  of  relief  prayed  for,  he  may  still  be  enabled  to  obtain  any 
other  relief  to  which  he  is  entitled  under  the  other  part  of  the 
alternative  prayer.  So  also  where  a  complainant  is  entitled  to 
relief  of  some  kind  upon  the  general  facts  stated  in  his  bill,  if 
the  nature  of  the  relief  to  which  he  is  entitled  depends  upon  the 
existence  or  non-existence  of  a  particular  fact,  or  circumstance, 
which  is  not  within  his  knowledge,  but  which  is  known  to  the 
defendant,  he  may  allege  his  ignorance  as  to  such  fact,  and  call 
for  a  discovery  thereof.  And  in  such  a  case  he  may  also  frame 
his  prayer  in  the  alternative,  so  as  to  obtain  the  proper  relief, 
according  as  the  fact  may  appear  at  the  hearing  of  the  cause. 
Here  the  complainant  alleges  that  the  goods  were  obtained  from 
him  by  the  fraudulent  representations  of  the  purchaser  and  the 
other  defendants.  And  he  states  a  case  of  fraud  in  his  bill, 
which,  if  true,  would  subject  the  purchaser  to  imprisonment  in 
the  state  prison  for  obtaining  goods  by  false  pretenses.  He  had 
therefore  a  perfect  right  to  elect  to  consider  the  sale  as  void,  and 
to  follow  his  goods,  or  the  proceeds  thereof,  into  the  hands  of 
the  assignee  who  had  paid  no  new  consideration  therefor  on  the 
assignment.  Or  he  might  elect  to  affirm  the  sale,  or  to  con- 
sider it  as  valid;  and  to  proceed  as  a  judgment  creditor  against 
all  the  property,  equitable  interests,  and  choses  in  action  of  his 
debtor,  either  in  his  own  hands,  or  in  the  hands  of  a  fraudulent 
assignee.  And  he  might  look  to  Eamsdell  and  Brown  person- 
ally for  the  balance  which  remained  uncollected,  if  he  could  es- 
tablish the  fact  of  their  participation  in  the  original  fraud  in 
obtaining  the  goods.    I  think  it  is  pretty  evident  that  the  orig- 
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inal  bit!,  ia  the  preseot  case,  was  nofc  framed  with  a  view  to  the 
first  kind  of  relief.  The  complainant  hoped  to  reach  all  the  as- 
signed property,  under  a  creditor's  bill  founded  upon  his  judg- 
ment, upon  the  allegations  of  fraud  in  the  assignment,  which 
were  stated  in  his  bill  as  it  was  subsequently  amended.  Bnt 
the  assignee  having  denied  iedl  fraud  in  the  assignment,  the  com- 
plainant now  wishes  to  abandon  his  judgment  recovered  for  the 
price  or  the  goods,  or  rather  to  place  himself  in  a  situation  to 
repudiate  the  sale  in  part,  so  as  to  follow  such  part  of  his  goods, 
or  the  proceeds  thereof,  into  the  hands  of  the  assignee,  on  the 
ground  of  a  prior  equity.  This  would  be  changing  the  whole 
character  of  the  litigation;  which  I  think  should  not  be  per- 
mitted upon  a  sworn  bill,  and  in  this  stage  of  the  suit. 

The  decision  of  the  vice-chancellor  is  therefore  a£5rmed,  with 
costs. 


A  Bill  mat  bs  Fsaxed  with  a  Double  AsPBor  where  it  is  doabtfnl 
what  relief  should  be  awarded  the  complainaTit  on  the  facte:  CoUan  ▼•  Roat^ 
22  Am.  Dec.  658.  The  rale  in  respect  to  the  casea  proper  for  a  bill  with  a 
doable  aspect,  as  announced  by  the  chancellor  in  the  principal  ease,  is  quoted 
and  followed  in  JIart  v.  McKeen,  Walk.  Ch.  420. 

Fbattd  in  Sale,  Vendob's  Eights. — ^Where  a  sale  is  fraudnlently  indnoed, 
the  vendor  may  elect  either  to  waive  the  fraud,  affirm  the  sale,  and  sue  on  tho 
contract,  or  he  may  proceed  for  the  fraud:  ScoU  v.  Shnmona^  34  How.  Fr.  67; 
Wheaton  v.  Baker,  14  Barb.  601;  Bruce  v.  Davenport,  3  Eeyes,  475.  But 
having  discovered  the  fraud,  if  the  vendor  goes  on  with  the  sale,  he  is  bound  by 
it  in  respect  to  the  rate  of  compensation :  People  v.  Stephens,  61  How.  Pr.  2251; 
Saratoga  and  S.  B.  B,  Co.  v.  Bow,  24  Wend.  75;  and  if  he  proceeds  to  judg- 
ment on  the  contract  after  having  discovered  the  fraud,  his  election  is  deter- 
mined, and  he  can  not  follow  the  goods  into  the  hands  of  a  third  person  on 
the  ground  of  fraud:  Bank  of  BeloU  v.  Bealr,  34  N.  Y.  475.  The  principal 
case  is  also  cited  in  support  of  these  propositions:  the  voluntary  delivery  af 
goods  after  the  discovery  of  fraud  in  tho  contract  for  their  purchase,  passes 
the  title:  Locker  v.  Bhoades,  45  Barb.  501;  and  that  in  order  to  set  aside  a 
sale  for  fraud,  such  a  case  must  be  made  out  as  would  authorize  a  jury  to 
convict  the  purchaser  of  obtaining  goods  under  false  pretenses:  ffenshaw  v. 
Bryant,  4  Scam.  107.  The  vendeo^s  fraud  renders  the  sale  voidable  by  the 
vendor  as  to  tho  vendee,  and  as  to  those  claiming  under  him  with  notioe: 
Rowley  V.  B'ujflow,  23  Am.  Dec.  507;  and  as  to  attaching  creditors  of  the  ven- 
dee: Buffington  v.  Gerrish,  8  Id.  97;  but  it  must  appear  that  the  vendor 
induced  to  part  with  the  goods  by  the  fraudulent  representationa  of  the 
dee:  Cross  v.  Peters,  10  Id.  78. 
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EyEBSON   v.  EntTLAND. 

[4  Fazos  Ob.  628.] 

A  Oi>TmAiiT  TO  Oausx  to  be  Contzted  bt  Qood  Ain>  SuvnoiBNT  Wab- 
bakttDskd^  18  not  complied  with  by  the  mere  giying  of  a  wananty  deed 
wbere  the  wairantor  has  no  title,  or  an  imperfect  title  to  the  land. 

iDnc.— It  most  be  a  deed  good  and  sufficient,  both  in  form  and  substance,  to 
oonvey  a  Talid  title  to  the  land  which  the  covenantor  has  agreed  should 
be  conveyed. 

Bill  to  rescind  an  agreement  to  receive  certain  Ohio  lands  in 
part  payment  for  certain  lands  in  Oneida  county,  conveyed  to 
the  defendant.  The  case  farther  appears  from  the  chancellor'B 
opinion. 

B.  JUen,  for  the  complainant. 

8.  £earddey,  contra. 

The  Chahcellob.  The  vice-chancellor  has  pat  his  decision  in 
this  caase  upon  the  ground  of  a  mistake  of  both  parties,  as  to 
the  existence  of  a  title  in  Martin  Kirtland,  in  the  Ohio  lands  in- 
tended to  be  conveyed  in  payment  for  the  Yemon  farm .  The  com- 
plainant contracted  for  lands  lying  in  township  No.  6,  although 
he  would  probably  have  made  the  bargain  as  readily  if  he  had 
been  informed  that  the  lands  he  was  to  receive  in  payment  lay 
in  the  other  township.  Upon  this  supposition,  if  the  defend- 
ant or  his  father  had  really  owned  the  lands  in  township  No.  5, 
it probablj  would  have  been  doing  no  injustice  to  the  complainant 
if  he  had  been  compelled  to  take  the  lands  described  in  the 
patent.  But  although,  from  the  testimony,  I  have  no  doubt 
that  the  defendant  intended  to  sell,  and  to  procure  a  deed  from 
his  father  for  the  lands  mentioned  in  the  patent,  and  that  he 
really  misread  the  description  in  the  patent,  I  think  there  is 
BuflScient  evidence,  from  the  testimony  of  his  own  witnesses  and 
from  his  exhibits,  to  show  that  he  intended  to  impose  a  title 
upon  the  complainant  which  he  knew  to  be  imperfect. 

In  the  first  place,  the  person  who  drew  the  original  contract 
between  the  parties,  although  he  described  the  land  correctly, 
except  as  to  the  number  of  the  township,  which  was  undoubtedly 
misread,  and  gave  the  precise  date  of  the  patent,  yet  he  appears 
to  have  stopped  short  iu  his  description  in  not  stating  to  whom 
the  patent  was  given.  This  agreement  bears  date  on  the  seven- 
teenth of  January;  and  yet  exhibit  B,  which  bears  date,  and  is 
proved  to  have  been  written,  about  a  fortnight  before,  contains 
a  false  recital,  which  is  also  contained  in  the  second  deed  exe- 
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cated  hj  the  defendant's  f  ather»  that  Ira  B.  Kirtland  was  seised 
of  the  Ohio  lands  bj  Tirtoe  of  a  conTeyance  from  Martin  Kirt- 
hind  and  the  other  heirs  at  law  of  the  deceased  soldier,  and«that 
Boch  lands  had  come  to  Martin  Kirtland  bj  descent  from  his 
deceased  son,  and  bj  a  quitclaim  from  the  widow.     The  de- 
fendant, therefore,  when  he  procured  that  deed  to  be  drawn,  in 
which  his  own  name  was  originally  inserted  as  the  grantee  from 
his  father,  must  have  known  that  the  five  brothers  and  sisters 
of  his  father  were  entitled  to  five  sixths  of  the  land  under  the 
patent,  as  the  heirs  at  law  of  his  grandfather;  and  this  recital, 
which  his  father  now  swears   was   absolutely  false  and  un* 
founded,  must  have  been  inserted  therein  for  the  purpose  of 
deceiving  and  imposing  upon  the  complainant,  and  to  induce 
him  to  suppose  the  title  was  perfect.     There  is  the  more  reason 
to  suspect  that  such  was  the  intention  of  the  defendant  at  that 
time,  from  the  fact  that  a  similar  imposition  was  actually  at- 
tempted to  be  practiced  upon  the  complainant  in  the  deed 
which  was  offered  him  on  his  return  from  Ohio.    Even  the 
father  was  imposed  upon  ia  that  case;  for  he  swears  that  he 
would  not  have  signed  that  deed  if  he  had  known  such  false 
recitals  were  contained  therein.     The  father  probably  honestly 
supposed,  as  he  states,  that  his  title  was  perfect  under  the 
patent,  as  heir  to  his  eon  Ira,  to  whom  he  had  promised  the 
land  before  the  patent  was  obtained.     The  only  conclusion  T 
can  draw  from  these  facts   is,  that  the  defendant  was,  fi-om 
the  beginning,  aware  that  hia  father's  title  to  the  Ohio  lands 
was  defective,   and  that  five    sixths   of    the    land   belonged 
to  other  persons.     That  he  concluded  in  the  first  place  to  take 
a  deed  from  his  father,  containing  these  false  recitals,  showing 
a  title  through  a  conveyaDce  from  all  the  patentees  to  his 
brother  Ira,  and  through  him  to  hia  father;  and  that  exhibit  B 
was  prepared  accordingly.    That  finding  a  deed  with  warranty 
would  be  required  from  himself  in  that  case,  he  concluded  to 
keep  back  the  patent,  and  to  give  an  agreement  for  a  warranty 
deed  from  his  father,  concealing  the  fact  that  the  patent  was  to 
the  father  and  the  rest  of  the  heirs  also.     In  this  he  probably 
would  have  succeeded,  had  it  not  been  for  hia  own  mistake  in 
misreading  the  patent,  by  which  the  wrong  township  was  in- 
serted in  the  agreement  and  in  the  deed.     And  finding  that  he 
had  made  that  blunder,  he  then  attempted  to  do  what  he  had 
contemplated  doing  soon  after  the  execution  of  the  agreement; 
that  is,  to  impose  upon  the  complainant,  by  a  deed  from  Mar- 
tin Kirtland  directly  to  him,  containing  false  recitals  which  ap« 
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parently  showed  a  good  title  in  the  father  to  the  whole  of  the 
Ohio  lands,  nnder  the  patentees. 

The  covenant  of  the  defendant  was,  to  cause  the  Ohio  lands  to 
be  conTcyed  to  the  complainant  by  a  good  and  sufficient  warranty 
deed,  to  be  executed  by  Martin  Kirtland  and  wife,  free  and  clear 
of  all  incumbrances.  And  neither  of  the  deeds  which  were 
given  or  offered  to  the  complainant  would  have  been  a  compli- 
ance with  the  terms  or  the  spirit  of  the  covenant,  even  if  there 
had  been  no  mistake  in  the  number  of  the  township.  A  cove- 
nant to  cause  to  be  conveyed  by  a  good  and  sufficient  warranty 
deed,  is  not  complied  with  by  the  mere  giving  of  a  warranty 
deed  where  the  grantor  has  no  title  to  the  land,  or  where  his 
title  is  imperfect  It  must  be  a  deed  good  and  sufficient,  both 
in  form  and  substance,  to  convey  a  valid  title  to  the  land  which 
the  covenantor  has  agreed  should  be  conveyed.  But  the  deeds 
in  this  case  were  not  good,  either  in  form  or  substance.  Con- 
veyances for  lands  in  the  state  of  Ohio  were  originally  subject 
to  the  provisions  of  the  ordinance  of  congress  of  1787,  relative 
to  the  north-western  territory;  which  ordinance  is  still  the  law 
of  that  state,  unless  it  has  been  changed  by  statute.  By  the 
former,  as  well  as  the  statute  law  of  that  state,  a  conveyance  of 
land,  to  be  valid,  must  be  executed  in  the  presence  of  two  wit- 
nesses. And  the  sapreme  court  of  the  United  States  has  de- 
cided that  a  deed  of  lands  in  Ohio,  executed  in  the  presence  of 
one  witness  only,  although  duly  acknowledged  and  recorded,  is 
absolutely  void.  Neither  of  the  deeds  in  the  present  case 
was  executed  in  the  presence  of  more  than  one  witness;  nor  had 
the  grantor  any  good  and  available  title  to  convey,  except  as 
to  an  undivided  portion  of  the  lands. 

If  there  was  no  fraud  in  the  case,  perhaps  the  objection  might 
have  been  made  that  the  complainant  had  a  perfect  remedy  at 
law  upon  his  covenant.  But  as  that  objection  was  neither  made 
by  demurrer,  nor  in  the  answer  of  the  defendant,  it  is  too  late  to 
make  it  at  the  hearing. 

The  vice-chancellor  certainly  has  been  sufficiently  favorable 
to  the  defendant  in  only  charging  him  for  the  value  of  the  land 
as  fixed  by  the  parties,  in  their  estimates,  at  the  time  of  the 
execution  of  the  agreement,  and  as  specified  in  the  deed. 
This  was  the  rule  adopted  by  the  supreme  court  in  the  case  of  a 
lona  Jide  vendor  who  covenanted  to  convey  lands  to  which  he 
believed  he  had  a  valid  title.  And  the  defendant  may  think 
himself  fortunate  that  the  court  did  not  direct  a  reference  to  a 
master  to  ascertain  the  value  of  the  lands  in  township  No.  6, 
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which  he  agreed  to  convey,  and  charge  him  with  the  full  value 
of  those  lands,  and  the  interest  thereon,  from  the  time  he  should 
have  conveyed  them,  according  to  the  terms  of  the  written 
agreement.  As  those  lands  were  in  the  hands  of  actual  occu- 
pants, the  value  thereof,  with  their  improvements,  would  proba- 
bly far  exceed  the  estimated  value  of  two  dollars  and  fifty  cents 
per  acre.  And  a  party  who  attempts  to  commit  a  fraud,  if  he 
makes  a  slip,  is  not  entitled  to  relief  against  his  own  mistake  in 
favor  of  the  party  intended  to  be  defrauded. 

The  appellant  has  no  right  to  complain  of  this  decree,  as  it  ia 
as  favorable  to  him  as  the  circumstances  would  justify.  It 
must  therefore  be  affirmed,  with  costs 


Onb  WhoGovekaiitb  to Qmt  a  Good  WAHRAinnr  'Deed miut  make  a< 
veyance  that  will  cairy  the  title  to  the  land:  Sill  ▼•  Set&egieu,  17  Barbu  165| 
Penfidd  v.  Clarh^  62  Id.  691;  Burwell  ▼.  Jaeimm,  0  K.  Y.  544.  The  aaoM 
principle  ia  dednoed  from  a  large  number  of  oaaea  oonndeied  in  the  note  te 
Parterr.  Nojfes,  11  Am.  Deo.  84,  and  ia  laid  down  in  Dearth  v.  WiUlnrnwom^ 
7  Id.  658. 
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People  v.  Cobporation  op  Albaky. 

[11  Wnmn&,  639,] 

MunciPAi.  CoRPORATXON  IS  Indictablb  for  Kboleot  to  Rsmotb  a  Nui- 
flAXCs  in  a  pablio  river,  or  basin  connected  therewith,  which  it  htm 
lawful  power  to  remove. 

Cobporation  of  Albany  has  Power  to  Cleanse  the  Basin  in  the  Hndson 
river  at  the  termination  of  the  Erie  canal,  if  it  can  be  done  by  excavat- 
ing or  deepening  the  channel,  and  ia  liable  to  indictment  for  a  neglect  to 
do  so,  whereby  accnmalations  of  deposits  are  sofTered  to  continue  in 
SQch  basin  which  are  injurious  to  the  public  health. 

8ocH  Corporation  has  no  Power  to  Remove  the  Bulkhead  at  the  end 
of  such  basin,  erected  by  a  joint  stock  company  under  a  special  act  of 
the  legislature,  even  though  a  nuisance  to  the  public  health  is  occasioned 
thereby,  and  is  not  subject  to  indictment  for  neglecting  to  do  so. 

Cobporation  has  only  such  Powers  as  are  conferred  by  its  charter  or 
other  statntes. 

Ebbob  from  the  general  sessions  of  Albany  to  reverse  a  judg- 
ment rendered  against  the  corporation  of  Albany,  on  a  verdict 
of  guilty,  retarned  upon  an  iDdictment  against  such  corporation 
for  neglecting  to  remove  a  nuisance  occasioned  by  the  accumu- 
lation of  rubbish  and  foul  deposits  in  the  basin  of  the  Hudson 
river,  at  the  termination  of  the  Erie  canal,  whereby  the  water 
was  corrupted  and  made  unfit  for  use,  and  the  air  was  infected 
with  noisome  and  unwholesome  smells,  to  the  common  nuisance 
of  the  citizens  in  the  vicinity.  On  the  defendants'  plea  of  not 
guilty,  the  fact  as  to  tho  accumulations  in  question  being  in- 
jurious to  the  public  health  and  comfort  was  fully  proved;  but 
Bomo  of  the  witnesses  testified  on  cross-examination  that  the 


96  Pboflb  r.  Cobfobahok  of  Albany.  [New  York, 

nuisance  could  only  be  abated  bj  lemoTing  the  balkfaead  at  the 
end  of  the  basin.  It  appeared  that  the  bulkhead  was  erected 
by  a  joint  stock  company,  under  the  authority  of  an  act  of  the 
legislature,  and  with  the  assent  of  the  corporation  of  Albany. 
The  court  instmcted  the  jury,  oontraiy  to  the  prayer  of  the 
defendants,  that  the  corporation  were  liable  in  this  action  for 
not  removing  the  nuisance  if  the  jury  were  satisfied  that  it  was 
a  nuisance,  and  that  it  was  their  duty  to  remove  such  nuisance, 
even  if  it  should  be  necessary  to  cut  away  the  bulkhead,  the 
safety  and  preserration  of  the  public  health  being  the  para- 
mount law.  The  defendants  assigned  exror  in  these  instructions, 
and  in  the  refusal  of  the  contrary  instmctions  asked  by  the  de- 
lendants. 

J.  McKoum,  for  tlie  corporation. 

E.  LivingsUm,  district  attorney,  for  the  people. 

By  Court,  Nslsoh,  J.  The  defendants  were  indicted  and 
convicted  for  neglecting  to  do  an  act  in  which  the  public  are 
deeply  interested,  and  which,  it  is  supposed,  belonged  to  them 
as  a  part  of  their  duty,  under  their  charter.  By  the  charter. 
Laws  of  1826,  p.  192,  sec.  15,  they  are,  among  other  things, 
empowered  "  to  abate  or  remove  any  nuisances  in  any  street  or 
wharf,  or  on  the  lot  or  indosure  of  any  person,''  "  to  prevent 
all  obstructions,  in  the  river,  near  or  opposite  to  such  wharves, 
docks,  or  slips."  "  And  generally  to  make  all  such,  rules,  by* 
laws,  and  regulations  for  the  good  order  and  government  of  the 
city,  and  the  commerce  and  trade  thereof,  as  they  may  deem 
expedient,  not  repugnant  to  the  constitution  and  laws  of  this 
state."  These  provisions  are  extracted  from  the  law  of  1826, 
but  the  powers  they  convey  always  belonged  to  the  city:  2 
B.  L.  468, 469.  Since  1808  the  jurisdiction  of  the  common  coun- 
cil of  Albany  has  extended  to  the  middle  or  main  channel  of 
the  Hudson  river,  that  being  then  established  as  the  easterly 
bounds  of  the  city.  In  1823,  certain  commissioners  were  au- 
thorized to  construct  a  basin  in  the  Hudson  river,  within  the 
bounds  of  the  city,  and  opposite  to  the  docks  fronting  the  har- 
bor, extending  from  the  state  arsenal  to  the  foot  of  Hamilton 
street,  for  the  convenience  of  the  commerce  of  the  city,  and  the 
accommodation  of  the  river  and  canal  navigation.  The  land 
covered  by  the  water  of  the  basin  has  been  conveyed  by  the 
state  by  letters  patent  to  the  commissioners.  The  construction 
of  the  basin  has  been  completed  at  a  heavy  expense  to  the  pro- 
prietors, and  meets  the  most  sanguine  expectations  of  its  pro- 
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jectors.  The  sixth  section  of  the  act  of  1828,  page  182,  by  which 
the  act  of  1826  is  amended,  makes  it  lawful  for  the  corporation 
of  Albanj  to  order  and  direct  the  excavating,  deepening,  or 
cleansing  any  part  of  the  basin  in  front  of  any  pier  lot,  or  any 
part  of  the  Hudson  river,  in  front  of  any  wharf  or  pier  lot;  the 
expense  of  which  shall  be  apportioned  upon  the  lots  benefited, 
and  remain  a  lien  until  paid. 

There  can  be  no  doubt  the  corporation  have  the  legal  power 
to  remove  the  cause  of  the  nuisance  complained  of,  if  that  can 
be  effected  by  deepening  and  cleansing  the  basin;  and,  I  appre- 
hend, it  is  impossible  to  distinguish,  in  reference  to  the  subject 
in  question,  between  their  power  and  their  duty.  The  former 
constitutes  a  part  of  the  mass  of  corporate  powers  which  l^ey 
have  sought  for  the  promotion  of  the  public  good;  the  execution 
of  which  is  not  at  their  option.  They  are  bound  to  execute  them 
when  demanded  by  the  public  interest.  The  means  put  within 
their  reach  for  the  purpose  are  ample,  and  exclusively  under 
their  control.  It  is  well  settled  that  when  a  corporation  or  an 
individual  are  bound  to  repair  a  public  highway  or  navigable 
river,  they  are  liable  to  indictment  for  the  neglect  of  their  duty. 
An  indictment  and  an  information  are  the  only  remedies  to 
which  the  public  can  resort  for  a  redress  of  their  grievances  in 
this  respect.  If  an  individual  has  suffered  a  particular  injury, 
he  may  recover  his  loss  by  an  action  on  the  case:  1  Hawk.  PL 
Cr.  76,  369;  2  Chit.  Cr.  Law,  333,  352,  353,  603-605;  3  Burns' 
Just.  217;  6  Burr.  2700;  Cowp.  86;  4  Bl.  Com.  167.  The  def- 
inition of  a  nuisance  confirms  the  above  principle.  A  common 
nuisance,  says  Hawkins,  seems  to  be  an  offense  against  the  pub- 
lic, either  by  doing  a  thing  which  tends  to  the  annoyance  of  all 
the  king's  subjects,  or  by  neglecting  to  do  a  thing  which  the 
common  good  requires:  1  Hawk.  360:  4  Bl.  Com.  166. 

The  bill  of  exceptions  discloses,  I  think,  that  it  was  prac- 
ticable, though  perhaps  at  considerable  expense,  so  to  deepen 
and  cleanse  the  basin  in  question  as  to  remove  the  cause  of  the 
nuisance.  The  point  was  not  as  fully  investigated  on  the  trial 
as  it  should  have  been,  and  I  admit  is  left  open  to  criticism; 
yet  the  scope  of  the  testimony  given  leads  to  the  conclusion 
above  stated.  The  bill  states  that  there  could  be  no  effectual 
or  permanent  relief  from  the  grievance  complained  of,  unless 
Che  bulkhead,  at  the  south  end  of  the  basin,  is  cut  away;  but 
may  not  the  vigilant  attention  of  the  corporation  in  cleansing 
the  basin  answer  the  same  end?  If  nn  object  so  important  as 
the  health  and  comfort  of  the  population  in  that  part  of  the 
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citj  can  thus  be  attained,  there  is  no  good  reason  why  this  duty, 
in  this  respect,  should  not  be  rigorously  enforced.  The  whole 
expense  falls  upon  the  owners  of  the  pier  lots,  to  which,  na 
doubt,  they  would  cheerfully  submit,  rather  than  risk  the  ulti- 
mate remedy  referred  to.  It  would  be  a  public  calamity  seri- 
ously to  impair  the  existing  advantages  to  commerce  and 
navigation  derived  from  the  use  of  the  basin,  and  every  reason- 
able effort  should  be  made  and  required  to  remove  the  evil  short 
of  so  serious  a  consequence 

The  court,  I  think,  erred  in  instructing  the  jury  that  the  de- 
fendants were  bound  to  abate  the  nuisance,  even  if,  to  do  so,  it 
was  necessary  to  cut  down  the  bulkhead,  and  it  applied  the 
maxim  that  the  public  safety  is  the  paramount  law.  This  is,  no 
doubt,  the  only  principle  that  could  countenance  or  excuse  the 
act  required  of  the  corporation,  as  the  basin  and  its  appurte- 
nances were  constructed  under  the  authority  of  a  law  of  the 
legislature,  which  they  were  competent  to  enact.  It  is  the  rule 
of  necessity  which  supersedes  all  law,  and  to  be  sustained  in 
this  instance,  if  at  all,  by  the  overruling  principle  of  self- 
preservation.  There  is  nothing  in  the  charter  of  the  city  of 
Albany,  making  it  the  duty  of  the  corporation  to  enforce  this 
maxim,  nor  are  we  aware  that  it  is  ever  enforced  by  the  author- 
ity of  law,  through  the  medium  of  the  judicial  tribunals,  or 
any  other  legally  appointed  body  of  men.  The  law  of  the  land 
does  not  contemplate  such  an  exigency,  and,  therefore,  does 
not  provide  for  it;  if  it  had,  it  would  no  longer  be  the  undefined 
law  of  necessity.  The  duty  of  the  corporation  to  deepen  and 
cleanse  the  basin,  does  not  authorize  them  to  cut  down  the 
bulkhead;  nor  is  there  any  other  power  given  by  the  charter  of 
which  we  know,  or  to  which  we  have  been  referred,  that  would 
authorize  them  to  do  so.  Without  authority  from  this  source, 
they  are  no  more  bound  to  perform  the  act  by  a  supposed  law 
of  necessity  for  the  protection  of  the  public  health  or  comfort, 
than  any  individuul  citizen.  They  have  no  power  but  what  ia 
derived  from  their  charter,  or  special  nets  of  the  legislature, 
relating  to  the  city  of  Albany. 

Judgment  reversed. 

PowEa  OF  Municipal  Corporations  to  Rrmovs  Nuisakcbs  and  to  de* 
tcrmine  what  is  a  nuisance,  is  discussed  at  length  in  the  note  to  Milne  v. 
DavuUon,  16  Ain.  Dec.  194;  see,  on  the  same  point,  City  of  Baltimore  v. 
Hughes'  Ailm\  19  Id.  243;  Tonrne  v.  Lee,  20  Id.  260;  Baker  v.  Bonton^  22 
Id.  421.  A  mini icipal  corporation  having  power  by  its  charter  to  passby- 
laws  to  prevent  obstructions  in  a  public  stream,  and  to  enforce  the  same  by 
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penalties,  not  exceeding  »  certain  sum,  can  not  ordain  a  forfeiture,  seizure, 
and  Bale  of  private  property  constituting  snch  an  obstruction:  Hart  v.  Mayor 
of  Albany,  24  Id.  165.  Such  a  corporation  can  not  be  constitutionally  em- 
powered by  its  charter  to  pass  ordinances  authorizing  the  sale,  without  notice 
to  the  owner,  of  property  left  on  a  public  levee  beyond  a  certain  time;  but 
the  corporation  may  authorize  the  removal  of  such  property  at  the  expense 
of  the  owner:  Lan/ear  v.  Mayor,  23  Id.  477.  The  dodTine  of  the  principal 
ease,  that  a  municipal  corporation  can  not,  on  the  pretense  that  a  structure 
erected  within  its  limits,  under  authority  of  law,  is  a  nuisance,  summarily 
destroy  the  same  without  trial  or  notice  to  tho  owners,  is  approved  in  Clark 
V.  Mayor  etc.  of  Syraeuge,  13  Barb.  40,  41,  where  it  was  held,  accordingly, 
that  the  corporation  of  Syracuse  could  not  thus  summarily  remove  a  dam 
eoDstmcted  across  Onondaga  creek,  under  the  authority  of  a  special  act  of 
the  legislature,  on  the  pretense  that  said  dam  was  a  nuisance.  The  same 
general  principle  is  referred  to  with  approval  by  Miller,  J.,  dissenting,  in 
MetropolHan  Board  qf  Health  v.  Heister,  37  K.  Y.  682,  as  being  within  the 
ooofltitntional  doctrine,  that  no  person  is  to  be  deprived  of  his  property 
'*  without  due  process  of  law." 

LXABILITT  OF  MUNICIPAL  COfiPOBATIONS  TOR  InJTTBIXS  GaCTSED  BT  THKB 

Nbolect  of  Butt. — See  on  this  point  the  note  to  Riddle  v.  Proprietors,  6 
Am  Pec  43.  In  Moroer  v.  Leicester,  6  Id.  63,  it  is  held  that  no  action  lies 
at  oomman  law,  against  a  town  for  damages  occasioned  by  defective  highways. 
'Die  doctrine  laid  down  in  the  principal  case,  that  a  corporation  or  individual, 
bound  by  law  to  repair  a  public  highway  or  river,  is  liable  to  indictment  for 
a  neglect  of  that  duty  where  a  pnblio  injury  results,  and  to  an  action  on  the 
CMe  by  one  who  sustains  a  particular  injury,  is  approved  in  Weet  v.  Trtuteea 
of  Broekport,  reported  in  the  note  to  16  K.  Y.  171 ;  BobtMon  v.  Chamberlain, 
34  Id.  389;  Wendell  v.  Mayor  etc,  of  Troy,  39  Barb.  335;  Hyatt  v.  Trustees 
f/Bondout,  44  Id.  393.  The  same  principle  was  held  applicable  to  injuries 
arising  from  the  defective  construction  or  non-repair  of  sewers  by  municipal 
corporations,  in  Mayor  etc  o/N.  Y.  v.  Furze,  3  Hill,  615;  Barton  v.  City  qf 
Syracuse,  37  Barb.  295;  Bochester  WfUte  Lead  Co.  v.  CUy  of  Rochester,  3  N. 
Y.  469.  The  case  is  cited  also  in  Colegrove  v.  Harlem  etc,  B.  B.  Co.,  6  Duer,. 
408,  as  an  authority  for  the  general  doctrine  that  a  corporation  may  be  in- 
dicted or  sued  in  trespass  or  trover.  In  Mayor  etc.  o/N.  Y.  v.  Furze,  3  Hill» 
615,  the  principle  above  laid  down,  that  where  a  power  is  conferred  on  a 
public  corporation  a  corresponding  duty  and  liability  are  imposed,  is  approved. 
In  Buchbee  v.  Brown,  21  Wend.  117,  Cowen,  J.,  approves  the  ruling  of  the 
principal  case,  that  the  corporation  of  Albany  was  bound  to  keep  the  basin 
connecting  the  Hudson  river  and  the  Erie  canal  in  repair. 

POWKBS   OF   A  COKPOBATION  ASX   ONLY  THOSK  EXPRBSSLT  Ck)KFEBBED  by 

law,  or  those  necessary  to  carry  such  express  powers  into  effect:  People  v. 
Utiea  Ins.  Co.,  8  Am.  Dec.  243;  N.  Y.  Firemen  Ins.  Co,  v.  Ely,  13  Id.  100; 
Leggett  v.  N.  J.  etc  Co.,  23  Id.  728.  See,  also,  as  to  powers  conferred  by 
implication,  where  certain  express  x>owers  are  given  to  a  corporation,  Attor* 
ney-general  y.  Stevens,  22  Id.  526.  In  Cooper  v.  Alden,  Hut.  Oh.  (Mich.) 
86,  the  principal  case  ia  cited  as  an  authority  for  the  position  that  a  munici* 
pal  corporation  possesses  no  powers  except  those  conferred  by  its  charter  of 
by  acta  specially  relating  thereto. 
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Butler  v.  Matnabd  and  Peck. 

[11  WSHDELL,  Ma] 

BoKA  FiDB  Purchaser  for  Value,  after  a  Levy  of  an  execatioo  iakm 

the  title  subject  thereto. 
LxAViKO  THE  Propektt  IK  THE  Deitendant's  POSSESSION  foT  »  reMonabla 

time,  after  a  levy,  without  improper  motive,  is  not  per  m  fraodnlent; 

but  it  is  otherwise  where  there  is  unreasonable  delay. 
OMimNQ  TO  Proclaim  a  Levy,  at  the  time,  though  by  direction  of  the 

plaintiff,  is  not  per  se  fraudulent,  so  as  to  impair  the  effect  of  the  levy 

as  against  a  bona  fide  purchaser. 

Befleyin  for  certain  flour.  The  plaintiffs  claimed  the  flour 
by  virtue  of  a  purchase  made  through  their  agent  from  one 
Snapp.  The  contract  for  the  purchase  was  made  October  4, 
1831.  The  flour  was  delivered  at  Enapp's  mill  on  October  18, 
and  payment  made,  but  most  of  the  property  was  left  in  the 
mill.  The  defendants  were  judgment  creditors  of  Knapp. 
Execution  on  their  judgment  was  issued  and  delivered  to  the 
sheriff  in  August,  1831.  On  October  17,  a  deputy  of  the  sheriff 
went  with  a  witness  to  levy  on  the  property  in  the  mill.  He 
went  into  every  part  of  the  mill,  and  examined  and  made  an  in- 
Tentory  of  all  the  wheat  and  flour  contained  in  it,  including  the 
flour  in  question,  and  a  person  was  employed  by  one  of  the 
defendants  to  look  after  the  property  and  see  that  it  was  not 
removed.  He  then  went  to  his  home,  several  miles  distant,  and 
was  detained  by  official  business  until  October  19,  when  he 
returned  and  locked  up  the  mill  with  the  flour  in  it.  By  di- 
rection of  the  defendants,  the  officer  did  not,  at  the  time  of  the 
levy,  make  any  proclamation  or  give  any  notice  to  any  of  the 
millers  employed  there,  of  his  business,  the  defendants  having 
some  hope  of  arranging  the  matter  with  Enapp,  and  not  wish- 
ing to  injure  his  credit.  It  further  appeared  that  the  plaintiffs 
and  their  agent  had  no  knowledge  of  the  execution  or  levy  be- 
fore the  flour  was  delivered  to  the  said  agent,  and  Enapp  also 
testified  that  he  had  no  knowledge  of  the  issue  of  the  execu- 
tion or  of  the  levy  prior  to  that  time.  The  judge  instructed 
the  jury  that  the  levy  was  valid,  but  left  it  to  them  to  determine 
whether  the  secret  manner  in  which  it  was  made  had  not  op- 
erated as  a  fraud  on  the  plaintiffs.  Verdict  for  the  plaintiffis, 
which  the  defendants  moved  to  set  aside,  and  for  a  new  trial. 

S.  Stevens^  for  the  defendants. 

J.  A.  Spencer,  for  the  plaintiffs. 

By  Court,  Nelson,  J.    Before  the  revised  statutes,  the  per* 
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Bonal  property  of  a  defendant  was  bound  from  the  time  of  the 
deliyery  of  the  execution  against  him  to  the  sheriff,  and  the  ofB- 
oer  had  a  right  to  pursue  and  take  possession  of  it,  although  it 
was  afterwards  sold  and  in  the  hands  even  of  a  bona  fide  pur- 
chaser: 2  Tidd,  914,  918,  920;  12  Johns.  403;  16  Id.  288.  At 
conunon  law  the  property  was  bound  by  relation  from  the  teste 
of  the  writ,  and  a  bona  fide  purchaser  for  a  yaluable  considers^ 
lion  subsequent  to  such  teste,  could  not  hold  it.  To  re^eStf^ 
the  evil  and  injustice  which  frequently  happened^  |ii]cder*£tais 
rule,  the  29  Charles  11.,  c.  3,  sec.  16,  was  passed^  wBij(^  enacted 
that  *'  no  writ  otfi,fa,  or  other  writ  of  executioia  «ball  bind  the 
property  of  the  goods  of  the  party  against  whom  such  writ  of 
execution  is  sued  forth,  but  from  the  *time^' that  such  writ  shall 
he  delivered  to  the  sheriff,''  etc.%  *  Our-statute,  1 B.  L.  501,  sec.  6, 
is  substantially  a  copy  oi  this  heft;  knd  the  construction  of  it  and 
practice  under  it  the 'same:  If  the  law  stood  thus,  no  question 
as  to  the  right  of  propeiN;y  could  have  arisen  in  this  case.  By  the 
revised  statutes,  2  Bev.  Stat.  366,  sec.  17,  it  is  provided  that  *'  the 
title  of  any  purchaser  in  good  faith,  of  any  goods  or  chattels  ac- 
quired prior  to  the  actual  levy  of  any  execution,  without  notice 
of  such  execution  being  issued,  shall  not  be  divested  by  the  fact 
that  such  execution  had  been  delivered  to  an  officer,  to  be  exe- 
cuted before  such  purchase  was  made."  Since  this  statute,  a 
bona  fide  purchaser  of  the  property  for  a  valuable  consideration, 
at  any  time  before  the  levy  and  without  notice  of  the  execution 
being  issued,  will  acquire  a  complete  title  to  it;  and  the  ques- 
tion in  this  case  must  turn  upon  the  validity  of  the  levy  actu-^ 
ally  made,  assuming,  as  I  shall,  that  the  purchase  was  of  the 
character  above  described. 

We  are  of  opinion,  upon  a  view  of  the  law  as  it  stood  before 
the  revised  statutes  on  this  subject,  and  in  order  to  determine 
the  rights  of  all  parties  interested,  by  fixed  and  settled  principles, 
as  far  forth  as  can  be  done  consistent  with  these  statutes,  as 
well  as  to  enable  public  officers  to  understand  their  duties,  that 
the  soundest  construction  to  be  given  to  them  will  be,  to  hold 
that  any  levy  which  in  law  is  valid  as  against  the  def  eudan  t  in  the 
execution,  and  will  justify  a  sale  under  it,  will  operate  to  defeat 
a  subsequent  purchase,  though  bona  fide  and  for  a  valuable  con- 
sideration. As  we  have  already  seen,  the  mere  delivery  of  the 
writ  to  the  sheriff  heretofore  had  that  effect.  Now  there  must  be 
an  actual  levy;  but  the  statute  uses  this  term  as  known  and  un- 
derstood in  the  law,  and  means  such  a  levy  as  is  required  before 
the  property  can  l>e  sold. 
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There  are  cases  in  this  eonrt  in  which  it  is  decided  that  an 
nnreasonable  dehij  in  completing  an  execntion  bj  the  sheriff, 
at  the  instance  of  the  plaintiff,  or  if  for  a  great  length  of  time 
withoaty  will  have  the  effect  to  postpone  snch  dormant  process 
to  the  process  of  a  more  yigilant  junior  creditor,  and  as  a  con- 
sequence, to  the  title  of  a  subsequent  bona  fide  purchaser  for  a 

i&ltfable  consideration:    5  Cow.  390;  4  Wend.   334.      These 

»  *  •  • 

eases/ hqwever,  show  that  leaving  the  property  in  possession  of 
the  defie&djaqt  for  a  reasonable  time,  and  without  any  improper 
motive,  'affier-l'l^  levy,  is  not  per  se  fraudulent,  but  the  rights  of 
the  plaintiff  afi^d  officer  remain  in  full  vigor.  There  is  nothing 
then,  iu  this  cas6;'iu'tbVfact  of  the  flour  being  temporarily  left 
iu  the  possession  oT^ -tE^*  defendant  in  the  execution,  which 
would  go  to  impair  the  rights^rf -the  defendants.  Was  there 
anytbing  in  the  manner  of  the'/ler^  which  should  have  that 
effect?  Every  step  was  taken  and  act.doiie  that  was  necessary 
to  constitute  au  actual  levy  within  the  sicengest  and  most  par- 
ticular cases  on  this  subject.  The  property  was  all  inspected 
by  the  officer,  and  an  inventory  taken  of  it  on  the  seventeenth 
day  of  October,  and  exclusive  possession  followed  on  the  morn- 
ing of  the  nineteenth,  by  locking  up  the  mill.  The  deputy  ac- 
counts for  his  absence  until  the  evening  of  the  eighteenth,  bj 
showing  that  he  was  engaged  in  official  business  as  a  magistrate 
at  home,  at  the  distance  of  nine  miles  from  the  place  of  the 
levy.  Now,  it  is  true  that  the  deputy,  when  he  levied,  did  not 
make  a  public  avowal  of  it,  and  that  one  or  both  of  the  defend- 
ants desired  he  should  not  do  so,  as  they  were  in  expectation 
of  an  arrangement  with  Knapp,  and  did  not  wish  to  injure  hia 
credit  if  it  took  place.  I  am  free  to  concede,  if  after  this  there 
had  been  an  unreasonable  delay  in  enforcing  the  collection  of 
the  debt  under  the  execution,  that  within  the  rule  of  the  cases 
above  cited,  it  would  have  become  dormant,  and  the  title  under 
it  postponed  to  the  claims  of  bona  fide  purchasers;  but  I  can 
not  admit  that  this  omission  of  the  officer,  whether  directed  or 
not  at  the  time  of  the  levy,  was  per  se  fraudulent.  It  would  be 
introducing  into  the  execution  of  this  process  a  new  rule  that 
must  place  the  validity  of  a  levy  in  every  case  upon  debatable 
ground;  it  would  be  putting  it  as  well  upon  the  degree  of  pub- 
licity given  to  acts  done  as  to  the  acts  themselves.  In  England 
the  sheriff  takes  actual  possession  of  the  goods  upon  the  levy, 
by  means  of  one  of  his  assistants:  1  Arch.  293;  but  here, 
the  officer  is  not  presumed  to  have  any  attendant,  and  his  owp 
indorsement  upon  the  writ  is  frequently  tne  only  evidence  la 
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his  power  of  the  levy.  It  mast  often  be  made  without  any  one 
being  present  bat  the  officer,  and  circumstances  may  some- 
times even  justify  a  premeditated  concealment  for  a  time  from 
the  defendant  in  the  execution,  to  prevent  waste  or  removal  of 
the  property  until  it  can  be  secured.  If  a  party  should  stand  by 
and  see  the  property  purchased,  after  the  levy,  without  making 
it  known,  a  different  question  would  arise  subject  to  other  con- 
siderations and  principles.  All  I  mean  to  say  is,  that  the  mere 
circumstance  of  the  officer's  omitting  to  proclaim  or  give  noto- 
riety- to  his  levy  at  the  time  it  is  made,  is  not,  of  itself,  fraudu- 
lent, so  as  to  impair  its  effect.  Any  other  rule  would  put  it  in 
the  power  of  the  defendant  in  the  execution,  under  the  revised 
statutes,  greatly  to  embarrass,  if  not  defeat,  this  process,  unless 
possession  immediately  followed.  He  could  always  sell  to  a 
bona  fide  purchaser  as  soon  as  he  knew  of  the  levy,  and  be  him- 
self the  witness  to  establish  the  absence  of  its  notoriety,  leaving 
the  officer  to  defend  himself  in  the  best  way  he  could. 
New  trial  granted. 

ExicimoN  BiNi>s  PEBS0NALT7,  rROH  WHAT  TiiUE.— See,  on  this  sabjeot, 
BiaU  ▼.  Guernsey,  5  Am.  Dec.  348;  Tabb  v.  Harris,  7  Id.  732;  Haggtrty  v. 
1ft26fr,  8  Id.  321;  Cressmi  v.  SUmt,  Id.  373;  BeaU  v.  Allen,  9  Id.  221;  Qrtm 
v.  Johnson,  11  Id.  763,  and  note;  Jones  v.  Jones,  18  Id.  327;  Palmer  v. 
CloTke^  21  Id.  340;  Hanson  v.  Barnes*  Lessee,  22  Id.  322;  CoJUngsworih  v. 
H(rm,  24  Id.  753;  MUlUm  v.  ROey,  25  Id.  149. 

That  Onk  PaBCHAsnro  Chattels  after  an  Execution  againBt  the 
vendor  has  been  delivered  to  the  sherifiT,  bat  before  it  is  actually  levied, 
vithont  notice  of  such  ezocation,  and  in  good  faith,  will  be  protected,  is  held, 
approving  the  dictum  in  the  principal  case,  in  Birdseye  v.  Bay,  4  Hill,  162, 
and  incidentally  in  Burkhardt  v.  San/ord,  7  How.  Pr.  337.  But  an  actual 
levy  defeats  the  title  of  a  subsequent  bona  fide  purchaser  for  value:  Fuller  v. 
AUtn,  7  Abb.  Pr.  15;  S.  C.  16  How.  Pr.  248;  Bond  v.  WilleU,  29  Id.  63;  S. 
a,  1  Keyes,  387. 

Lbayiko  Debtor  in  Possession  after  Levy  is  considered,  in  England, 
a  badge  of  fraud,  but  it  is  not  in  Pennsylvania,  especially  with  respect  to 
household  goods,  though  it  has  not  been  determined  how  loug  the  debtor  may 
retain  them:  Commonwealth  v.  Stremhack,  24  Am.  Dec.  351.  Levying  an 
execution,  and  taking  a  receiptor,  changes  the  possession  of  the  goods  in 
contemplation  of  law,  without  an  actual  removal:  Phillips  v.  Hall,  Id.  108. 
In  Bay  v.  Hareourt,  19  Wend.  497,  it  is  held,  affirming  the  doctrino  of  Butler 
V.  Maynardf  that  it  is  not  necessary  that  an  officer  levying  on  goods  should 
^  remove  them,  or  leave  an  assistant  in  possession,  but  that  they  may  be  left 
with  the  defendant,  at  the  risk  of  the  plaintiff  or  of  the  officer,  or  that 
security  for  its  delivery  may  be  taken.  So  in  Bond  v.  WiUett,  1  Eeyes,  381, 
where  it  ia  said:  *'So  long  ago  as  the  case  of  Butler  v.  Maynard,  11  Wend. 
MS^  it  has  been  held  that  leaving  the  property  in  possession  of  the  debtor 
for  a  reasonable  time,  and  without  an  improper  motive,  after  the  levy,  waa 
not  fraudulent,  but  the  rights  of  the  plaintiff  and  officer  remained  in  full 
vigor.    It  is  not  necessary  that  the  officer  should  measure  or  weigh  tha 
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goods,  or  ascertain  the  exact  qnaotity  of  each  hefore  the  levy  is  oomplete. 
That  he  can  do  afterward,  if  necessary,  before  the  sale.**  In  Sage  ▼.  Woodin, 
66  N.  Y.  584,  it  is  held,  citing  the  principal  case,  that  where,  by  nnreasona- 
ble  delay,  an  execution  becomes  dormant  as  to  other  creditors,  it  becomet 
dormant  also  as  to  bona  ^«  purchasers.  So  in  Conway  ▼.  Jett,  24  Am.  Dea 
690,  it  was  determined  tiiat  the  lien  of  an  execution  is  lost  by  nnreasonablfl 
delay.     See  also  other  decisions  in  this  series  cited  in  the  note  to  that  case. 

To  CoNSTTnTTE  A  Valed  Levt  the  goods  must  be  under  the  view  and 
within  the  power  of  the  sherifif;  and  a  proclamation  of  a  levy  upon  goods 
looked  up  and  not  within  his  view  is  no  levy:  Haggeriy  v.  WiUber^  8  Am. 
Dec.  321;  Beekman  v.  Lansing ^  20  Id.  707,  and  cases  cited  in  the  note  thereto. 
The  officer's  acts  must  be  open,  public,  and  unequivocal,  and  such  as  to  sab- 
ject  him  to  an  action  of  trespass  if  it  were  not  for  the  execution:  Bukman  ▼. 
Lanamg,  eupra.  A  secret  levy  on  goods  left  on  the  premises  in  the  debtor'a 
possession,  will  not  bar  the  landlord's  claim  for  rent  where  the  debtor  ia  hia 
tenant  for  nearly  a  year  afterwards:  Id.  As  to  what  constitutes  a  valid  levy, 
the  principal  case  is  cited  in  Camp  v.  Chamherlainf  6  Denio,  203,  and  Bank 
of  Lanainghurgh  v.  Crary,  1  Barb.  646.  In  Ray  v.  Hareourl,  19  Wend.  497» 
it  is  said  that  there  was  no  intimation  in  the  principal  case  that  an  executaon 
debtor  might  bo  waive  a  levy  as  to  constitute  it  in  law  an  actual  levy  aa 
against  creditors  and  purchasers,  but  the  contrary.  In  Bakery,  McDufie^  23 
Id.  291,  it  is  held,  citing  Butler  v.  ifaynard,  and  also  Bay  v.  Harcourt,  supra, 
that  a  levy  under  B,fi,  fa,  may  be  valid  as  against  the  defendant  without  the 
property  being  in  view  of  the  officer,  if  assented  to.  A  direction  by  the 
creditor  to  the  officer  to  keep  the  levy  a  seoret  from  the  debtor  was  decided, 
in  Price  v.  Shippe,  16  Barb.  585,  to  be  equivalent  to  a  direction  to  delay,  and 
to  render  the  execution  dormant  as  against  a  bonafde  purchaser;  and  referring 
to  the  principal  case,  the  court  said:  "The  case  of  Butler  v.  Maynard^  11 
Wend.  548,  relied  on  by  the  defendant,  is  not  analogous  to  the  present  one. 
In  that  case  the  instruction  to  the  officer  was  simply  not  to  make  his  bosi- 
ness  public;  no  direction  was  given  not  to  inform  the  debtor;  an  actual  levy 
was  made,  anil  two  days  thereafter  exclusive  possession  taken  in  pursnanw.  of 
it,  and  the  delay  of  two  days  was  fully  excused.  The  instruction  did  not 
prevent  the  officer  acquiring  absolute  dominion  over  the  property,  and  no  de- 
lay was  in  fact  produced  by  it.  It  is  probable  the  instructions  prevented  the 
levy  from  being  made  as  public  as  it  might  otherwise  have  been,  but  beyond 
that  it  does  not  appear  to  have  had  any  effect." 


PeopiiE  ex  BEL.  Smith  v,  Peok  and  Wobiendtke. 

[11  Wbhsblxh  604.] 

Appointment  of  Pebsons  to  Preside  at  an  EuEonoN  of  Tbubtebs  of  a 
Church,  who  are  not  elders  or  church -wardens,  ia  illegal,  under  3  Bav. 
Stat.  292,  unless  there  are  no  such  officers  present. 

Term  **  Elders  '*  in  this  Statute  does  not  Include  Prsachbbs  in  th» 
Baptist  church,  though  commonly  called  elders. 

Bboister  of  the  Members  is  not  the  only  Evidence  as  to  the  number  of 
qualified  electors  at  elections  under  this  statute,  but  parol  proof  ia  ad* 
nussible,  especially  where  it  does  not  appear  that  a  register  ia  in  exigt- 
ence. 
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OKBxmoAXB  OF  SUCH  AS  EuMTioir  SiONXD  AT  AST  Tdcb  afterwaidfl,  IB  ad- 

mifltible  evidenoe^  thoagh  another  oertificate  has  been  given. 
BxAnm  BEQumnro  thb  PKssiDnfo  OnncKBS  to  Cebhift  the  result  of  the 

election  immediately  is  directory. 
Omxbsion  to  givb  Noticx  of  8UCH  AK  ELEcnoN,  in  all  respects  as  reqnired 

by  staiate,  does  not  invalidate  the  election,  if  fairly  conducted,  and  if 

all  the  members  are  present. 

JxfOBMATios  in  the  nature  of  a  qiLO  warrarUo,  charging  the  de- 
fendants with  having  uenrped  the  office  of  trustees  of  the 
Betiiel  Baptist  Church.  It  appeared  at  the  trial  at  the  circuit 
that  the  defendants,  at  an  election  held  January  1, 1831,  and 
presided  OTor  bjr  Messrs.  Brown  and  Yerbryck,  two  deacons  or 
elders  of  the  church,  were  nominated  by  Mr.  Enapp  and  chosen 
without  dissent.  Another  poll  was  held  at  the  same  time  and 
place  and  presided  over  by  Messrs.  Hawley  and  Thompson,  at 
which  another  set  of  trustees  was  chosen.  The  facts  conceruing 
these  riyal  elections  sufficiently  appear  from  the  opinion.  It  ap- 
peared that  the  election  was  held  to  fill  two  vacancies  in  the 
board  of  trustees;  that  the  secretary  of  the  board  gave  Mr. 
Chace,  the  pastor,  notice  of  the  election  two  or  three  weeks 
beforehand,  but  did  not  state  the  names  of  the  trustees  whose 
term  had  expired;  and  that  the  election  was  afterwards  an- 
nounced once  from  the  pulpit.  The  defendants  had  received 
two  certificates  of  their  election,  one  made  out  immediately, 
and  one  about  six  months  afterwards.  One  of  them  was  offered 
in  evidence,  but  the  clerk  of  the  trustees  could  not  say  whether 
it  was  the  first  one  or  the  second.  It  was  received  against  the 
objection  of  the  relators.  The  judge  also  admitted  parol  proof 
sa  to  the  number  of  the  members  of  the  church,  against  the  ob- 
jection of  the  relators.  The  substance  of  the  judge's  instruc- 
tions as  to  the  validity  of  the  notice,  etc. ,  is  sufficiently  stated 
in  the  opinion,  together  with  some  additional  facts.  Verdict 
for  the  defendants,  and  a  motion  for  a  new  trial,  founded  on 
exceptions  to  the  rulings  of  the  circuit  judge. 

8.  Sherwood,  for  the  relators. 

R  B.  CutHng  and  S.  P.  Staples,  for  the  defendants. 

By  Court,  Savaoe,  O.  J.  The  plaintiffs  ask  for  a  new  trial 
on  several  grounds  involving  the  regularity  of  the  election  of 
the  defendants,  as  trustees  of  the  Bethel  Baptist  Ohurch,  in 
the  city  of  New  York. 

The  act  to  provide  for  the  incorporation  of  religious  societies, 
8  Bev.  Stat.  292,  directs  the  mode  of  proceeding  to  create  a 
eorporation,  and  to  continue  it.    By  the  third  section,  which 
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is  applicable  to  this  case,  it  is  the  duty  of  the  minister,  if  there 
be  one,  to  notify  publicly  the  congregation  of  the  time  and 
place  of  holding  an  election  for  the  choice  of  trustees.  The 
place  shall  be  the  church,  or  place  of  meeting  for  divine  worship; 
the  time  shall  be  fifteen  days  or  more  after  the  notice,  which  is 
to  be  given  for  two  successive  Sabbaths  preceding  the  day  of 
election.  On  the  day  of  the  election,  two  of  the  elders  or 
church  wardens  shall  be  chosen  to  preside  as  inspectors  of  the 
election;  if  there  are  no  such  officers,  then  two  of  the  members 
of  the  church,  to  be  nominated  by  a  majority  present,  shall  pre- 
side at  such  election;  and  the  presiding  officers  shall  immedi- 
ately thereafter  certify  the  names  of  the  persons  elected  as 
trustees;  which  certificate  is  directed  to  be  acknowledged  and 
recorded.  The  sixth  section  provides  for  the  continuation  of 
the  corporation.  It  directs  that  the  trustees  first  elected  shall 
be  divided  into  three  classes,  so  that  one  third  may  be  elected 
annually.  It  is  made  the  duty  of  the  trustees,  or  a  majority  of 
them,  at  least  one  month  before  the  expiration  of  office  of  any 
of  the  trustees  to  notify  the  same  to  the  minister,  or,  in  case  of 
his  death  or  absence,  to  other  officers  of  the  church,  specifying 
the  names  of  the  trustees  whose  terms  will  expire,  and  it  is 
made  the  duty  of  such  minister  or  other  officers,  in  manner 
aforesaid,  to  notify  the  members  of  the  church  of  such  vacan- 
cies, and  appoint  the  time  and  place  for  the  election  of  new 
trustees  to  fill  up  tbe  same,  which  election  is  to  be  held  at  least 
six  days  before  such  vacancies  shall  happen;  and  all  such  sub- 
sequent elections  are  directed  to  be  held  and  conducted  by  the 
same  persons,  and  in  the  manner  before  directed.  The  seventh 
section  declares  the  qualification  of  voters  at  such  elections, 
and  makes  it  tbe  duty  of  the  clerk  of  the  trustees  to  keep  a 
register  of  the  names  of  all  persons  who  desire  to  become 
stated  hearers,  with  the  time  when  their  request  was  made,  and 
to  attend  the  elections  for  the  purpose  of  testing  the  qualifica- 
tions of  electors. 

It  appears  by  the  case,  that  on  the  first  of  January,  1831,  an 
election  was  held  for  the  choice  of  two  trustees.  Two  clergy- 
men officiated  in  this  church,  and  both  attended  the  election; 
much  confusion  prevailed;  two  polls  were  held  in  the  church  at 
the  same  time,  and  two  sets  of  trustees  were  elected.  The  de- 
fendants received  a  certificate  of  their  election,  and  were  admitted 
as  members  of  the  board  of  trustees.  The  object  of  this  suit 
is  to  oust  them  from  their  seats. 

It  seems  that  for  some  time  previous  to  the  election  in  ques* 
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tion,  there  were  two  parties  in  the  church;  one  denominated 
the  Ohace  party,  consisting  of  those  adhering  to  Mr.  Chace,  the 
cleigyman  of  the  church;  and  the  other  opposed  to  him,  denom- 
inated the  Knapp  party,  Mr.   Knapp  taking  an  active  part 
against  Mr.  Chace;  that  Mr.  Chace  had  selected  the  morning  of 
the  day  of  election  as  a  suitable  time  to  make  an  address  to  the 
scholars  of  the  Sunday-school,  and  thus  had  assembled  a  large 
congregation  of  persons  of  all  ages  and  sexes,  except  that  por- 
tion of  the  congregation  opposed  to  himself,  and  who  had  wor- 
shiped separately  from  his  party,  but  were  members  of  the 
congregation,  and  had  a  right  to  participate  in  the  choice  of 
trustees.    It  seems,  too,  that  be  thought  proper  to  proceed  to 
the  choice  of  trustees,  without  dismissing   his  congregation. 
With  a  law  book  in  his  hand,  he  said  that  they  would  proceed 
according  to  law;  and  stating  that  he  had  read  the  law,  he  nom- 
inated two  persons  to  act,  one  as  moderator  and  the  other  ^a 
clerk,  and  putting  the  question,  declared  it  carried.     The  per- 
sons thus  nominated  placed  themselves  at  a  table,  and  were 
proceeding,  as  some  of  the  witnesses  state,  to  take  votes,  when 
Mr.  Knapp  and  others  objected,  alleging  that  they  were  im- 
proper persons  to  preside.  -  After  some  confusion,  Knapp  nom- 
inated two  of  the  elders  or  deacons  of  the  church  as  inspectors, 
and  put  the  question,  which  was  carried.     A  scaffle  then  en- 
sued for  the  table,  but  the  moderator  and  his  clerk  kept  it, 
though  Knapp's  party  obtained  the  balloting-box,  and  retired 
into  a  pew,  a  few  feet  distant;  when  both  polls  were  opened, 
and  two  sets  of  trustees  were  chosen.     It  seems,  also,  that  after 
the  moderator  and  clerk  were  chosen,  instead  of  proceeding 
directly  to  their  business,  they  read  certain  church  resolutions, 
which  had  been  passed  that  morning,  and  the  reading  of  which 
was  called  for  by  Mr.  Chace. 

It  is  impossible  to  read  this  case  withont  being  struck  with 
the  indiscretion  (to  say  the  least)  with  which  the  business  was 
conducted.  A  religious  exercise  upon  such  an  occasion  was 
without  precedent  in  that  church,  as  testified  to  by  one  of  the 
witnesses;  and  it  was  probably  known  that  a  portion  of  the  con- 
gregation were  not  in  the  church,  and  were  waiting  at  the  door 
for  the  conclusion  of  the  religious  exercises;  and  yet,  without 
any  dismissal  of  the  church,  or  suspension  of  business,  the  pas- 
tor, without  leaving  the  pulpit,  nominates  the  officers  to  preside 
at  the  election.  He  stated  that  he  was  about  to.  proceed  ac- 
cording to  law,  and  nominated  officers  in  contravention  of  the 
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Perhaps  the  cirouifc  judge  was  right  in  considering  the  officers 
nominated  bj  Mr.  Chace,  as  the  presiding  and  inspecting  offi- 
cers of  the  election,  whatever  might  be  the  names  given  to  them; 
bat  if  so,  why  were  not  the  persons  designated  in  the  statute 
selected?  Such  persons  were  present,  and  the  selection  and 
appointment  of  apy  others  was  improper  and  illegal.  There  is 
no  pretense  that  Mr.  Thompson  was  an  elder  of  the  church; 
nor  do  I  think  that  Mr.  Hawlej  was  an  elder,  within  the  mean- 
ing of  the  statute— he  was  a  preacher,  an  associate  minister 
with  Mr.  Ghace.  I  am  aware  that  the  clergymen  in  the  Baptist 
church  are  called  elders,  but  the  statute  did  not  mean  the 
clergy,  but  subordinate  officers  known  by  that  title;  the  clergy- 
man has  no  duty  assigned  him  in  conducting  the  election,  but 
simply  to  read  the  notice  for  two  successive  Sabbaths.  The 
legislature  evidently  did  not  intend  or  expect  any  active  inter- 
ference by  the  clergy;  and  this  case  calls  for  the  further  re- 
mark, that  the  impropriety  of  such  interference  was  never  more 
strongly  exemplified.  As  soon  as  the  moderator  and  clerk  were 
prepared  for  business,  instead  of  permitting  them  to  take  votee 
for  trustees,  Mr.  Chace  insisted  on  having  the  resolutions  above 
referred  to  read;  instead  of  acting  as  the  messenger  of  peace, 
he  was  the  first  to  throw  the  apple  of  discord;  ''then,''  says  Mr. 
Hawley,  ''the  disturbance  began."  But  it  is  not  my  business 
to  comment  upon  the  conduct  of  the  parties  concerned,  only  so 
far  as  it  affects  the  question  now  before  the  court. 

I  have  no  hesitation  in  saying  that  the  appointment  of  Messrs. 
Hawley  and  Thompson,  as  presiding  officers,  was  illegal,  unless 
there  had  been  no  elders  of  the  church  present;  their  nomina- 
tion was  objected  to,  and  was  altogether  improper.  The  nom- 
ination made  by  Mr.  Knapp  of  two  of  the  elders  of  the  church 
was  not  opposed,  but  was  carried;  Messrs.  Brown  and  Yerbryck 
were  therefore  the  only  persons  regularly  appointed  presiding 
officers;  theirs  was  the  only  poll  regularly  open  to  receive  votes, 
and  they  were  the  only  persons  present,  who  had  a  right  to 
certify  as  the  persons  chosen.  The  statute  is  too  clear  to  admit 
of  a  doubt.  If  there  are  elders  or  church  wardens  present, 
they,  and  they  alone,  must  be  appointed  to  preside;  if  there 
are  no  such  officers,  then  two  of  the  members  of  the  church 
may  be  chosen.  The  verdict  of  the  jury  was  right,  and  in  my 
opinion,  is  well  supported  by  the  testimony;  and  unless  there 
was  some  misdirection  of  the  judge,  the  verdict  can  not  be 
disturbed. 
I  will  therefore  consider  the  objections  to  the  decisions  and 
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chftrge  of  the  judge,  in  the  order  in  which  thej  are  presented  in 
the  plaintiffs  points: 

1.  He  admitted  parol  proof  of  the  number  of  the  electors. 
The  statute  makes  it  the  duty  of  the  clerk  of  the  trustees  to 
keep  a  register  of  the  names  of  the  stated  hearers  of  the  church, 
and  of  the  time  when  they  became  so.  The  object  is  to  test 
their  right  to  vote,  and  that  is  the  only  use  to  which  the  register 
is  required  to  be  put;  it  does  not  prevent  the  introduction  of 
parol  proof  as  to  the  number  of  the  members  of  the  church. 
Besides,  it  did  not  appear  that  any  such  register  was  in  exist- 
ence. 

2.  There  is  surely  no  weight  in  the  objection  to  the  cer- 
tificate of  the  inspectors;  two  had  been  made;  one  soon  after 
the  election,  the  other  some  months  afterwards;  they  were 
alike,  and  either  was  sufficient.  And  I  also  ^concur  in  the 
opinion  that  a  certificate  signed  at  any  time  after  the  election 
would  be  proper  evidence. 

The  statute  is  directory  to  the  presiding  officers  to  certify 
the  result  immediately;  but  should  they  refuse  or  neglect  to  do 
so,  the  church  is  not  to  be  without  officers:  the  votes  of  the 
members  can  not  thus  be  rendered  ineffectual. 

3.  The  judge  stated  to  the  jury  that  the  election  was  not 
necessarily  void  because  the  notice  given  by  the  trustees  to  the 
minister  was  less  than  one  month,  etc.,  and  did  not  contain 
the  names  of  the  trustees  whose  seats  became  vacant,  and  was 
not  announced  for  two  successive  Sabbaths,  provided  the  elec- 
tion was  fairly  conducted,  and  all  in  fact  had  notice;  but  if  the 
omissions  were  fraudulently  made,  or  the  election  had  thereby 
been  prejudiced,  then  the  omissions  should  invalidate  the  elec- 
tion. All  this  I  think  is  sound  doctrine.  In  The  People  v. 
Bunhel,  9  Johns.  158,  the  court  say,  we  must  give  the  statute 
a  reasonable  and  liberal  construction,  for  the  benefit  of  the 
churches:  See  also  6  Cow.  23.  The  object  of  the  notice  is, 
that  the  voters  may  be  fully  apprised  of  the  election,  and  may 
attend  and  exercise  their  rights.  There  is  no  pretense  in  this 
case  that  every  voter  was  not  present,  for  they  appear  to  have 
come  from  a  distance;  the  time  was  well  understood,  and  had 
been  the  same  for  many  years.  No  evil  resulted  from  the 
omission,  if  there  was  any;  no  fraud  was  imputed;  and  all 
parties  attended,  and  thereby  admitted  notice. 

New  trial  denied. 


Pbovisions  of  a  Statute  to  br  Dxemed  Dibectort  to  persona  acting  in 
HI  official  capacity,  and  not  mandatory,  when:  Sec  Pond  v.  Negus,  3  Am. 
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Dec.  131.  '  The  principal  case  is  referred  to  as  an  aathority  on  this  point  in 
Busaell  v.  Hubbard,  6  Barb.  656;  Juliafid  v.  Bathbone,  39  Id.  101;  Bam^^  ▼. 
Badger,  41  Id.  99;  People  v.  Cook,  14  Barb.  292;  8.  C,  8  K.  Y.  89;  People 
V.  Supervisors,  34  Id.  273;  Carpentier  v.  WilUt,  1  Keyes,  617;  Stevenmyn  ▼. 
ifoyor  e/c.  q/"  iV^fw  York,  1  Hun,  54;  S.  C,  3  N.  Y.  Sup.  Ct.  (T.  &  C.)  138; 
Tuohy  V.  C/icwe,  30  CaL  627. 

Irbeoulabitibs  as  to  Notice  of  an  Elbction  of  trustees  of  a  church,  or 
even  the  omission  of  such  notice,  do  not  invalidate  the  election:  Madison 
Avenue  Baptist  Church  v.  Baptist  Church,  1  Sweeny,  118,  citing  the  princi- 
pal case.  So,  of  elections  of  school  officers  by  inhabitants  of  a  district,  where 
the  meeting  has  been  duly  ordered:  MareharU  v.  Langworthy,  6  Hill,  648L 
In  McCufie  v.  Weller,  11  Gal.  49,  is  was  held,  however,  that  the  direction  of 
the  statute,  that  the  governor  should  issue  his  proclamation  for  an  election  to 
fill  a  vacancy  in  the  office  of  district  judge,  was  mandatory,  and  that  th« 
omission  to  do  so  invalidated  the  election.  Baldwin,  J.,  in  delivering  the 
opinion,  thus  refers  to  the  principal  case:  *'  In  People  ex  reL  Smith  v.  Peck, 
11  Wend.  605,  the  principle  declared  in  the  head-note  is,  that  an  election  ol 
trustees  of  a  church  is  good,  although  the  requirements  of  the  statute  in  re- 
spect to  the  notice  of  such  election  have  not  been  complied  with,  provided 
the  election  was  fairly  conducted,  and  there  is  no  complaint  of  want  of  no- 
tice. But  this  note  of  the  reporter  is  broader  than  the  decision  of  the  court, 
for  Judge  Savage  says:  'The  judge  stated  to  the  jury  that  the  election  waa 
not  necessarily  void  because  the  notice  given  by  the  trustees  to  the  minister 
was  less  than  one  month,  etc.,  and  did  not  contain  the  names  of  the  trustees 
whose  seats  became  vacant,  and  was  not  announced  for  two  successive  Sab- 
baths,' etc."  In  First  Baptist  Society  v.  Rapalee,  16  Wend.  606,  the  court 
refer  to  the  doctrine  laid  down  in  the  principal  case,  arguendo,  that  the  stat- 
ute relating  to  the  incorporation  of  religious  societies  is  to  receive  a  liberal 
construction  in  favor  of  such  societies,  and  say  that  this  does  not  mean  that 
the  court  is  to  "  legislate  in  fuvor  of  churches." 

The  Principal  Cask  is  Cited  also  in  Erickson  v.  Smith,  38  How.  Pr.  471, 
as  to  the  e£fect  of  a  certificate  given  by  an  officer  as  evidence.  It  is  referred 
to  also  in  People  v.  Albany  etc,  R.  R,  Co,,  Id.  246;  S.  C,  7  Abb.  N.  S.  283; 
55  Barb.  363,  as  an  authority  for  the  position  that  surprise  and  fraud  upon 
the  part  of  the  electors  at  an  election  of  officers  of  a  corporation  will  invali- 
date it;  and  in  HarU  v.  Ilarwy,  19  How.  Pr.  249;  S.  C,  10  Abb.  Pr.  325, 
and  32  Barb.  69,  to  the  point  that  the  list  or  register  provided  for  by  statute 
is  not  the  only  evidence  as  to  who  are  qualified  electors  at  an  election  of 
trustees  of  a  religious  corporation,  when  the  validity  of  such  election  is  drawn 
in  question. 


Graby  v.  Sprague  and  Craw. 

[.a  WE2n>XLL,41.] 
DlCLABATIONS  OF  PaBTIES  WHILE  EnOAOED  IN  A  CSOMBIKATION   to  prOCUe  ft 

fraudulent  sale  of  a  debtor's  goods  are  admissible  as  part  of  the  res  gesta 
to  prove  such  combination,  in  an  action  by  a  defrauded  creditor  who  had 
a  bill  of  sale  of  the  goods,  against  a  purchaser  at  such  sale. 
Pabtt  Calling  a  Witness  Interested  against  Him  is  Estopped  from  ob- 
jecting to  his  competency  and  credibility,  only  so  far  as  that  trial  is  oon- 
cerncd. 
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TttincoNT   cfw  AK  Intebested  Witnbss»  since  Dxcxasxd,   can  kot  bs 

PitOTED,  in  A  second  trial,  by  the  party  in  whose  favor  he  waa  interested, 

against  the  objection  of  the  other  party,  though  he  was  the  latter^s  wit* 

ness  on  the  first  trial. 
Adwssion  of  Ingompetext  Testimont  is  kg  Gboukd  for  a  New  Tbial 

when  the  same  facts  were  sufficiently  proved  by  competent  testimony. 
Tbaudclbnt  Execution  Sale  Pbocubed  bt  a  Combination  between  the 

debtor  and  others  to  defeat  the  claim  of  a  lien  creditor,  is  void  as  to  him, 

where  the  purchaser  has  notice  of  his  claim. 
Seecution  Sale  of  Property  fob  a  Gbosslt  Inadequate  Price  is  a  strong 

circumstance  to  show  fraud. 

Tboveb  for  certain  goods.     The  plaintifr  claimed  the  property 
in  qaestion  under  a  bill  of  Bale  from  John  L.  and  Lewis  Shearer, 
executed  August  12, 1826,  to  secure  a  certain  indebtedness.     An 
execution  against  the  Shearers  in  faTor  of  the  bank  of  Troy  had 
been  delivered  to  the  sheriff  before  the  bill  of  sale  was  executed. 
The  plaintiff  paid  a  small  sum  on  this  execution,  and  in  March, 
1827,  after  the  property  had  been  advertised  for  sale,  procured 
a  postponement  by  promising  to  pay  off  the  execution  as  soon 
as  he  could  obtain  an  assignment  of  the  judgment.     A  combina- 
tion appeared  from  the  evidence  to  have  been  entered  into  about 
that  time  between  John  L.   Shearer,  Hosea  Adams,  and  one 
McCrregory,  to  defeat  the  plaintiff's  claim,  for  the  purpose  of 
procuring  payment  of  a  judgment  for  one  hundred  and  thirty- 
one  dollars  and  fifty-two  cents,  recovered  by  the  Washington 
and  Warren  Bank  against  Adams  and  McGregory,  as  indorsers 
for  John  L.  Shearer.     To  carry  out  this  scheme,  McGregory 
purchased  the  property  in  question  for  one  hundred  and  eighteen 
dollars  and  forty-one  cents,  on  the  execution  sale  in  favor  of 
the  Bank  of  Troy,  which  sale  was  made  April  7,  1827.     The 
money  for  the  purchase  was  obtained  from  Adams'  son,  in 
whose  favor  McGregory  confessed  a  judgment  June  18,  1827. 
This  judgment,  as  well  as  that  in  favor  of  the  Washington  and 
Warren  Bank,  was  assigned,  at  McGregory's  request,  to  Sprague, 
one  of  the  defendants.     Executions  were  issued  forthwith  on 
both  judgments,  with  McGregory's  consent,  and  were  levied  on 
the  property  now  in  question,  which  still    remained  in   the 
Shearers'  possession,  and  the  property,  the  value  of  which  was 
about  seven  hundred  and  seventy-one  dollars  and  fifty  cents,  was 
sold  on  the  executions  June  30,  1827,  McGregory  urging  on  the 
sale.     In  addition  to  other  evidence  to  prove  the  combination, 
the  judge  admitted  evidence  of  certain  declarations  made  by  Mc- 
Gregory and  John  L.  Shearer,  against  the  objection  of  the  de- 
fendants.    John  L.   Shearer  was  called  as  a  witness  by  the 
defendants  on  a  former  trial  of  this  cause,  and  having  since 
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deceMsed,  the  plaintiff  was  pennitted  to  prove  his  testimony  at 
such  former  trial,  to  show  the  combination  referred  to,  though 
the  defendants  objected,  and  offered  to  prove  that  at  the  time  of 
testifying,  Shearer  was  interested  in  favor  of  the  plaintiff. 
Other  facts  are  stated  in  the  opinion.  The  judge  instructed  the 
jury,  that  although  the  lien  of  the  execnUon  in  favor  of  the 
Bank  of  Troy  was  prior  to  the  plaintiffs  claim,  the  latter  could 
not  be,  by  a  hurried  and  fraudulent  sale,. deprived  of  his  right 
to  pay  off  that  lien,  and  that  if  there  was  such  fraud,  the  jury 
should  find  for  the  plaintiff.  Verdict  for  the  plaintiff,  which 
the  defendants  moved  to  set  aside,  and  for  a  new  trial,  on  ex- 
ceptions to  the  judge's  rulings. 

0.  F,  IngalU^  for  the  defendants. 

S.  Stevens^  lot  the  plaintiff. 

By  Oourt,  ^elson,  J.  The  admissions  of  MoGregory  and 
Shearer,  as  proved  on  the  trial,  were  clearly  competent  evi- 
dence as  part  of  the  res  ge«taB  constituting  one  of  the  principal 
points  litigated  between  the  parties.  The  property  taken  and 
sold  upon  the  execution  against  McGregory  and  Adams  was 
not  found  in  the  possession  of  either  of  them,  but  of  the 
Shearers;  and  it  became  necessary,  therefore,  for  the  defendants 
to  prove  title  to  the  property  in  themselves,  or  in  one  of  them. 
To  show  property  in  McGregory,  a  sale,  under  the  Troy  Bank 
execution,  at  which  McGregory  was  the  purchaser,  was  at* 
tempted,  and  must  be  sustained  or  the  defendants  must  fail. 
What  was  necessary  to  be  proved  by  one  party,  might  be  dis- 
proved by  the  other.  McGregory  and  John  L.  Shearer  were 
the  principal  actors  in  the  transaction  relative  to  the  Troy  Bank 
execution,  as  is  abundantly  proved  by  Lewis  Shearer.  Their 
acts,  and  of  course  their  declarations  at  the  time  while  en- 
gaged in  bringing  about  a  sale  and  accomplishing  the  avowed 
object  of  it,  were  undeniably  competent  and  pertinent.  It  is 
conceded  their  acts  were  so,  and  that  their  declarations,  to  the 
extent  claimed  and  proved,  were  admissible,  stands  upon  as 
clear  and  well* settled  a  principle  of  evidence.  They  were  a 
constituent  part  of,  and  gave  character  to  the  transaction  or 
sale:  1  Phil.  Ev.  202;  1  Stark.  39,  47. 

If  the  testimony  of  John  L.  Shearer,  on  the  former  trial,  had 
been  used  by  the  plaintiff,  and  the  objection  to  its  competency 
on  the  score  of  the  interest  of  the  witness  had  been  made  by 
the  defendants,  now  for  the  first  time  there  would  be  some 
plausibility,  if  not  in  force,  in  the  argument,  that  had  it  been 
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made  before,  the  witness  might  have  been  released;  now  it  is 
too  late.    Even  under  this  view  of  the  question,  I  will  not  say 
it  would  be  decisive;  for  the  evidence  of  the  former  testimony 
is  admitted  only  from  necessity,  and  is  justly  liable  to  many 
exceptions;  and  it  seems  even  still  to  be  questioned  by  high 
authority  if  it  be  admissible  at  all  in  a  criminal  case:  2  Hawk. 
606,  sec.  12;  Peak.  Ev.  60,  though  I  think  it  would.    Eminent 
judges  have  cast  a  doubt  over  the  soundness  of  the  rule,  and 
Lord  Eenyon  confined  its  operation  to  an  almost  impracticable 
strictness,  evidently  from  the  danger  of  its  great  facility  to 
abuse:  1  Phil.  Ev.  199,  200,  Gould's  ed.;  2  Johns.  21,  per 
Livingston,  J.;  14  Mass.  234;  6  Oow.  162.    It  will  not  be  al- 
lowed, unless  the  witness  be  dead,  and  his  death  affirmatively 
shown.    Even  diligent  inquiry,  without  being  able  to  find  the 
witness,  is  not  sufficient,  though  it  is  obvious  there  can  scarcely 
be  a  shade  of  difference  between  the  two  cases  (death  and 
absence),  either  in  principle  or  hardship.    I  mention  these  cir- 
cumstances to  show  the  great  strictness  with  which  the  rule  is 
guarded  by  the  courts.    But  the  argument  against  permitting 
proof  of  the  interest  of  the  witness,  where  the  same  party  who 
introduced  him  on  the  former  trial  offers  his  testimony,  after 
his  decease,  in  the  same  cause,  does  not  apply  to  this  case. 
This  is  the  first  time  the  plaintiff  has  sought  to  use  the  testi- 
mony of  this  witness;  and  I  am  unable  to  discover  any  rea- 
son why  his  adversaries  shall  not  be  permitted  to  take  every 
legal  exception  to  it  that  they  might  have  taken  had  he  been 
living  and  before  the  court.    It  can  not  be  said  that  the  plaintiff 
would  have  improved^  him  on  the  former  trial,  if  the  defendants 
had  not;  and  then,  if  objected  to,  be  could  have  been  released; 
for  we  can  not  now  take  his  assertion,  when  it  is  his  interest  to 
make  it,  and  we  are  not  at  liberty,  in  the  absence  of 'proof,  to 
presume  that  the  plaintiff  would  have  called  the  witness;  and 
more  especially,  we  can  not  presume  that  he  would  have  submit- 
ted to  the  sacrifice  of  making  him  a  competent  witness  by  release. 
The  case  assumes  that  he  was  interested  in  the  event  of  the  suit. 
The  admission  of  the  testimony  at  the  circuit  was  put  on  the 
ground  that  the  defendants,  by  introducing  the  witness  on  the 
former  trial,  had  declared  his  competency  and  credibility,  and 
thereby  precluded  themselves  from  questioning  either.     This 
was  undoubtedly  true,  so  far  as  that  trial  was  concerned:   1 
Phil.  Ev.  213;  but  no  farther.     Independently  of  that  trial, 
Shearer  was  not  the  witness  of  the  defendants,  unless  they 

1.  The  word  ''offend  "  or  **  Intiodiiced''  was  probably  intended  to  be  need  here.  Instead 
•f  "Improved." 
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again  chose  to  make  him  such.  Had  he  been  living  and  beeu 
introduced  by  the  plaintiff  on  the  second  trial,  it  could  not  for 
a  moment  be  contended  that  the  defendants  were  not  at  liberty 
to  take  any  exceptions  to  his  testimony;  and  yet  the  argument 
would  seem  to  be  pushed  to  this  extent.  I  am  aware  a  distinc* 
tion  is  taken  between  a  living  witness  and  the  testimony  of  one 
deceased;  but  I  have  already  endeavored  to  give  the  answer  to 
it  in  this  particular  case.  The  position  of  a  cause  at  the  circuit 
sometimes  makes  it  expedient,  in  a  choice  of  evils,  for  a  party 
to  risk  the  testimony  of  a  witness  interested  against  him,  and 
as  to  that  trial  he  must  abide  the  consequences;  but  if  the  ex-> 
periment  has  proved  that  the  choice  was  an  unwise  one,  it 
would  be  a  hard  measure  of  justice  to  say  the  witness  should 
ever  after  be  not  only  a  competent,  but  a  credible  witness  ia 
the  cause  for  his  adversary,  whether  dead  or  alive.  The  de- 
cease of  Shearer  may  be  a  misfortune  to  the  plaintiff,  but  that 
is  no  reason  for  throwing  that  misfortune  on  the  defendants; 
nor  is  the  fact  that  the  plaintiff  has  once  had  the  benefit  of  the 
testimony  of  an  interested  witness,  a  reason  why  it  should  be 
repeated.  There  is  no  force  in  the  position  that  a  party  who 
has  used  a  witness  interested  against  him  should  afterwards,  on 
a  second  trial,  be  estopped  from  excepting  to  him,  on  the 
ground  that  he  is  practicing  a  fraud  upon  the  court.  The  rule 
of  evidence  here  alluded  to  has  no  application  to  the  case:  1 
Phil.  Ev.  213.  It  would  be  somewhat  difficult  to  make  fraud 
out  of  the  act  of  a  party  in  calling  a  witness  on  a  trial  interested 
against  him. 

The  judge  erred  in  admitting  the  testimony  of  J.  L.  Shearer; 
but,  notwithstanding,  I  am  of  opinion  there  ought  not  to  be  a  new 
trial,  and  that  the  jury  were  bound  to  render  their  verdict  for 
the  plaintiff  independently  of  that  testimony,  on  the  ground 
that  the  first  sale  was  fraudulent  and  void.  The  evidence  of 
Lewis  Shearer,  Noble,  and  Maxwell  proved  every  fact  con- 
tained in  the  statement  of  John  L.  Shearer,  and  much  more 
fully  and  explicitly  than  was  testified  to  by  him,  according  to 
the  account  given  of  bis  testimony.  The  manner  of  selling  the 
property,  and  the  circumstances  under  which  it  was  sold  by 
the  deputy  sheriff,  were  highly  exceptionable;  and  if  supported, 
would  result  in  an  enormous  sacrifice.  Property  to  the  amount 
of  near  eight  huudred  dollars  was  sold  for  one  hundred  and 
eighteen  dollars — a  strong  circumstance  that  all  was  not  fair» 
especially  when  there  is  no  satisfactory  evidence  that  the 
plaintiffs  in  the  execution  were  pressing,  and  the  plaintiff  in 
this  cause  besides  had  passed  his  word  that  it  should  be  paid. 
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Laying  entirely  ont  of  ^iew  the  testimony  of  John  L.  Shearer, 
it  la  impossible,  upon  the  whole  case,  to  doubt  that  here  was  a 
deliberate  and  fraudulent  combination  between  the  parties  to 
Uie  first  sale  to  defraud  the  plaintiff  in  this  cause;  and  it  would 
be  discreditable  to  the  administration  of  justice,  to  give  counte- 
nance to  such  a  perversion  of  the  judgment  and  process  of  the 
court. 

The  defendants  are  not  entitled  to  any  peculiar  protection  or 
favor,  as  they  can  not  be  deemed  bona  fide  purchasers.  They 
were  fully  advised  of  the  claims  of  the  plaintiff,  and  were 
obliged  to  indemnify  the  sheriff  before  he  would  hazard  a  sale. 
Under  the  circumstances  of  the  case,  in  contemplation  of  law, 
they  stand  in  no  better  situation  than  McGregory,  being  charge- 
able with  notice  of  his  fraud,  and  having  chosen  to  take  the 
risk  of  it. 

The  following  are  authorities  for  denying  a  new  trial,  not- 
withstanding the  error  of  the  judge.  To  induce  the  granting 
of  a  new  trial,  there  should  be  strong  probable  grounds  to  be- 
lieve that  the  merits  have  not  been  fully  and  fairly  tried,  and 
that  injustice  has  been  done:  3  Johns.  532,  533;  2  Cai.  90;  6 
Johns.  138;  8  Wend.  672;  2  T.  B.  4;  1  Bos.  &  Pul.  339;  1 
Taunt.  12.     No  such  grounds  exist  in  this  case. 

New  trial  denied.  

Dbclabatiohs  of  Pabties  to  a  CoMBnrATioN  to  def rand  creditors,  ad- 
mianbility  of:  See  Rextenbaek  v.  JReUenbachf  18  Am.  Dec.  638.  The  principal 
caae  is  recognized  as  an  antfaority  for  the  admissibility  of  the  declarations  as 
well  as  the  acts  of  parties  to  a  combination  for  a  fraudulent  purpose,  as  evi- 
dence of  such  purpose,  in  Shoemctker  v.  Benedict,  11  N.  T.  195;  Cuyler  v. 
McCartney,  40  Id.  245,  per  Daniels,  J.,  dissenting;  BuUig  v.  Montgomery,  3 
Lans.  260.  In  the  case  last  cited,  however,  the  court  of  appeals  held  that 
the  role  laid  down  in  Crary  v.  Sprague  on  this  point  was  not  applicable,  be- 
cause there  the  declarations  were  not  contemporaneous  with  tho  alleged 
frmadnlent  acts:  BulUs  v.  Montgomery,  50  K.  Y.  358.  In  Osbom  v.  Bobbins, 
37  Barb.  483,  it  was  said  that  the  declarations  in  the  principal  case  were  ad- 
mitted because  they  "related  and  gave  character  to  the  possession  of  the 
property  in  dispute,  and  were  strictly  conconutaot  with,  and  *  were  calculated 
to  unfold  the  nature  and  quality '  of  tho  principal  part,  to  wit,  the  possession 
which  they  were  intended  to  explain."  In  that  case  the  doctrine  of  Crary  v. 
Spra(fue  was  relied  on  as  authorizing  the  admission  of  certain  declarations 
made  between  the  original  payees  and  one  of  the  makers  of  a  note  re- 
specting the  giving  of  such  note,  in  an  action  brought  by  a  subsequent 
holder;  but  the  court  held  the  doctrine  inapplicable  because  the  declarations 
w«re  made  after  the  transaction  was  finished,  and  after  the  parties  had  left 
the  office  where  the  note  was  given,  and  were  therefore  not  part  of  the 
retyesOs. 

Pastt  OALLnro  a  Witness  Interested  Adyersely  to  Him,  for  examini^ 
tion  on  a  particular  point,  admits  his  credibility,  and  the  other  party  may 
examine  him  generally:  Varici  v.  Jackson,  19  Am.  Dec.  571,  and  note. 


116  Crary  v.  Spragub.  [New  Tork, 

Testdcony  op  Absent  or  Deceased  Wttitess  at  Former  Trial,  when 
may  be  proved:  See  Mctgill  v.  Kai{fnian,  8  Am.  Dec.  713,  and  note;  Dray- 
Ion  V.  Wdh,  9  Id.  718.  In  People  v.  Newman^  6  Hill,  296,  the  principal  caae 
is  cited  to  the  point  that  nothing  but  the  death  of  a  witness  can  let  in  proof 
of  his  testimony  as  given  on  a  former  trial.  In  United  States  v.  Macomb,  5 
McLean,  289,  it  is  cited  to  the  point  that  proof  of  the  testimony  of  a  deceased 
witness,  given  on  a  previous  trial,  is  admissible  even  in  a  criminal  case. 

Admission  of  Incompetent  Evidence  is  held,  in  Stale  v.  Alhn^  9  Am. 
Dec.  616,  to  be  ground  for  reversal,  though  there  was  other  legal  evidenoe 
to  justify  the  verdict,  because  it  can  not  bo  known  on  which  the  jury  re- 
lied. In  Hanly  v.  BlacJtford,  25  Id.  114,  it  is  held  that  a  decree  will  not 
be  reversed  for  the  improper  admission  of  a  deposition,  if  there  was  other 
proof  to  support  it.  In  Weeks  v.  Lowerre,  8  Barb.  534,  it  was  held  that 
the  admission  of  illegal  testimony,  which  might  have  had  weight  with  the 
jury  on  a  material  point,  was  a  ground  of  reversal  on  a  bill  of  exceptions,  and 
that  the  court  had  no  discretion  to  refuse  a  new  trial,  because  there  was  other 
evidence  to  support  the  verdict;  and  Mitchell,  J.,  said:  "A  different  rule 
may  prevail  in  a  case  made,  which  is  addressed  more  to  the  discretion  of  the 
court,  than  a  bill  of  exceptions.  Such  are  all  the  cases  quoted  in  Crary  v. 
Sprague,  12  Wend.  47.  That  case,  it  is  true,  was  on  a  bill  of  exceptions;  bat 
the  judge  apparently  overlooked  that  fact,  for  he  speaks  of  it  as  an  applica- 
tion for  a  new  trial,  pp.  46,  47.  On  another  ground  also  his  decision  may  be 
correct,  viz. ;  that  from  other  issues  clearly  proved,  the  matter  improperly 
proved  became  immaterial."  But  in  a  number  of  cases  it  has  been  held,  cit- 
ing the  decision  in  Crary  v.  Sprague,  that  a  judgment  will  not  be  reversed  on 
the  ground  of  the  admission  or  rejection  of  improper  or  illegal  testimony, 
where  the  court  can  clearly  see  that  there  is  sufficient  competent  evidence  to 
•upport  the  judgment,  and  that  no  injustice  has  been  done  by  the  crroneooa 
ruling:  Bort  v.  Smith,  5  Barb.  286;  Page  v.  Ellsworth,  44  Id.  640;  Retumd 
V.  Peek,  2  Hilt.  144;  Taylor  v.  Church,  1  E.  D.  Smith,  285;  Forrest  v.  For- 
rest, 3  Abb.  Pr.  158;  Milliner  v.  Lucas,  3  Hun,  498;  S.  C,  6  N.  Y.  Sup.  Ct. 
(T.  &  0.)  579;  Hovsell  v.  Van  Siclen,  6  Hun,  121.  So  even  on  a  bill  of 
Azoeptions:  Wells  v.  Cone,  55  Barb.  589.  But  especially  where  the  whole 
case  is  before  the  appellate  court:  Trimmer  v.  Trimmer,  13  Hun,  183. 

In  Clark  v.  Brooks,  2  Abb.  Pr.,  N.  S.  388;  S.  C,  2  Daly,  163,  the  principal 
case  is  cited  on  the  same  point,  but  it  is  said  that  the  New  York  decisiona 
respecting  it  are  by  no  means  harmonious.  In  Buck  v.  Waterhury,  13  Barb. 
118,  and  Norman  v.  Maneiette,  1  Sawy.  488,  Crary  v.  Sprague,  is  relied  on 
as  an  authority  for  the  general  rule  that  a  new  trial  will  not  be  granted  be- 
cause of  an  erroneooB  ruling,  when  the  court  can  see  that  no  injustice  has 
been  done,  and  that  no  just  end  will  be  subserved  by  a  re-trial. 

Fbaudulent  Execution  Sale  conveys  no  title  as  against  creditors.  Sea 
Farr  v.  Sims,  24  Am.  Dec.  396,  and  note;  see,  also,  OUbert  v.  Hoffman,  28  Id. 
103,  and  note.  In  Speer  v.  Skinner,  35  111.  298,  the  principal  case  seems  to  hav« 
been  referred  to  by  counsel  as  an  authority  for  holding  a  certain  execution 
sale  fraudulent,  as  against  a  particular  creditor;  but  the  court  distinguished 
the  two  cases,  saying,  that  while  in  the  principal  case  the  sale  was  concerted 
and  made  with  the  avowed  object  of  defeating  the  interest  of  the  third  per- 
con,  it  was  not  so  in  the  case  before  the  court,  there  being  no  evidence  of  a 
combination,  the  sale  having  been  conducted  under  the  direction  of  the  party 
entitled  to  the  proceeds,  and  the  interest  of  the  party  alleged  to  have  been 
defrauded  having  been  regarded. 
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Sayles  t;.  Smith. 

ADMzasiOH  ov  Anothb&'s  Title  to  Land,  with  an  Agseehbnt  to  Puiu 
CHASS  from  him,  estops  a  party  and  his  assignee  from  setting  np  a  prior 
title  in  himself,  whero  there  has  been  no  mistake  or  imposition. 

FOBSCLOSURS  Saub  ON  SUNDAY  IS  NOT  A  JUDICIAL  Pboceeding,  and  there- 
fore is  not  void,  unless  prohibited  by  statute. 

Stxn  though  buch  a  Salx  would  bb  Void,  thb  Noticb  of  it  would  not 
neoesaarily  be  void,  and  the  creditor  may  postpone  the  sale. 

BnoTMKRT.  The  plaintiff,  at  the  trial  at  the  circuit,  prodaced 
a  BherifTs  deed  to  himself  for  the  premises,  dated  June  30, 1830» 
made  upon  an  execution  sale  on  a  judgment  in  his  favor  against 
one  Mattison,  docketed  October  14,  1819,  and  a  conyejance 
from  Mattison  to  Bradley,  dated  June  2,  1820,  and  proved  that 
the  defendant  was  in  possession,  claiming  as  assignee  of  Shel- 
don Smith,  and  that  the  latter  had  admitted  Bradley  to  be  the 
owner,  and  had  agreed  to  purchase  from  him  when  he  got  bis 
deed  from  Mattison.  The  defendant  gave  in  evidence  a  deed 
from  Mattison  to  Sheldon  Smith,  dated  February  14, 1814,  which 
was  received  against  the  plaintifiTs  objection.  The  plaintiff 
then  proved  a  mortgage  from  Sheldon  Smith  to  Mattison,  and 
a  statute  foreclosure  and  sale  of  the  premises  under  such  mort- 
gage, upon  which  a  deed  was  executed  to  the  purchaser  Feb- 
ruary 21 ,  1820,  and  a  conveyance  to  Mattison  by  the  purchaser 
on  the  same  day.  The  notice  of  foreclosure  stated  that  the 
sale  would  take  place  on  February  20,  which  was  Sunday, 
which  fact  was  discovered  on  February  14,  and  on  that  day  a 
postponement  to  February  21  was  published.  The  plaintiff, 
being  nonsuited  on  the  defendant's  motion,  now  moved  to  set 
aside  the  nonsuit. 

«7.  A,  Spencer,  for  the  plaintiff. 

D,  Cody,  for  the  defendant. 

By  Court,  Savaqe,  C.  J.  There  are  two  points  in  this  case 
made  by  the  plaintiff:  1.  That  as  both  parties  claimed  title  from 
Mattison,  the  defendant,  through  Bradley,  whose  tenant  he 
was,  and  with  whom  he  entered  into  a  contract  to  purchase,  at 
the  time  when  Bradley  took  a  deed  from  Mattison,  the  defend-* 
ant  was  estopped  from  denying  that  the  title  was  in  Mattison 
when  he  conveyed  to  Bradley.  2.  That  the  foreclosure  of  Shel- 
don Smith's  mortgage  was  regular,  and  revested  the  title  in 
Mattison. 
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1.  The  defendant  stands  in  no  better  situation  than  Sheldon 
Smith;  and  he  could  not  deny  the  title  of  Bradley,  who  pur- 
chased of  Mattison  on  June  2, 1820.  At  that  time  he  admitted 
the  title  in  Bradley,  as  derived  from  Mattison;  yet  he  now  pre- 
tends that  at  that  very  time,  and  for  six  years  before,  he  was 
and  had  been  the  owner  himself.  If  he  had  then  the  title,  it 
was  his  duty  to  have  asserted  it,  instead  of  admitting  it  in  Mat- 
tison; he  was  estopped  from  setting  up  his  own  title  afterwards. 
This  is  not  like  the  case  of  Jackson  v.  Spear,  7  Wend.  401. 
There  is  no  pretense  of  mistake  or  imposition  in  this  case.  In 
that  case  the  defendant,  when  he  made  the  admission  of  the 
plaintifiTs  title,  made  no  claim  himself  to  the  lot;  but  there 
were  conflicting  claimants,  and  after  agreeing  to  purchase  of  the 
plaintiff,  he  became  satisfied  that  the  other  claimant  had  the 
better  title,  and  purchased  of  him.  This  case  is  not  at  all  like 
that;  the  title  now  set  up  is  much  older  than  the  conveyance 
from  Mattison  to  Bradley;  Sheldon  Smith  did  not  pretend 
ignorance  of  it  when  the  admission  was  made,  and  there  is  no 
pretense  that  any  imposition  was  practiced. 

But  if  the  defendant  was  at  liberty  to  impeach  the  title  which 
he  had  admitted,  with  a  full  knowledge  of  all  his  rights,  still  I 
think  he  must  fail,  as  he  can  not  avail  himself  of  any  defect  in 
the  notice  of  sale.  The  day  appointed  in  the  notice  first  pub- 
lished was  Sunday.  It  is  asserted  that  a  sale  on  that  day  would 
be  void,  and  therefore  it  is  argued  the  notice  was  void.  I  can 
not  admit  the  assertion  or  the  consequence.  All  acts  and  trans- 
actions are  lawful,  done  on  the  Sabbath,  unless  prohibited,  either 
by  the  common  law  or  by  statute.  All  judicial  proceedings  are 
prohibited  on  Sunday  by  the  common  law.  The  act  of  1813, 
for  the  suppression  of  immorality,  which  was  in  force  when  the 
foreclosure  took  place,  prohibits  traveling,  servile  labor,  and 
working,  amusements  of  various  kinds,  and  the  exposure  for 
sale  of  any  wares,  merchandise,  goods,  or  chattels,  with  cer- 
tain exceptions  of  small  meat,  milk,  and  fish,  before  nine 
o'clock  in  the  morning.  In  so  far  as  the  transaction  of  busi- 
ness on  the  Sabbath  is  in  itself  immoral,  the  permitted  sales 
and  purchases  are  just  as  immoral  as  those  which  are  pro- 
hibited. Business  transactions,  therefore,  which  are  void  on 
Sunday,  are  void  not  because  they  are  immoral  per  se,  but  be- 
cause they  are  prohibited  by  law.  If  the  sale  of  real  estate  was 
prohibited  on  Sunday,  it  would  be  unlawful  to  sell,  according 
to  the  notice  given  in  the  case  before  us.  The  proceeding  to 
effect  a  statute  foreclosure  of  a  mortgage  is  certainly  not  a  judi* 
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cial  proceeding.  It  is  not  prohibited  by  the  statute  of  1813, 
nor  bj  any  other  that  I  am  aware  of;  and  if  the  act  is  not  pro* 
.hibited,  it  is  lawful,  however  improper  it  may  be  as  a  violation 
of  decorum  and  religious  duty. 

Again;  even  if  the  sale  on  Sunday  would  be  void,  it  does  not 
necessarily  follow  that  the  notice  would  be  void.  It  is  not  neo- 
essary  that  the  sale  should  take  place  on  the  day  mentioned  in 
the  notice;  the  party  instituting  the  proceedings  has  a  right  to 
postpone  the  sale;  he  is  expressly  authorized  so  to  do  by  the 
revised  statutes,  and  it  was  so  held  under  the  former  act,  in  which 
there  was  no  express  provision  to  that  effect:  Jackson  v.  Clark, 
7  Johns.  225;  where  it  is  also  said  that  the  six  months'  notice  is 
not  solely  for  the  purpose  of  giving  notoriety  as  to  the  time  and 
place  of  sale,  but  to  enable  the  mortgagor  to  raise  the  money. 
It  had  been  contended  by  counsel  in  that  case  that  if  there 
could  be  any  postponement,  it  must  be  for  six  months;  but  the 
court  did  not  assent  to  it,  and  gave  the  answer  to  the  argument 
as  above  stated. 

On  both  grounds  I  am  of  opinion  that  a  new  trial  should  be 
granted. 

Pkbson  Entsrino  UNDEa  Anothxr's  Tttle  is  Estopped  to  deny  that  title, 
as  where  one  enters  under  a  contract  of  purchase:  Ilarle  v.  McCoy,  23  Am. 
Dea  407;  MUUon  v.  RiUy,  25  Id.  149.  But  one  entering  under  such  a  con- 
Inct  is  not  estopped,  in  an  action  brought  by  a  purchaser  under  an  ezecutioii 
agaioat  the  vendor,  from  showing  that  the  vendor's  title  was  merely  equitable, 
and  not  subject  to  sale  on  execution:  Million  v.  Riley,  supra.  No  estoppel 
arises  from  one's  silence  or  admission  concerning  the  title  to  land,  or  con- 
eeming  a  disputed  boundary,  where  he  is  in  ignorance  or  under  a  mistake  as 
to  his  own  title:  Morrison  v.  CaldwtU,  17  Id.  S4;  Stuart  v.  Luddington,  10 
Id.  550.  In  Kenada  v.  Gardner,  3  Barb.  592,  the  foregoing  decision  is  recog- 
oiaed  as  an  authority  for  the  doctrine  that  one  entering  under  another's  title, 
either  as  tenant  or  under  a  contract  of  purchase,  can  not  dispute  that  title 
while  in  possession.  It  is  cited  on  the  same  point  in  Beardske  v.  Beardslee^ 
5  Id.  329.  But  in  Swich  v.  Sears,  1  Hill,  19,  it  was  held  that  where  it  ap- 
peared that  the  plaintiff  stood  by  and  not  only  saw  the  defendant  purchase 
from  others,  but  encoura^;i;ed  him  to  do  so,  he  was  not  estopped  from  asserting 
in  a  court  of  law  a  title  then  held  by  himself,  and  that  the  defendant  must 
go  into  equity  for  relief;  and  the  case  was  said  to  be  unlike  that  of  Sayles  T. 
Smiihy  thon^  the  point  of  difference  is  not  very  clearly  explained. 

Acts  Bonb  on  Sunday,  When  Valid  and  When  Not. — See  the  note  to 
i^iyltman  v.  Henderson,  12  Am.  Dec  290.  See,  also,  Van  Riper  v.  VanRiper, 
7  Id.  576;  Story  v.  Elliot,  18  Id.  423  and  note;  Amis  v.  Kyle,  24  Id.  463. 
For  the  general  principle  that  any  act  or  contract  done  or  made  on  Sunday  is 
not  void,  unless  prohibited  by  statute,  except  it  be  a  judicial  proceeding  and 
therefore  void  by  the  common  law,  Sayles  v.  SmiUi  is  relied  upon  as  an  au* 
-thority  in  Boynton  v.  Page,  13  Wend.  430;  Maxson  v.  Annas,  1  Denio,  206; 
itrsf  Baptist  Church  v.  Utiea  etc,  R.  R.  Co.,  6  Barb.  319;  LindewmuUer  v. 
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People,  33  Id.  569;  S.  C,  21  How.  Pr.  166;  Batiford  ▼.  Every,  44  Id.  621; 
MiUer  v.  Roessler,  4  R  D.  Smith,  235.  In  WestgaU  v.  Handlin,  7  How.  Pr. 
872,  it  appeared  that  a  notice  of  sale,  under  a  power  of  sale  in  a  mortgage,  ap- 
pointed a  day  for  the  sale,  which  fell  on  Sunday,  and  that  shortly  before  the 
day  appointed  the  sale  was  postponed.  The  sale,  having  been  made  on  tbm 
day  to  which  it  had  been  adjourned  was  held  valid,  following  the  principal 
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[12  WlRDKLL.  127.] 

DmpuTKD  Bound ABT  BETWXEar  Two  ADjoumro  PBOPBiEioitsmay  be  aettted 
by  express  parol  agreement,  executed  immediately  and  aocompaoied  bj 
possession  according  thereto. 

Long  Aoquiescence  by  one  of  such  proprietors,  in  a  boundary  eatabliahed  by 
the  other,  is  evidence  of  an  agreement. 

AoQuiESGEMCS  FOR  ONLT  FouR  OR  FiVB  Ykabs  in  a  boundary  established  hf 
mistake  as  to  the  true  location,  is  not  sufficient  evidence  of  an  agree- 
ment. 

Ejectment.  At  the  trial  at  the  circuit,  it  appeared  that  the 
plaintiff  and  defendants  respectively  had  conveyances,  dated 
in  July  and  August,  1827,  from  the  same  grantors,  for  certain 
adjoining  lots  in  Buffalo,  described  as  being  **  known  and  dis- 
tinguished," on  a  certain  map,  as  **  lot  number  nine,"  and  '*  lot 
number  eight,"  respectively.  Both  lots  were  described  as  being 
bounded  on  one  side  by  a  certain  "  cross  canal "  laid  down  on 
the  map.  The  canal,  which  was  completed  before  the  deeds 
were  executed,  was  by  mistake  dug  in  such  a  way  that  it  di- 
verged from  the  line  laid  down  on  the  map.  The  agent  of  the 
grantors,  however,  being  under  a  mistake  as  to  the  location  of 
the  canal  with  respect  to  the  line  laid  down  on  the  map,  on  the 
request  of  the  defendants  located  lot  number  nine  in  such  a 
waj  that  it  encroached  several  feet  on  lot  number  eight,  as  laid 
down  on  the  map.  Subsequently  the  agent,  being  requested  by 
the  plaintiff  to  locate  lot  number  eight,  and  being  still  nnder 
the  same  mistake,  directed  him  to  begin  at  the  line  of  lot  num- 
ber nine,  as  previously  located,  and  to  measure  the  required 
distance  along  the  canal.  The  grantors  were  then  the  owners 
of  the  land  on  the  other  side  of  lot  number  eight.  The  mistake 
in  the  location  of  the  canal  and  of  the  two  lots  was  not  discov- 
ered by  any  of  the  parties  until  1832,  and  in  the  mean  time  the 
defendants  had  built  a  valuable  store-house  abutting  on  the 
boundary  line  between  their  lot  and  the  plaintiff's,  as  located 
under  the  agent's  directions,  the  plaintiff  having  knowledge  of 
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the  erection  of  such  building  while  it  was  in  progress,  and  mak- 
ing no  objection  thereto.  The  plaintiff  had  also  erected  a  build- 
ing encroaching  the  same  distance  on  lot  nnmber  seven.  Ver- 
dict for  the  plaintiff,  sabject  to  the  opinion  of  this  court  on  the 
facts. 

O.  F.  Kirldand,  for  the  plaintiff. 

J.  A.  Spencer f  for  the  defendants. 

By  Court,  SATAas,  0.  J.  The  only  qaestion,  as  it  seems  to 
me,  is  whether  the  plaintiff  has  so  assented  to  the  location  of 
No.  9,  as  to  be  bonnd  by  it.  Such  an  assent  must  be  either 
express  or  implied.  If  there  is  a  disputed  line  between  two 
adjoining  proprietors  of  land,  it  may  be  settled  between  them, 
by  a  location  made  by  both,  or  made  by  one  and  acquiesced  in 
by  the  other  for  so  long  a  time  as  to  be  evidence  of  an  agree- 
ment to  the  line.  There  can  be  no  doubt  that  an  express  parol 
agreement  to  settle  a  disputed  or  un^ttled  line  is  valid  if  exe- 
cuted immediately,  and  possession  accompanies  and  follows 
such  agreement.  This  was  expressly  adjudged  in  Jackson  v. 
Dyding,  2  Cai.  198.  Not  that  the  title  to  the  land  passes  by 
the  parol  agreement,  but  the  party  making  the  agreement  is 
not  permitted  to  bring  an  action  in  violation  of  it;  the  agree- 
ment does  not  pass  the  title,  but  fixes  the  location  where  the 
estate  of  each  is  supposed  to  exist.  So,  also,  where  there  has 
been  no  express  agreement,  long  acquiescence  by  one  in  the 
line  assumed  by  the  other  is  evidence  of  an  agreement.  All 
the  cases  cited  agree  in  these  positions.  It  is  not  pretended,  in 
this  case,  that  any  express  agreement  was  entered  into  between 
the  parties.  Each  located  for  himself,  under  the  direction  of 
the  agent  of  their  common  grantors,  who  acted  under  a  mistake 
as  to  the  true  location.  The  plaintiff  is  not  bound,  therefore, 
by  any  express  settlement  of  the  line;  and  the  acquiescence 
being  only  four  or  five  years,  is  not  sufficient  evidence  of  an 
agreement  to  conclude  him. 
The  plaintiff  is  entitled  to  judgment. 


SnTUDfXMT  or  Distuted  Bounbast  bt  ExFRsas  ob  Implied  Agrbx- 
lODrr. — See  the  note  to  Smith  v.  Dudley,  13  Am.  Dec.  224.  A  boundary 
established  by  a  parol  agreement  executed  by  possession  taken  and  held  in 
aooordance  therewith,  is  conclusive  on  the  parties  and  those  claiming  under 
tbem:  Brawn  ▼.  Caldwell^  Id.  660;  Sawyer  v.  FeUows,  25  Id.  452.  Where 
a  boundary  is  doubtful,  an  actual  occupation  for  a  number  of  years,  by  one  of 
the  parties,  up  to  what  he  supposes  to  be  the  line,  without  any  objection 
from  the  adjoining  proprietor,  is  strong  presumptive  evidence  that  such  is 
its  true  location:  French  ▼.  Pearce,  21  Id.  680.    But  it  is  held  in  Smith  v. 
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Dudley t  13  Id.  222,  that  parol  evidence  of  an  agroement  between  adjoining 
proprietors  that  their  mutval  boundary  shall  thereafter  be  different  from 
what  it  has  previously  been  considered  to  be,  is  inadmissible  in  an  action  of 
ejectment  between  the  two  owners.  This,  it  will  be  perceived,  was  an  at- 
tempt to  change  the  boundary  by  parol,  and  not  merely  to  determine  its 
location,  and  was  therefore  clearly  contrary  to  the  statute  of  frauds.  An 
award,  upon  a  proper  submission,  determining  the  location  of  a  boundary 
line,  is  held  conclusive  in  Davis  v.  Havard,  16  Am.  Dea  637. 

The  principal  case  is  cited  in  Crowell  v.  ItaugJis,  2  6ilm.  (111.)  423,  as  aa 
authority  for  the  doctrine  that  a  disputed  boundary  may  be  settled  by  m 
parol  agreement,  followed  by  possession  in  accordance  therewith,  the  logtl 
effect  of  such  an  agreement  being  not  to  pass  the  title  to  any  land  which 
either  has  not  previously  owned,  but  to  determine  the  location  of  the  division 
line  of  the  tracts  owned  by  each.  So  in  Dibble  v.  Rogers,  13  Wend.  540| 
Turner  v.  Baker,  64  Mo.  218;  S.  C,  27  Am.  Rep.  238,  that  long  acquiescence 
by  one  of  two  adjoining  proprietors  in  a  boundary  established  by  the  other 
is  evidence  of  an  agreement  and  is  conclusive.  But  acquiescence  for  three 
years  is  not  enough:  Francois  y,  Maloney,  66  HL  401;  nor  for  eleven  yean: 
Adams  v.  Rockwell,  16  Wend.  312,  per  Senator  Maison,  quoting  the  language 
of  the  principal  case.  Nor  will  parol  assent  to  a  boundary  established  by 
an  adjoining  proprietor,  and ,  occupation  in  accordance  with  it  for  a  few 
months,  conclude  or  estop  a  party  from  claiming  according  to  the  true  line^ 
something  more  being  necessary  than  an  agreement  and  possession  according 
to  it  for  a  short  time:  Reed  v.  McCourt,  41  N.  Y.  441,  referring  to  the  prin- 
cipal case  as  an  illustration.  In  SmUh  v.  McAlUater,  14  Barb.  437,  it  is  laid 
down  that  to  be  evidence  of  an  agreement,  the  acquiescence  must  be  for  a 
sufficient  length  of  time  to  bar  an  entry.  In  Baldwin  v.  Brown,  16  N.  Y. 
364^  acquiescence  in  a  boundary  established  by  an  adjoining  proprietor  is  said 
to  be  effectual,  not  because  it  is  evidence  of  a  prior  parol  agreement^  but  be- 
cause  it  is  in  itself  proof  of  the  correctness  of  the  location  so  controlling  as 
to  preclude  evidence  to  the  contrary;  and  Kip  v.  Norton  is  referred  to  as 
illustrating  the  truth  of  this  position. 


Bristol  v.  Dann. 

(la  Wkbdkll.  143.] 
FSBSOlTS  DXOLABATIONS  CAN  NOT  BE  FbOVED  BY  A  PaBTT  WHO  OAV  OaIA 

him  as  a  witness. 

DiCLABATIONS  OF  A  PaYEB  WHO   UAS   GUABANTEED  THE  KOTB  are  not  ad* 

missible  in  favor  of  the  makers  in  an  action  by  a  subsequent  holder. 
Statute  Prohibiting  Advances  by  Attobneyb  on  notes  left  with  them  for 
collection  does  not  apply  to  advances  made  to  assist  a  needy  client  in 
supporting  his  family,  long  after  the  suit  was  oommenoed,  and  after  one 
trial  has  been  had. 

Assumpsit  on  a  note  payable  to  one  Rogers,  or  order,  and 
signed  with  the  firm  name  of  the  defendants,  as  partners,  by  one 
of  their  number,  the  day  after  the  partnership  was  dissolved. 
Rogers  had  guaranteed  tbe  note.  The  defendants  offered  in 
evidence  certain  declarations  of  Rogers  to  show  that  he  knew 
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the  partnership  was  dissolyed  when  he  took  the  note,  but  the 
circuit  judge  rejected  them  unless  it  was  shown  that  they  were 
made  while  Sogers  held  the  note.  The  plaintifiTs  attorney  tes- 
tified that  after  the  suit  was  commenced,  and  since  the  former 
trial,  he  had  made  certain  advances  to  the  plaintiff  to  support 
his  family,  and  to  prevent  his  being  taken  in  execution  for  cer- 
tain debts.  The  defendants  claimed  that  this  was  contrary  to 
the  statute,  and  debarred  a  recovery  by  the  plaintiff,  but  the 
judge  ruled  otherwise.  The  defendants  excepted  to  both  these 
luIingB,  and  after  a  verdict  for  the  plaintiff,  moved  for  a  new 
trial. 

A.  Loamia,  for  the  defendants. 

J.  A.  Spencer,  for  the  plaintiff. 

By  Court,  Savage,  C.  J.  Eogers  was  the  payee  of  the  note; 
had  passed  it  to  the  plaintiff  for  a  valuable  consideration,  and 
had  guaranteed  the  payment  of  it.  He  was  a  competent  wit- 
ness for  the  defendants,  but  not  for  the  plaintiff.  He  was  inter- 
ested in  the  event  of  the  suit.  If  the  plaintiff  succeeded  and 
collected  the  money,  he  was  discharged  from  his  guaranty.  If 
the  defendants  succeeded,  he  was  liable  upon  his  guaranty. 
His  interest  was  against  the  defendants,  and  therefore  he  was  a 
competent  witness  for  them,  and  the  plaintiff  could  not  object 
to  him.  The  rule  seems  to  be  settled,  that  a  party  who  can  call 
a  witness  shall  not  be  permitted  to  prove  his  declarations.  A 
former  owner  of  real  estate,  through  whom  the  title  has  passed, 
is  said  to  be  an  exception ;  his  admissions  against  the  title  while 
he  was  in  possession  may  be  shown.  That  rule  the  judge  at  the 
circuit  court  applied  to  this  case,  by  permitting  the  defendants 
to  give  evidence  of  Rogers'  admissions  while  he  owned  or  pos- 
sessed the  note.  This  was  going  farther  in  favor  of  the  defend- 
ants than  they  had  a  right  to  ask.  In  Whiiaker  v.  Broum,  8 
Wend.  490,  where  the  suit  was  brought  by  the  bearer  of  a  prom- 
issoiy  note,  the  admissions  of  the  payee  while  owner  of  the  note 
were  excluded.  Several  cases  are  there  cited  to  sustain  that 
decision.  If,  therefore,  there  was  any  error  at  the  circuit,  it 
was  in  favor  of  the  defendants,  and  they  can  not  complain  of  it. 

The  second  point  excepted  to  is  equally  untenable.  There  is 
no  pretense  that  the  advance  was  made  with  the  intent,  and  for 
the  purpose  of  bringing  this  suit;  for  the  advance  was  made 
long  after  suit  brought,  and  subsequent  to  a  former  trial.  Nor 
was  it  made  in  consideration  of  the  note  having  been  placed  in 
the  hands  of  the  attorney  for  collection:  2  Bev.  Stat.  288,  sees. 
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71,  72;  and  without  sach  intent,  nnder  the  present  statnte, 
the  demand  is  not  affected;  nor  is  the  attorney  punishable.  The 
testimony  shows  that  the  advance  was  made  from  motiTes  of 
humanity  and  benevolence. 

There  ure  other  points  raised  by  the  defendants'  counsel,  bat 
as  no  exception  was  taken  upon  the  trial,  it  would  not  be  proper 
to  discuss  them.  I  will  only  remark,  that  this  case  is  not  the 
same  presented  on  a  former  occasion:  8  Wend.  443.  Nor  does 
ik  depend  upon  the  same  principles.  Although  the  partnership 
had  been  dissolved  the  day  before  the  note  was  given,  yet  notice 
of  the  fact  had  not  been  given;  nor  does  it  appear  in  this 
that  Rogers  knew  it. 

New  trial  denied. 


Dbclak^tions  of  thb  Patxx  of  a  note  are  not  competent  evidence  •g^w^ 
a  subsequent  holder;  for  the  latter  has  a  right  to  have  the  payee  himself  pio- 
duoed  as  a  witness:  Beach  v.  Wise,  1  HUl,  613;  Paige  v.  Cagwin^  7  Id.  369^ 
both  citing  Bristol  v.  Dann. 

Champebtt  and  Maintenance  in  TRANSAcnoNS  between  Attornxt 
AND  Client. — See,  on  this  subject,  the  note  to  ThaUhimer  v.  Brinck^hqf,  15 
Am.  Dec.  320.  See  also  Bust  v.  Larue,  14  Id.  172.  In  Hall  v.  Bartlett,  9 
Barb.  301,  it  is  held,  citing  the  principal  case,  that  where  there  is  no  suit, 
the  mere  purchase  of  a  chose  in  action  is  not,  /^er  se,  within  the  statute  for- 
bidding the  purchase  of  notes,  etc.,  by  attorneys,  for  the  purpose  of  biii^ 
ing  suits  upon  them.    The  intent  is  the  vital  element  in  such  a  case. 


Babhtdt  v.  Vjllk. 

[13  WXHDELL,  146.]   , 

Iv  Tbbsfass  voB  False  iMPfiisoNMENT  against  a  Constable  for  taking  the 
plaintiff's  body  in  execution,  when  he  possessed  sufficient  property  sub- 
ject to  the  writ,  the  burden  is  on  the  plaintiff  to  show  that  fact^  and  thai 
he  disclosed  it  to  the  officer. 

Unsigned  Indobseicent  bt  a  Justice,  Renewing  an  Exboutton,  is  void, 
and  the  process  being  thereby  defective  on  its  face,  will  not  protect  the 
officer  who  executes  it. 

Ebbob  from  the  common  pleas  in  an  action  for  false  imprison- 
ment against  a  constable.  The  defendant  justified  under  a  joe- 
tice's  execution  in  the  ordinary  form,  commanding  him  to  make 
the  amount  out  of  the  defendant's  goods,  or  for  want  thereof  to 
take  his  body.  The  plaintiff  proved  that  he  had,  at  the  time, 
sufficient  goods  to  satisfy  the  execution.  The  execution  being 
produced,  it  appeared  that  before  the  arrest  it  had  been  renewed 
by  an  indorsement  in  the  justice's  handwriting,  but  not  signed 
by  him,  and  that  he  had  entered  the  renewal  in  his  docket. 
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The  plaiDtiff*8  objection  that  the  renewal  was  void  was  over- 
mled.  On  a  motion  for  a  nonsnit,  the  judge  held  that  the 
plaintiff  must  prove  that  the  officer  had  express  notice  that  he 
poBseeaed  sufficient  goods,  etc.,  and  upon  his  refusing  to  pro- 
dnce  sucL  proof,  he  was  nonsuited,  and  brought  error. 

J.  Brotherson,  for  the  plaintiff  in  error. 

A.  (7.  Paige^  for  the  defendant  in  error. 

By  Court,  Nelsoh,  J.    It  is  no  doiibt  the  duty  of  the  con* 
stable  to  search  for  property  of  the  defendant  in  the  execution, 
oat  of  which  to  collect  the  debt,  before  committing  the  defend- 
ant to  jail,  and  we  do  not  say  but  that  there  may  be  so  flagrant 
a  departure  from  duty  in  this  respect  as  to  sustain  the  action  of 
trespass  and  false  imprisonment,  where  a  committal  takes  place 
without  such  search,  and  when  there  is  sufficient  property  to 
satisfy  the  execution;  but  the  case  should  be  a  very  clear  and 
marked  one,  to  induce  the  court  to  countenance  this  remedy. 
These  executions  combine  the  common  law  writs  of  fi-fa,  and 
ca.  sa.,  and  the  officer  is  bound  to  execute  the  one  or  the  other 
within  thirty  or  ninety  days,  as  the  case  may  be,  at  his  peril,  if 
within  his  power.     To  prove  affirmatively  that  he  bad  searched 
for  property  may  oftentimes  be  impossible,  unless  he  takes  with 
him  a  witness,  which  can  not  be  required;  and  we  therefore  per- 
ceive no  objection  to  the  application  of  the  general  presumption 
that  the  officer  had  done  his  duty  in  the  first  instance,  and  to 
throw  the  burden,  in  these  cases,  upon  the  defendant,  to  show 
that  he  had  property  clearly  subject  to  the  execution,  and  that 
he  disclosed  the  fact  to  the  constable,  who  notwithstanding  re- 
fused to  take  it. 

The  revised  statutes  provide,  that  an  execution  not  satisfied 
may  from  time  to  time  be  renewed  by  the  justice  issuing  the 
same,  ''  by  an  indorsement  thereon  to  that  effect,  signed  by  him, 
and  dated  when  the  same  shall  be  made:"  2  Bev.  Stat.  251,  sec. 
145.  Without  this  provision  a  new  execution  must  necessarily 
have  been  issued,  and  I  do  not  see  how  we  can  consider  the  old 
process  revived  without  a  substantial  compliance  with  the  terms 
of  the  statute.  The  former  act,  laws  of  1824,  p.  286,  sec.  14, 
did  not  prescribe  the  form  of  such  renewal,  and  it  was  decided, 
6  Wend.  663,  that  any  memorandum  of  the  justice  upon  the  exe- 
cution indicating  an  intention  of  renewing  the  same  was  suf* 
ficient,  vrithout  his  signing  his  name.  The  present  statute  pre- 
scribes the  form,  the  substantial  parts  of  which  can  not  be 
dispensed  with,  and  as  the  process  is  defective  upon  the  face  of 
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it,  it  cau  not  protect  the  officer  within  any  of  the  cases  on  thia 
subject:  5  Wend.  175  [Savacool  v.  Boughton,  21  Am.  Dec.  181] 
Judgment  reversed. 

Official  Duty  is  Prbsuiced  to  hatb  bkbk  Pkbvorked  until  the  con 
trary  appears:  See  Terry  v.  Blnght^  16  Am,  Deo.  101.  To  the  aame  effect. 
see  Tuthill  ▼.  WlieeUr^  6  Barb.  366,  and  Downing  y.  Rugar^  21  Wend.  184» 
citing  Barhydt  y.  Valk,  It  is  cited  to  the  same  point  in  Bank  pf  Troy  v. 
Topping t  13  Wend.  563,  but  the  principle  is  held  inapplicable  to  ezecaton 
and  administrators. 

Unsioned  Indobsbmekt  Renswino  a  JusncB's  ExBCCTTiON  is  yoidt 
Ottrander  y.  Waller,  2  Hill,  332,  citing  Barhydt  y.  Valk;  but  it  is  there  said 
that  the  ondssion  to  state  the  amoont  due,  in  such  renewal,  does  not  avmd 
it,  the  statutory  provision  on  that  point  being  regarded  as  merely  directory. 

Justification  of  Officea  under  Pbocess. — As  to  when  an  act  done  in 
execution  of  process  may  be  justified,  and  when  not,  see  the  note  to  Savacool  t, 
BougJUon,  21  Am.  Dec.  109;  see  also  Wilcox  v.  Stniih,  Id.  213;  IToteM  t. 
Watson,  23  Id.  324;  MOler  y.  Broum,  Id.  693;  McCoy  y.  Curtice^  24  LL  118; 
Reynolds  v.  Moore,  Id.  116,  and  note;  BcJeer  y.  Freeman,  Id.  117;  Coltram^ 
y.  MeCaine,  Id.  266. 


Blade  v.  Noland. 

[13  Wbhdxll,  its.] 

Pboof  of  the  Volxtntart  DssTRUcnoN  OF  A  tiCTTE  BT  THE  Patbe,  with- 
out any  explanation  of  the  act,  consistent  with  an  honest  or  justifiahls 
purpose,  is  insufficient  to  let  in  secondary  eyidence  of  its  contents. 

Statute  Requulixo  a  Bond  of  Indemnitt  in  actions  on  lost  notes  applies 
only  to  negotiable  notes. 

Court  will  not  Presume  a  Lost  Note  to  be  negotiable 

Plaintiff  is  a  Competent  Witness  to  PBoysTHE  Loss  of  a  note,  but  not 
where  he  has  designedly  destroyed  it. 

Error  from  the  common  pleas  to  reverse  a  judgment  there 
rendered,  affirming  a  judgment  of  a  justice's  court  in  favor  of 
the  plaintiff  in  an  action  on  a  lost  note.  It  was  proved  by  the 
plaintiff  and  by  another  witness,  that  the  plaintiff  burned  the 
note  the  day  after  it  was  given,  but  there  was  no  explanation 
of  his  reason  for  doing  so.  Secondary  evidence  of  its  contents 
was  then  admitted.  This  was  the  principal  enor  complained 
of  by  the  defendant,  now  plaintiff  in  error. 

J,  O.  Watson,  for  the  plaintiff  in  error. 

J,  BuUerfieldy  for  the  defendant  in  error. 

By  Court,  Nelson,  J.  I  concede  the  rule  insisted  on  by  the 
oouDsel  for  the  plaintiff  below,  to  the  fullest  extent,  borne  out 
by  the  authorities,  and   tbey  are   numerous;  and  still  am  of 
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opinion  that  the  plaintiff  did  not  give  such  proof  of  the  loss  of 
the  note  as  to  justify  tbe  secondary  proof  of  its  contents,  or  to 
entitle  him  to  resort  to  the  original  consideration.  If  there 
had  been  satisfactory  proof  of  the  loss  or  destruction  of  the 
note,  the  omission  to  give  a  bond  of  indemnity  under  tbe  stat- 
ute, 2  Bev.  Stat.  406,  sees.  75, 76,  would  not  have  interfered  with 
the  recovery;  for  the  provision  of  the  statute  on  this  subject  is 
limiti^  to  negotiable  paper.  There  is  no  evidence  that  tbe 
note  in  question  was  negotiable,  and  it  seems  to  be  settled  that 
the  court  will  not  presume  a  lost  note  to  be  negotiable:  10 
Johns.  104;  3  Wend.  344. 

The  proof  is,  that  the  plaintiff  deliberately  and  voluntarily 
destroyed  the  note  before  it  fell  due,  and  there  is  nothing  in 
the  case  accounting  for,  or  affording  any  explanation  of  the  act, 
consistent  with  an  honest  or  justifiable  purpose.     Such  ex- 
planation the  plaintiff  was  bound  to  give  affirmatively,  for  it 
would  be  in  violation  of  all  tbe  principles  upon  which  inferior 
and  secondary  evidence  is  tolerated,  to  allow  a  party  the  benefit 
of  it,  who  has  willfully  destroyed  the  higher  and  better  testi- 
!nony.    The  danger  of  this  very  abuse  of  a  relaxation  of  the 
general  rule  greatly  retarded  its  introduction  into  the  law  of 
evidence^  and  it  was  for  a  long  time  confined  to  a  few  extreme 
cases,  such  as  burning  of  houses,  robbing,  or  some  unavoidable 
accident.     It  was  contended  by  Chancellor  Lansing,  in  the 
case  of  lAvingslon  v.  Bogers^  2  Johns.  Cas.  488,  after  an  exam- 
ination of  all  the  leading  cases  on  tbe  subject,  that  secondary 
evidence  was  not  admissible  to  prove  tbe  contents  of  a  paper, 
where  the  original  had  been  lost  by  tbe  negligence  or  laches  of 
the  party  or  his  attorney.     He  failed  to  convince  the  court  of 
errors  to  adopt  bis  views  in  a  case  where  tbe  negligence  was 
not  so  great  as  to  create  suspicion  of  design.     Further  than 
this  I  could  not  consent  to  extend  tbe  rule.     I  bavo  examined 
all  the  cases  decided  in  this  court,  where  this  evidence  has 
been  admitted,  and  in  all  of  them  tbe  original  deed  or  writing 
was  lost,  or  destroyed  by  time,  mistake,  or  accident,  or  was  in 
tbe  bands  of  tbe  adverse  party.     Where  there  was  evidence  of 
tbe  actual  destruction  of  it,  tbe  act  was  shown  to  have  taken 
place  under  circumstances   that  repelled  all   inference  of  a 
fraudulent  design:    2  Johns.  Cas.  488;    2  Cai.  363;  10  Johns. 
363,  374;    11  Id.   446;    8  Id.  140;   3  Cow.  303;   8  Id.  77;   3 
Wend.  344;    Peak.  Ev.  972,  Am.  ed.;  Leyfield's  case,  10  Co. 
936;  3  T.  R.  151;   8  East,  288,  289;  Gilb.  Ev.  97. 
In  Leyfietd's  case,  Lord  Coke  gives  tbe  obvious  reasons  why 
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the  deed  or  instrument  in  writing  should  be  produced  in  coort: 
1.  To  enable  the  court  to  give  a  right  construction  to  it  from 
the  words.  2.  To  see  that  there  are  no  material  erasures  or  in- 
terlineations. 8.  That  any  condition,  limitation,  or  power  of 
revocation  may  be  seen;  for  these  reasons  oyer  is  required  in 
pleading  a  deed.  But  he  says,  in  great  and  notorious  ex- 
tremities, as  by  casualty  of  fire,  etc.,  if  it  shall  appear  to  the 
judges  that  the  paper  is  burnt,  it  may  be  proved  by  witnesses 
BO  as  not  to  add  affliction  to  affliction. 

The  above  is  in  brief  the  foundation  of  the  rule  in  these 
cases  of  secondary  proof  of  instruments  in  writing,  and  it  has 
been  much  relaxed  and  extended  in  modem  times  from  neoes- 
sity,  and  to  prevent  a  failure  of  justice;  yet  I  believe  no  case  is 
to  be  found  where,  if  a  party  has  deliberately  destroyed  the 
higher  evidence,  without  explanation,  showing  affirmatively 
that  the  act  was  done  with  pure  motives,  and  repelling  eveiy 
suspicion  of  a  fraudulent  design,  that  he  has  had  the  benefit  of 
it.  To  extend  it  to  such  a  case  would  be  to  lose  sight  of  all 
the  reasons  upon  which  the  rule  is  founded,  and  to  establish  a 
dangerous  precedent.  We  know  of  no  honest  purpose  for 
which  a  party,  without  any  mistake  or  misapprehension,  would 
deliberately  destroy  the  evidence  of  an  existing  debt;  and  we 
will  not  presume  one. 

From  the  necessity  and  hardship  of  the  case,  courts  have  al- 
lowed the  party  to  be  a  competent  witness  to  prove  the  loss  or 
destruction  of  the  papers;  but  it  would  be  an  unreasonable  in« 
dulgence,  and  a  violation  of  the  just  maxim,  that  no  one  shall 
take  advantage  of  his  own  wrong,  to  permit  this  testimony, 
where  he  has  designedly  destroyed  it. 

Judgment  reversed. 

Actions  on  Lost  and  Destbotsd  Kotbs. — ^For  an  extended  oonridemtiGii 
of  this  Bubject,  see  the  note  to  Edwards  v,  MeKee,  13  Am.  Dec.  480.  As  to 
actions  on  notes  voluntarily  cut  in  two  for  the  purpose  of  trsnsmissioii  by 
mail  or  otherwise,  see  the  note  to  Bcmk  of  United  Statea  v.  SiU^  Id.  47. 
In  Edwards  v.  McKee,  Id.  474,  it  is  held  that  no  action  at  law  can  be  sus- 
tained on  a  lost  bond  or  note.  But  in  Rowley  v.  Ball,  15  Id.  266,  and  Cham- 
dron  V.  Hunt,  20  Id.  60,  it  is  held  that  if  a  lost  note  is  not  negotiable,  or  if 
negotiable,  not  negotiated,  an  action  at  law  will  lie  thereon.  So,  in  Brent  v. 
Ervin,  15  Id.  157,  it  is  decided  that  an  action  may  be  maintained  on  a  lost 
note  without  tendering  the  defendant  any  indemnity,  if  it  appears  that  the 
note  in  the  hands  of  any  indorsee  would  be  subject  to  all  equities  existing  in 
favor  of  the  maker.  Even  if  a  note  be  negotiable,  an  action  at  law  will  lie  if 
it  be  shown  to  have  been  destroyed,  for  then  no  indemnity  is  necessary:  Bow^ 
ley  V.  BaU,  15  Id.  266.  The  voluntary  destruction  of  a  note  by  the  owner  is 
held,  in   Vanatdcen  v.  Hombeck,  25  Id.  509,  to  destroy  his  right  of  actkn 
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thereon.  So  it  is  held  in  Kennedy  v.  Crandell,  3  Lans.  7,  and  Meyer  v. 
HuMikf,  55  K.  Y.  418,  on  the  authority  of  the  principal  case,  that  the  franda- 
IflQt,  crinmuJ,  or  nnlawfol  destmction  of  a  note  or  other  written  evidence  of 
debt  by  the  owner  will  take  away  his  right  of  action.  So  that  the  voluntary 
destmction  of  a  note  or  other  paper,  unexplained,  will  not  let  in  secondary 
evidence  of  its  contents  on  behalf  of  the  party  destroying  it:  BagUy  v.  Mc* 
Mktify  9  CaL  448;  Enders  v.  Stembergh,  33  flow.  Pr.  470;  S.  C,  1  Reyes, 
260.  In  the  latter  case  this  is  referred  to  as  an  exception  to  the  general  rule 
as  to  admitting  parol  proof  of  the  contents  of  a  paper  shown  to  have  been 
destroyed.  ^In  "Count  Joannes"  y,  Bennett,  5  Allen,  173,  it  is  held,  citing 
the  principal  case,  that  even  the  alleged  negligent  destruction  or  loss  of  an 
iDstmment^  without  any  explanation  or  evidence  to  rebut  the  suspicion  of  a 
frsadulent  design,  will  not  authorize  the  admission  of  secondary  evidence  of 
its  contents.  But  of  course,  where  a  paper  is  shown  to  have  been  **  lost  or  de- 
stroyed bona  fde,^  secondary  evidence  is  admissible:  See  the  note  to  Bank^f 
<Ae  United  States  v.  >Sill,  13  Am.  Dec.  48.  As  where  a  paper  had  apparently 
become  of  no  importance,  and  having  been  lost  or  destroyed,  the  owner  made 
affidavit  that  he  had  made  diligent  search  for  it:  OrientaX  Bank  v.  Hashins, 
3  Mete.  337,  citing  Blade  v.  Noland. 

So  where  canceled  drafts  representing  advances  made  by  the  plaintifiEs  to 
the  defendant  were  destroyed  by  the  plaintifis  on  being  returned  from  the 
bank,  according  to  their  usual  custom  and  without  any  fraudulent  intent,  it 
was  held  not  to  destroy  the  plaintifis'  right  of  action  for  the  advances  made 
to  the  defendant,  and  that  the  rule  of  Blade  v.  Noland  did  not  apply:  Steele 
T.  L&rdf  70  N.  Y.  283.  In  delivering  the  opinion,  Bapallo,  J.,  thus  referred 
to  tiie  principal  case:  "  In  this  case  [Blade  v.  Noland],  as  stated  in  the  opin- 
ion of  Kelson,  J.,  the  proof  was  that  the  plaintiff  deliberately  and  volantarily 
destroyed  the  note  before  it  fell  due,  and  there  was  nothing  in  the  case  ao- 
coontiiig  for  or  affording  any  explanation  of  the  act,  consistent  with  an  hon- 
est or  Justifiable  purpose,  and  the  learned  judge  concludes  by  saying  that  he 
knows  of  no  honest  purpose  for  which  a  party,  without  any  mistake  or  mis- 
apprehension, would  deliberately  destroy  the  evidence  of  an  existing  debt, 
and  will  not  presume  one.  The  report  of  the  case  shows  that  no  explanation 
whatever  of  the  destmction  was  given,  and  that  there  were  circumstances  of 
saspicioin  attending  it.  We  do  not  think  that  the  present  case  falls  within 
the  case  of  Blade  v.  Noland.  The  drafts  in  question  in  this  action  were  not 
the  contracts  upon  which,  in  case  of  dispute,  the  action  should  be  brought; 
they  had  all  been  paid,  and  the  action  was  for  a  balance  of  account,  and  these 
paid  drafts  were  useful  only  as  vouchers  to  prove  the  items  of  the  account  in 
case  it  should  be  disputed.  The  evidence  shows,  that  at  the  time  of  the 
destmction  of  these  paid  drafts,  no  such  dispute  had  arisen  or  was  antici- 
pated." 

That  where  a  note  not  negotiable,  or  if  negotiable  not  negotiated,  is  acd- 
dentally  lost  or  destroyed,  an  action  will  lie  thereon  without  tendering  indem- 
nity, and  that  the  court  will  not  presume  a  lost  note  to  be  negotiable,  are 
propositions  upon  which  the  principal  case  is  cited  in  Bristol  v.  Sniffen,  1 
I^y»  157;  Des  Artsy.  Leggett,  5  Duer,  161;  S.  C,  in  the  court  of  appeals,  16 
K.  Y.  586;  WrigJU  v.  Wright,  54  Id.  441.  So,  that  under  the  old  law  of  evi- 
dence, the  testimony  of  a  party  was  necessarily  admitted  in  certain  cases  to 
prove  the  loss  or  destruction  of  a  paper  for  the  purpose  of  letting  in  seoondary 
endence  of  its  contents,  but  only  for  that  purpose:  Parsons  v.  Pierce^  8 
Baib.  663;  HoUenbeeiY.  Van  Valkenburgh,  5  How.  Pr.  285. 
I>xo.  Vol.  ZXVn— 9 
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Collins  v.  Allen. 

[13  WSMDXLL,  360.] 

Maksb  of  a  Note  Transferred  after  Dub  can  not  Set  off  against  it 
a  note  against  the  payee  purchased  before  the  transfer,  where  he  was 
indebted  to  the  payee  at  the  time  of  such  transfer,  on  other  demands, 
exceeding  the  amount  of  the  note  so  purchased. 

AoENT  IS  Personallt  Liablb  on  his  Contracts,  unless  he  shows  saoh  an 
authority  to  contract  as  will  bind  his  principal. 

Assumpsit  on  a  note  of  the  defendant,  payable  to  one 
Williams,  or  bearer,  and  transferred  by  Williams  to  the  plaint- 
iffs, for  value,  after  it  was  due.  At  the  trial  at  the  circuit  the 
defendant,  under  a  notice  of  set-off,  gave  evidence  of  a  note 
made  by  Williams  to  one  Tanner,  and  purchased  from  Tanner 
by  the  defendant  before  the  note  in  suit  was  transferred  to  the 
plaintiffs.  It  appeared  that  at  the  time  of  the  transfer  of  ibe 
note  sued  on,  and  before  and  afterwards,  the  defendant  was 
indebted  to  Williams  in  a  sum  exceeding  the  amount  of  the 
Tanner  note,  for  labor  performed  in  drawing  stone  for  the 
Baptist  college  at  Brockport.  The  defendant  was  one  of  the 
building  committee  of  the  college,  but  informed  WUliams, 
when  he  employed  him  to  do  the  work,  that  the  other  commit- 
teemen were  not  willing  to  pay  the  price  he  had  contracted  to 
pay,  but  if  Williams  would  go  on  he  should  be  paid.  The 
other  facts  appear  from  the  opinion.  The  judge  rejected  the 
set-off,  holding  that  the  Tanner  note  must  be  applied  to  the 
other  indebtedness  of  the  defendant  to  Williams.  Verdict  for 
the  plaintiffs  for  the  amount  of  the  note  sued  on.  Motion  fox 
a  new  trial. 

C.  F.  Kirklandy  for  the  defendant. 

M.  T,  Reynolds,  for  the  plaintiff. 

By  Court,  Nelson,  J.  The  yerdict  in  this  case  was  right.  The 
defendant  was  individually  responsible  for  the  demand  of 
Williams,  under  the  contract  for  drawing  stone,  and  that  being 
to  an  amount  more  than  sufiScient  for  the  purpose,  exhausted 
the  note  transferred  to  the  defendant  by  Tanner. 

Although  the  defendant  entered  into  the  contract  for  the 
drawing  of  the  stone  as  one  of  the  building  committee  of  the 
Baptist  college,  he  was  individually  liable,  unless  he  showed 
such  an  authority  to  contract  as  would  bind  his  principals:  1ft 
Johns.  307.  No  such  authority  was  shown.  It  did  not  even 
appear  that  the  body  alleged  to  be  his  principals  had  a  legal 
existence,  or  if  they  had  such  existence,  that  it  was  competent 
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to  them  to  appoint  an  agent,  and  that  they  would  be  bound  by 
his  acts.  Besides,  by  the  admission  of  the  defendant,  it  seems 
that  he  made  the  contract  with  Williams  without  the  assent  of 
his  associates,  and  that  they  expressly  refused  to  bind  their 
principals.  Most  clearly,  then,  the  college  would  not  have 
been  responsible  to  Williams,  and  of  course  the  defendant  is 
liable. 

It  was  asked  by  the  counsel  for  the  defendant,  if  Williams, 
instead  of  having  a  note  and  an  account  against  the  defendant, 
had  held  two  notes,  and  after  having  transferred  one  of  them, 
should  transfer  the  other,  against  which  would  the  note  pur- 
chased by  the  defendant  be  a  set-off,  under  the  provisions  of 
the  statute?  The  answer  is,  it  would  be  a  set-off  against  the 
note  last  transferred.  The  defendant,  in  such  a  case,  should 
not  be  permitted  to  insist  upon  his  set-off  against  the  note  first 
transferred,  because,  when  it  passed  into  the  hands  of  a  third 
person^  the  equities  of  the  maker  to  set  off  his  demands  against 
the  payee  would  be  met  and  overthrown,  by  the  fact  that  the 
assignor  still  held  demands  against  him  to  an  amount  sufficient 
to  exhaust  his  set-off;  and  upon  the  question  of  who  has  the 
better  equity,  there  can  be  no  doubt  that  the  claims  of  the  pur- 
chaser of  the  note  for  a  valuable  consideration  would  be  pre- 
ferred to  those  of  the  maker.  These  considerations  would  not 
apply  to  the  case  of  the  second  assignee. 

New  trial  denied. 


Set-ovf,  whkn  Allowable  akd  when  not. — See  the  note  to  Oregg  v. 
Jame»^  12  Am.  Dec.  152.  An  assignee  of  an  account  takes  it  subject  to  the 
debtor's  right  to  set  off  a  subsisting  note  held  by  him  against  the  assignor: 
Carjf  V.  Bancrofts  25  Id.  393.  No  demand  can  be  set  off  unless  it  be  a  debt 
existing  in  favor  of  the  defendant  'when  the  action  is  brought:  Shepherd  v. 
Turner,  15  Id.  631.  As  to  setting  off  a  partner's  debt  against  a  partnership 
demand,  or  vice  versa^  see  BUcJiie  v.  Moore,  7  Id.  688;  Oregg  v.  James,  12  Id. 
151;  Lewis  v.  Culbertgon,  14  Id.  607.  As  to  setting  off  against  a  joint  obli- 
gation, a  separate  demand  in  favor  of  one  of  the  co-obligors,  see  Pitcher  v. 
Patrick^  12  Id.  54,  and  Henderson  v.  Lewis,  11  Id.  733.  One  of  several  de- 
fendants may  set  off  a  demand  due  him  individually:  Stewart  v.  Coulter,  14 
Id.  680.  That  an  agent's  debt  can  not  be  set  off  against  a  claim  due  the  prin- 
cipal, see  Braden  v.  Louisiana  State  Ins.  Co.,  20  Id.  277.  In  general,  all  money 
demands  for  which  indebitatus  assumpeU  or  debt  will  lie,  may  be  the  subjects 
of  set-off:  Jenkins  v.  Pidtardson,  22  Id.  82.  Where  a  debtor  has  a  set-off 
equally  applicable  to  two  demands  against  him,  he  can  not  elect  to  which  he 
vill  apply  it,  but  the  court  will  apply  it  according  to  the  equity  of  the  caset 
TaUmadge  v.  Fishkill  Iron  Co.,  4  Barb.  392;  United  States  v.  Prentice,  6  Moi 
I«an,  67»  both  citing  the  principal  case. 

Aonrr  Pbrsokallt  Bottkd  by  his  Contracts,  When. — ^The  cases  in  the 
American  Decisions  on  this  point  are  collected  in  the  note  to  Andrews  v.  Estes^ 
18  Am.  Dec  524. 
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Beebee  V.  Robert. 

[12  Wekdxll,  413.] 

Whbrb  a  Bbokeb  or  Aosnt  Pubchases  Goods,  without  Bisclosino 
HIS  Principal,  the  principal,  when  discovered,  is  nevertheless  liable 
for  the  price,  and  may  also  sue  on  a  warranty  in  the  contract. 

Sale  bt  Sample  is  in  judgment  of  law  a  warranty  that  the  balk  of  the  com- 
modity corresponds  in  quality  with  the  sample. 

Bbawino  of  Faesh  S.'^mfles  by  a  Purchaser  of  Packed  Cotton  to 
ascertain  if  they  correspond  with  the  first  samples,  does  not  make  it  any 
the  less  a  sale  by  sample,  and  the  vendor  is  liable  on  his  warranty,  if 
the  bulk  of  the  cotton  does  not  coxxespond  with  the  samples. 

Sxatement  of  Damages  Submitted  with  a  View  to  a  Compromisb  does 
not  preclude  a  purchaser  of  goods  from  recovering  his  actual  damages 
from  a  breach  of  a  warranty  in  the  sale,  where  the  compromise  is  not 
accepted. 

New  Trial  will  not  be  Granted  on  the  Ground  of  Surprise,  in  such  a 
case,  because  the  plaintiff  claims  and  gets  a  verdict  for  additional  dam- 
ages to  those  specified  in  such  statement. 

Assumpsit  for  a  breach  of  warranty  on  a  sale  of  twenty-five 
bales  of  packed  cotton  by  sample.  The  cotton  was  purchased 
for  the  plaintiffs  by  one  WooUey,  a  broker,  who  did  not  at  the 
time  disclose  for  whom  he  was  acting,  and  gave  his  own  note 
for  the  price.  He  stated  at  the  time  that  he  was  purchasing 
for  other  parties.  After  giving  his  note,  however,  he  informed 
the  defendant  that  he  was  acting  for  the  plaintiffs.  The  facta 
concerning  the  contract  of  eale  sufficiently  appear  from  the 
opinion.  The  plaintiffs  delivered  the  cotton  to  the  Jefferson 
cotton  mills  to  be  worked  up,  they  being  the  chief  stockholders 
in  the  corporation  owning  the  mills.  After  some  of  the  cotton 
was  manufactured,  it  was  discovered  that  much  of  it  was  dam- 
aged. The  plaintiffs  had  an  appraisement  made  by  certain 
operatives  in  the  mills,  and  they  gave  a  certificate  that  the  dam* 
aged  cotton  amounted  to  about  fifteen  hundred  pounds.  This 
certificate,  with  a  statement  of  the  amount  which  the  plaintiffs 
were  willing  to  accept  as  damages,  to  wit,  one  hundred  and 
eighty-two  dollars  and  fifty-three  cents,  was  sent  to  the  defend- 
ant. The  defendant  did  not  accept  the  offer  to  settle.  At  the 
trial,  the  plaintiffs  proved  that  the  actual  amount  of  damaged 
cotton,  as  well  as  the  amount  of  their  damages,  was  consider- 
ably greater  than  that  specified  in  the  certificate  and  statement. 
It  appeared  that  the  defendant  sold  the  cotton  on  commission. 
At  the  close  of  the  plaintiffs'  case,  the  defendant  moved  for  a 
nonsuit,  because  the  action  should  have  been  brought  bj 
Woolley  or  by  the  Jefferson  Cotton  Mills  Company;  because,  if 
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the  plaintiffs  had  sold  the  cotton  to  the  company,  as  it  did  not 
appear  whether  they  had  sold  with  warranty  or  not,  it  did  not 
appear  that  the  plaintiffs  had  suffered  any  damage;  and  be- 
cause this  was  not  a  sale  by  sample,  or  with  warranty.  The 
motion  was  overruled,  and  the  defendant  excepted.  When 
the  testimony  was  concluded,  the  defendant  further  claimed, 
that  in  any  event  the  plaintiffs  could  not  recover  damages  for 
any  quantity  of  injured  cotton  in  excess  of  fifteen  hundred 
pounds,  the  amount  specified  in  the  certificate  above  referred 
to.  The  judge,  on  this  point,  left  it  to  the  jury  to  determine 
whether  the  certificate  and  statement  were  submitted  by  way 
of  compromise  or  not,  and  instructed  them  that  unless  it  were 
so,  the  plaintiffs  were  bound  by  it;  otherwise  they  could  recover 
whatever  actual  damages  they  had  proved,  though  exceeding 
that  specified  in  the  statement;  to  which  the  defendant  ex- 
cepted. Verdict  for  the  plaintiffs  for  five  hundred  dollars  dam- 
ages.  Motion  for  a  new  trial,  founded  on  the  exceptions  above 
mentioned,  and  also  on  the  ground  of  surprise  as  to  the  amount 
claimed,  the  defendant  having  been  misled  by  the  certificate 
and  statement  above  mentioned.  Certain  affidavits  on  this 
point  were  filed  by  the  plaintiffs,  the  substance  of  which  is 
stated  in  the  opinion. 

J,  A.  Spencer^  for  the  defendant. 
J,  H.  Bronson,  for  the  plaintiffs. 

By  Court,  SuTHSBLAiiD,  J.  The  suit  was  properly  brought 
in  the  name  of  the  present  plaintiffs.  WooUey  acted  as  their 
factor  or  agent  merely,  in  the  purchase  of  the  cotton;  he  had  no 
interest  in  the  transaction  beyond  his  commissions;  he  is  not 
responsible  to  the  plaintiffs  for  the  defect  in  the  quality  of  the 
cotton;  he  has  suffered  no  injury,  and  no  action  could  be  sus- 
tained in  his  name  against  the  defendant  for  the  breach  of  the 
implied  warranty — ^there  was  no  express  contract  or  agreement 
with  him.  If  Woolley,  the  factor,  had  failed  to  pay  for  the 
cotton,  Bobert  could  have  recovered  its  value  from  the  plaintiffs. 
When  goods  are  bought  by  a  broker  or  other  agent,  and  he 
does  not  disclose  his  principal  at  the  time,  the  principal,  when 
discovered,  is  liable  on  the  contracts  which  his  agent  has  made 
for  him:  2  Idverm.  on  Agency,  200;  Waring  v.  Favenck,  1 
Camp.  85;  Kymer  v.  Suioercropp,  Id.  109;  4  Taunt.  576,  note 
a;  PenU  v.  SianUm,  10  Wend.  271  [26  Am.  Dec.  558]. 

Where  the  principal  is  disclosed  at  the  time  of  the  purchase, 
it  then  becomes  a  question  of  fact,  to  be  determined  from  all 
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the  circiiiDstances  in  the  case,  whether  the  vendor  relied  ex* 
clusivelj  upon  the  credit  of  the  agent  or  not.  If  he  d  d,  he 
can  not  afterwards  resort  to  the  principal:  2  Li  verm.  200,  20  L; 
15  East,  62;  4  Taunt.  574.  If  the  plaintiffs  might  huve  been 
made  responsible  to  the  defendant  for  the  purchase  money 
upon  this  contract,  it  would  seem  to  follow  that  there  is  sufiScient 
priritj  of  contract  between  them  to  enable  the  plaintiffs  to 
maintain  this  action  against  him  for  the  alleged  violation  of  his 
part  of  the  agreement.  The  general  rule  is,  that  the  action 
should  be  brought  in  the  name  of  the  party  whose  legal  in- 
terest has  been  affected,  against  the  party  who  committed  the 
injury:  1  Chit.  PI.  1;  Hammond  on  Parties  to  Action,  3;  1 
Bos.  &  Pul.  101,  note  c;  3  Id.  149  and  note;  Dawes  v.  Peck^  8 
T.  B.  330;  10  Johns.  387;  Yates  v.  Foot,  12  Id.  1.  In  Spencer 
T.  ridd,  10  Wend.  87,  and  SaiUy  v.  Clevdand  and  EtUUm,  Id. 
156,  the  question  as  to  the  proper  parties  to  an  action  was  dis- 
cussed at  length,  and  most  of  the  authorities  were  there  re- 
ferred to.  Those  cases  clearly  show  that  this  action  is  properly 
brought  in  the  names  of  the  present  plaintiffs. 

If  the  cotton  was,  subsequently  to  the  original  purchase  by  the 
plaintiffs,  sold  by  them  to  the  Jefferson  Cotton  Mills,  which  is 
not  satisfactorily  shown,  it  would  in  no  respect  affect  their  right 
to  maintain  this  action.  There  is  no  evidence  whatever  as  to 
the  terms  or  conditions  of  the  sale,  whether  it  was  with  or 
without  warranty,  whether  at  the  original,  or  at  a  reduced  price 
in  consequence  of  its  inferior  quality.  If  the  cotton  was  acta* 
ally  sold  to  the  company,  it  is  to  be  presumed  to  have  been 
sold  either  with  warranty  or  at  its  fair  value.  But  the  evidence 
upon  that  point  is  altogether  too  vague  to  affect  in  any  manner 
the  plaintiffs'  right  to  maintain  this  action. 

Was  this  a  sale  by  sample  ?  If  it  was,  it  is  not  disputed  that 
it  amounted  in  judgment  of  law  to  a  warranty,  on  the  part  of 
the  vendor,  that  the  bulk  of  the  cotton  corresponded  iu  quality 
with  the  samples  exhibited.  The  law  upon  this  point  is  too 
well  settled  to  be  questioned:  4  Cow.  440;  6  Id.  354;  9  Wend. 
20,  and  the  authorities  referred  to  in  those  cases.  Woolley,  the 
broker  who  made  the  purchase  for  the  plaintiffs,  states  that  he 
called  at  the  defendant's  counting-room  and  examined  his  sam- 
ples, told  him  he  had  an  order  from  a  manufacturer,  and  wanted 
good  cotton.  The  samples  were  in  the  defendants'  counting- 
room.  Witness  examined  them  and  made  a  bargain  for  twenty- 
five  bales,  to  be  selected  from  two  separate  lots,  on  condition 
that,  upon  inspection  of  the  cotton,  and  on  drawing  fresh  aam- 
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pies,  they,  the  fresh  samples,  should  be  as  good  as  the  samples 
exhibited  to  him.  The  witness  and  the  defendant  accordingly 
went  and  drew  samples  from  the  two  lots,  and  the  witness  then 
selected  twenty-five  bales  from  the  whole.  The  defendant  and 
the  witness  each  drew  samples,  and  the  witness  made  the  selec- 
tion and  marked  the  bags.  He  selected  the  twenty-five  bales 
in  question,  by  comparing  the  samples  which  were  then  drawn 
with  the  samples  shown  to  him  by  the  defendant  at  his  count* 
ing-room.  The  samples  were  drawn  with  a  common  cotton 
sampler,  about  a  foot  long;  they  were  taken  in  the  usual  way, 
from  the  ends  of  the  bales.  The  drawing  of  these  second  sam- 
ples was  merely  for  the  purpose  of  testing  the  correctness  of 
those  first  exhibited.  Woolley,  the  factor,  had  previously 
agreed  to  purchase  twenty-five  bales,  if  the  second  samples 
should  prove  as  good  as  the  first.  Subject  to  that  consideration 
alone,  the  contract  was  complete  before  the  second  samples  were 
dravm,  and  the  only  object  in  drawing  them  was  to  satisfy  the 
agent  that  the  first  samples  were  fairly  drawn.  It  falls  directly 
within  the  case  of  OaUagher  and  Mason  v.  Waring^  9  Wend.  20. 
It  is  entirely  immaterial  whether  the  samples  were  drawn  by  the 
plaintifTs*  broker  or  by  the  defendant  himself;  they  were  both 
present,  and,  it  would  seem,  each  drew  nearly  an  equal  quan- 
tity. In  OaUagher  v.  Waring^  above  referred  to,  the  sale  was 
made  by  the  defendants'  broker,  the  defendants  not  being  pres- 
ent; and  the  question  arose  whether  he  was  not  the  agent  of 
the  plaintiffH  in  drawing  the  second  samples;  they  having  been 
drawn  at  their  request,  and  not  having  been  seen  by  the  defend- 
ants; and  the  argument  was,  that  the  sale  was  made  upon  the 
faith  of  the  second  samples,  and  not  of  the  first,  which  had 
been  famished  by  the  defendants;  and  that  the  defendants 
could  not  be  held  responsible  in  relation  to  them,  as  they  had 
never  seen  or  furnished  them.  But  it  was  satisfactorily  an- 
swered that,  as  both  samples  were  alike  in  quality,  the  only 
effect  of  drawing  the  second  was  to  show  the  accuracy  of  the 
first,  and  that  it  was  in  fact  a  sale  by  the  first  samples.  But  in 
this  case,  if  the  sale  had  been  made  on  the  strength  of  the  sec« 
ond  samples,  as  they  were  seen  and  exhibited  by  the  defend- 
ant himself,  it  would  afford  no  ground  of  objection  to  the  plaint- 
iffs* recovery.  But  in  this,  as  in  the  case  in  9  Wend.,  both  seta 
of  samples  were  of  the  same  quality. 

In  the  Oneida  Manufacturing  Society  v.  Lawrence,  4  Cow.  444, 
the  chief  justice  remarked  tliut  every  sale  of  packed  cotton  must 
be  cousidered  iu  the  nature  of  a  sale  by  sample.    It  seems  to  have 
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been  contended  in  that  case  that  it  was  not  a  sale  by  sample,  be- 
cause the  plaintiffs'  agent  saw  the  bags,  in  which  the  cotton  was 
packed,  before  he  made  the  purchase;  and  that  it  therefore  fell 
within  the  general  rule,  that  where  the*  vendee  has  an  opportu- 
nity of  examining  the  commodity,  the  yendor  is  not  responsible 
for  any  latent  defect,  without  fraud  or  express  warranty.  But 
from  the  yery  nature  of  this  article,  and  the  form  in  which  it  i» 
sent  to  market,  no  effectual  examination  can  be  made  without 
breaking  up  the  bales.  This  is  neyer  done;  the  trouble  and  ex- 
pense of  repacking  effectually  prevent  it.  Although  the  plaint- 
iffs' agent  in  this  case  saw  the  bags,  and  drew  samples  from  them^ 
he  had  no  opportunity  of  examining  the  bulk  of  the  com- 
modity; he  was  compelled  still  to  rely  upon  the  samples.  It 
was  therefore  a  sale  by  sample,  and  the  evidence  clearly  shows 
that  the  bulk  of  the  cotton  was  of  very  inferior  quality  to  the 
samples  exhibited. 

The  jury  have  found  that  the  statement  of  damages,  which 
was  made  out  by  the  plaintiffs,  and  sent  to  the  defendant,  was 
made  and  sent  with  a  view  to  a  compromise,  and  the  judge  cor- 
rectly decided  that  if  it  was  so  made,  the  plaintiffs  were  not 
bound  by  it,  but  might  recover  all  the  damage  which  they 
could  show  they  had  sustained.  The  motion  for  a  new  trial 
must  therefore  be  denied  on  the  bill  of  exceptions. 

As  to  the  application  for  a  new  trial,  on  the  ground  of  sur- 
prise: The  allegations  of  the  defendant  are  fully  answered  and 
rebutted  by  the  affidavits  on  the  part  of  the  plaintiffs,  one  of 
whom  states  that  in  April,  1831,  about  two  months  before  the 
trial,  he  told  the  defendant  that  they  had  sustained  very  serious 
injury  from  the  bad  quality  of  the  cotton;  and  that  if  driven  to 
a  trial  to  get  their  damages,  they  should  get  all  they  could,  and 
that  the  defendant  might  rely  upon  it,  they  should  make  out  a 
bad  case  against  him.  But  independently  of  this  direct  in- 
formation, the  circumstances  of  the  case  by  no  means  author- 
ized the  defendant  to  believe  that  the  only  damage  claimed  by 
the  plaintiffs  was  the  price  of  the  cotton  actually  rotten  and 
good  for  nothing.  The  plaintiffs  were  willing  to  take  that,  if 
promptly  allowed,  to  avoid  the  delay,  vexation,  and  expense  of 
a  law  suit;  but  if  driven  to  an  action,  the  defendant  ought  to 
have  known  that  they  would  prove  all  the  damage  they  could; 
and  that  if  one  thousand  five  hundred  pounds  of  the  cotton 
was  rotten  and  good  for  nothing,  the  quality  of  the  rest  must 
have  bocn  more  or  less  affected  by  it.  This  ground  of  the  ap- 
plicatiou  for  a  new  trial  is  not  sustained. 

New  trial  denied. 
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Whebe  ax  Agent  Coktbacts  without  Disclosing  his  Pkincifal,  the 
Utter  may  sue  on  the  contract,  subject  to  any  set-off  or  defense  which  existed 
■gainst  the  agent  before  the  principal  was  disclosed:  TuU  v.  Broum,  15  Am. 
Dec.  33.  So  the  principal  when  discovered  is  bound,  though  the  agent  pur- 
chases in  his  own  name,  unless  the  vendor  elects  to  treat  the  agent  as  his 
debtor,  or  unless  the  principal  has  settled  with  the  agent,  owing  to  documents 
furnished  by  the  vendor:  IfytU  v.  Wolf,  23  Id.  484.  That  an  undisclosed 
principal  is  liable,  when  discovered,  on  a  contract  made  by  his  agent,  and 
that  an  action  may  bo  maintained  on  such  contract  in  the  name  of  the  prin- 
cipal, are  positions  to  which  the  principal  case  is  cited  in  Jones  v.  jEtna  Ins, 
Co.,  14  Conn.  608;  Dykers  v.  Townaemi,  24  K.  Y.  61;  McKay  v.  Draper^  27 
Id.  261;  Union  India  JRubber  Co,  v.  Tomlinaon,  1  K  D.  Smith,  379;  Ferffuaon 
V.  Hamilton,  35  Barb.  442;  MeMonnks  v.  Alackay,  39  Id.  5C5;  Inglehari  y. 
Thousand  Idand  Hotel,  7  Hun,  649.  JuNexo  Jersey  Steam  Navigation  Co,  v. 
MtrehanU  Bank,  6  How.  U.  S.  381,  and  Etkins  v.  Boston  etc,  E,  R,,  19  K. 
H.  342,  the  case  is  relied  on  aa  authorizing  the  further  position,  that  either  the 
principal  or  the  agent  may  sue  on  such  a  contract.  In  Rose  v.  United  Siatet 
Telegrap!^  Co,,  6  Rob.  309;  S.  C,  3  Abb.  Pr.,  N.  S.  412;  34  How.  Pr.  312,  it 
is  held,  citing  Beebee  v.  Robert,  that  either  the  principal,  when  discovered,  or 
the  agent,  may  bo  held  liable  on  such  a  contract,  at  the  election  of  the  other 
party.  Bat  a  vendor  selling  to  an  agent,  with  knowledge  that  he  is  an 
agent,  and  yet  relying  exclusively  upon  his  credit,  can  not  afterwards  resort 
to  the  principal:  Hyde  v.  Paige,  9  Barb.  151;  Maryland  Coal  Co,  v.  Edwards, 
4  Hun,  434,  both  citing  the  principal  case.  The  case  is  cited  also  in  /n- 
dkmapolis  etc.  Railway  Co,  v.  Tyng,  63  N.  Y.  656,  as  illustrating  the  position 
that  parol  evidence  is  admissible  to  let  in  a  party  who  does  not  appear  in 
the  contract^  but  not  to  discharge  a  party  who  does  appear. 

Sals  bt  Sample  is  Taittamount  to  a  Wabsantt  that  the  bulk  of  the 
thing  sold  is  of  the  same  quality  as  the  sample:  See  Bradford  v.  Manly, 1 
Am.  Dec.  122,  and  the  note  thereto,  discussing  the  subject  at  length.  See 
also  Sands  v.  Taylor,  4  Id.  374,  and  Boorman  v.  Jenkins,  jtost.  The  prin- 
cipal case  is  cited  as  an  authority  on  the  same  point  in  Ricks  v.  DiUaliunty,  8 
Port  140;  Magee  y.  BUlingsley,  3  Ala.  696;  CooUdge  v.  Brigham,  1  Meta 
653;  Hart  v.  Wright,  17  Wend.  271;  S.  C,  18  Id.  456;  Waring  v.  Mason,  18 
Id.  445;  Hargous  v.  Stone,  6  N.  Y.  87;  Beime  v.  Dord,  Id.  99. 
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[IQ  WraDBLL,  439.1 

IsBOBmoEMT  IS  EQUIVALENT  TO  THB  Dbawino  of  a  now  bilL 

Lidobsemekt  is  Governed  bt  the  Law  of  the  Countbt  where  it  is  made, 
with  respect  to  the  rights  and  liabilities  growing  out  of  it,  though  the 
bill  was  drawn  and  made  payable  in  a  foreign  country. 

Whebe  a  Bill,  Dkawn  asd  Payable  in  Countbies  where  the  Frbnoh 
Lav  Prevails,  is  indorsed  in  New  York,  in  order  to  charge  the  indorser, 
presentment  for  payment  and  protest  must  be  made  according  to  the 
French  law,  but  notice  must  be  given  according  to  the  New  York  law. 

AvrsB  Protest  fob  Nox-aoceftance  in  such  a  Case,  the  presentment 
for  payment  required  by  the  French  law  is  unnecessary  to  charge  the  in* 
dorser  in  New  York. 
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Special  Inoobsement  is  necessary  in  such  a  case  if  the  indoraer  desires  to 
protect  himself  by  requiring  the  holder  to  take  the  steps  neoeasazy  wadet 
the  French  law  to  charge  the  drawer. 

Ebbob  from  the  Buperior  court  of  New  York  city,  in  an  action 
brought  by  the  indorsees  against  the  payees  and  indorsers  of  a 
bill  drawn  in  Martinique,  and  made  payable  at  Bordeaux,  in 
France,  to  the  order  of  the  defendants  in  this  action,  twenty- 
four  days  after  sight.  The  declaration  alleged  that  the  bill  was 
indorsed  to  the  plaintiffs  in  New  York,  where  both  the  plaintifib 
and  defendants  resided,  and  that  the  bill  was  presented  to  the 
drawees  at  Bordeaux  for  acceptance,  according  to  the  custom  of 
merchants,  acceptance  refused,  and  due  protest  made  for  non- 
acceptance,  and  due  notice  giyen  to  the  defendants.  The  de- 
fendants, in  addition  to  other  pleas,  pleaded,  in  substance,  that 
the  bill  was  drawn  and  made  payable  in  countries  where  the 
French  law  prevailed,  and  that  by  that  law  it  was  proTided, 
among  other  things,  that  after  protest  for  non*acoeptanoe, 
the  holder  must  nevertheless  present  the  bill  to  the  drawee  for 
payment  when  due,  and  protest  the  same  for  non-payment^ 
and  that  though  when  this  action  was  commenced  twenty-four 
days  had  elapsed  from  the  date  of  the  alleged  protest  for  non- 
acceptance,  yet  no  protest  for  non-payment  had  been  made. 
Other  provisions  of  the  French  law  relating  to  bills  of  exchange, 
as  set  out  in  the  plea,  are  stated  in  the  opinion.  This  plea  was 
adjudged  bad  on  demurrer,  and  after  a  verdict  against  the  de« 
fendants  on  the  issues  of  fact  raised  by  the  other  pleas,  thqr 
brought  the  case  here  by  writ  of  error. 

D.  Lordfjun.f  for  the  plaintiffs  in  error. 

D.  2>.  Field  and  E.  Sedgwick,  for  the  defendants  in  error. 

By  Court,  Nklson,  J.  The  only  material  question  arising  in 
this  case  is,  whether  the  steps  necessary  on  the  part  of  the 
holders  of  the  bill  of  exchange  in  question,  to  subject  the  in- 
dorsers, upon  default  of  the  drawees  to  accept,  must  be  deter- 
mined by  the  French  law,  or  the  law  of  this  state  ?  If  by  our 
law,  the  plaintiffs  below  are  entitled  to  retain  the  judgment;  if 
by  the  law  of  France,  as  set  out  and  admitted  in  the  pleadings, 
the  judgment  must  be  reversed. 

We  have  not  been  referred  to  any  case,  nor  have  any  been  found 
in  our  researches,  in  which  the  point  now  presented  has  been 
examined  or  adjudged.  But  there  are  some  familiar  principles 
belonging.to  the  law  merchant,  or  applicable  to  bills  of  exchange 
and  promissory  notes,  which  we  think  ore  decisive  of  it.     The 
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persons  in  whose  favor  the  bill  was  drawn  were  bound  to  pre- 
aent  it  for  acceptance  and  for  payment,  according  to  the  law 
of  France,  as  it  was  drawn  and  payable  in  French  territories; 
and  if  the  rules  of  law  governing  them  were  applicable  to  the 
indorsers  and  indorsees  in  this  case,  the  recovery  below  could 
not  be  sustained,  because  presentment  for  payment  would  have 
been  essential  even  after  protest  for  non*acceptance.  No  prin- 
ciple, howeyer,  seems  more  fully  settled  or  better  understood 
in  commercial  law  than  that  the  contract  of  the  indorser  is  a 
new  and  independent  contract,  and  that  the  extent  of  his  obli- 
gations is  detennined  by  it.  The  transfer  by  indorsement  is 
equivalent  in  effect  to  the  drawing  of  a  bill,  the  indorser  being 
in  almost  every  respect  considered  as  a  new  drawer:  Chit,  on 
Bills,  142;  3  East,  482;  2  Burr.  674,  675;  1  Stra..441;  Selw.  N.  P. 
256.  On  this  ground,  the  rate  of  damages  in  an  action  against 
the  indorser  is  governed  by  the  law  of  the  place  where  the  in- 
dorsement is  made,  being  regulated  by  the  lex  hci  contractus:  6 
Gzancb,  21;  2  Kent  Com.  460;  4  Johns.  119.  That  the  nature 
and  extent  of  the  liabilities  of  the  drawer  or  indorser  are  to  be 
determined  according  to  the  law  of  the  place  where  the  bill 
18  drawn  or  indorsement  made,  has  been  adjudged  both  here 
and  in  England.  In  Hicks  v.  Brown,  12  Johns.  142,  the  bill 
was  drawn  by  the  defendant,  at  New  Orleans,  in  favor  of  the 
plaintiff,  upon  a  house  in  Philadelphia;  it  was  protested  for  non- 
aceeptance,  and  due  notice  given;  the  defendant  obtained  a  dis- 
chaige  under  the  insolvent  lawsof  New  Orleans  after  such  notice, 
1^  which  he  was  exonerated  from  all  debts  previously  contracted, 
and,  in  thai  state,  of  course  from  the  bill  in  question.  He  pleaded 
his  discharge  here,  and  the  court  say,  '*  it  seems  to  be  well  set- 
tled, both  in  our  own  and  in  the  English  courts,  that  the  discharge 
18  to  operate  according  to  the  lex  loci  upon  the  contract  where  it 
was  made  or  to  be  executed."  The  contract  in  this  case  origi- 
nated in  New  Orleans,  and  had  it  not  been  for  the  circumstance 
of  the  bill  being  drawn  upon  a  person  in  another  state,  there 
could  be  no  doubt  but  the  discharge  would  reach  this  contract; 
and  this  circumstance  can  make  no  difference,  as  the  demand  is 
against  the  defendant  as  drawer  of  the  bill,  in  consequeuce  of 
the  non-acceptance.  The  whole  contract  or  responsibility  of  the 
drawer  was  entered  into  and  incurred  in  New  Orleans.  The 
case  of  Potter  v.  Brown,  5  East,  124,  contains  a  similar  princi- 
ple. See  also  3  Mass.  81;  Van  Baugh  v.  Fan  Arsdaln,  3  Cai. 
154  [2  Am.  Dec.  259];  1  Oow.  107;  6  Cranch,  221;  4  Cow. 
612,  note. 
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The  contract  of  indorsemeDt  was  made  in  this  case,  and  the 
execution  of  it  contemplated  bj  the  x>arti6s  in  this  state,  and  ii 
is  therefore  to  be  construed  according  to  the  laws  of  New  York. 
The  defendants  below,  by  it,  here  engage  that  the  drawees  will 
accept  and  pay  the  bill  on  due  presentment,  or  in  case  of  their 
default  and  notice,  that  they  will  pay  it.  All  the  cases  which 
determine  that  the  nature  and  extent  of  the  obligation  of  the 
drawer  are  to  be  ascertained  and  settled  according  to  the  law 
of  the  place  where  the  bill  is  drawn,  are  equally  applicable  to 
the  indorser;  for  in  respect  to  the  holder,  he  is  a  drawer. 
Adopting  this  rule  and  construction,  it  follows  that  the  law  of 
New  York  must  settle  the  liability  of  the  defendants  below. 
The  bill  in  this  case  is  payable  twenty-four  days  after  sights  and 
must  be  presented  for  acceptance;  and  it  is  well  settled  by  our 
law,  that  the  holder  may  have  immediate  recourse  against  the 
indorser  for  the  default  of  the  drawee  in  this  respect:  3  Johns. 
202;  Chit,  on  Bills,  231,  and  cases  there  cited. 

Upon  the  principle  that  the  rights  and  obligations  of  the  par- 
ties are  to  be  determined  by  the  law  of  the  place  to  which  they 
had  reference  in  making  the  contract,  there  are  some  stepa 
which  the  holder  must  take  according  to  the  law  of  the  place 
on  which  the  bill  is  drawn.  It  must  be  presented  for  payment 
when  due,  having  regard  to  the  number  of  days  of  grace  there, 
as  the  drawee  is  under  obligation  to  pay  only  according  td 
such  calculation,  and  it  is  therefore  to  be  presumed  that  the 
parties  had  reference  to  it.  So  the  protest  must  be  according 
to  the  same  law,  which  is  not  only  convenient,  but  grows  out  of 
the  necessity  of  the  case.  The  notice,  however,  must  be  given 
according  to  the  law  of  the  place  where  the  contract  of  the 
drawer  or  indorser,  as  the  case  may  be,  was  made,  such  being 
an  implied  condition:  Chit,  on  Bills,  93,  217,  266;  Bayl.  28; 
Story's  Conflict  of  Laws,  298. 

The  contract  of  the  drawers  in  this  case,  according  to  the 
French  law,  was,  that  if  the  holder  would  present  the  bill  for 
acceptance  within  one  year  from  date,  it  being  drawn  in  the 
West  Indies,  and  it  was  not  accepted,  and  was  duly  protested 
and  notice  given  of  the  protest,  he  would  give  security  to  pay 
it,  and  pay  the  same  if  default  was  also  made  in  the  payment 
by  the  drawee  after  protest  and  notice.  This  is  the  contract  of 
the  drawers,  according  to  this  law,  and  the  counsel  for  the 
plaintiffs  in  error  insists  that  it  is  also  the  implied  contract  of 
the  indorser  in  this  state.  But  this  can  not  be,  unless  the  in- 
dorsement is  deemed  an  adoption  of  the  original  contract  of 
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the  drawers,  to  be  regulated  by  the  law  goTerniDg  the  drawers, 
vithont  regard  to  the  place  where  the  iDdorsement  is  made. 
We  have  seen  that  this  is  not  so;  that  notice  must  be  given 
according  to  the  law  of  the  place  of  indorsement;  and  if,  ac- 
cording to  it,  notice  of  noD-pajment  is  not  required,  none  of 
course  is  necessary  to  charge  the  indorser.  But  if  the  above 
position  of  the  plaintiffs  in  error  be  correct,  notice  could  not 
then  be  dispensed  with,  the  law  of  the  drawer  controlling. 
The  aboTe  position  of  the  counsel  would  also  be  irreconcilable 
with  the  principle,  that  the  indorsement  is  equivalent  to  a  new 
bill,  drawn  upon  the  same  drawee;  for  then  the  rights  and  lia- 
bilities of  the  indorser  must  be  governed  by  the  law  of  the 
place  of  the  contract,  in  like  manner  as  those  of  the  drawer  are 
to  be  governed  by  the  laws  of  the  place  where  his  contract  was 
made.  Both  stand  upon  the  same  footing  in  this  respect,  each 
to  be  charged  according  to  the  laws  of  the  country  in  which 
they  were  at  the  time  of  entering  into  their  respective  obliga- 
tions. 

I  am  aware  that  this  conclusion  may  operate  harshly  upon 
the  indorsers  in  this  case,  as  they  may  not  be  enabled  to  have 
recourse  over  on  the  drawers.  But  this  grows  out  of  the 
peculiarity  of  the  commercial  code  which  France  has  seen  fit  to 
adopt  for  herself,  materially  differing  from  that  known  to  the 
law  merchant.  We  can  not  break  in  upon  the  settled  prin- 
ciples of  our  commercial  law,  to  accommodate  them  to  those 
of  France,  or  any  other  country.  It  would  involve  them  in 
great  confusion.  The  indorser,  however,  can  always  protect 
himself  by  special  indorsement,  requiring  the  holder  to  take 
the  steps  necessary  according  to  the  French  law,  to  charge  the 
drawer.  It  is  the  business  of  the  holder,  without  such  an  in- 
dorsement, only  to  take  such  measures  as  are  necessary  to 
charge  those  to  whom  he  intends  to  look  for  payment. 

Judgment  a£Brmed. 

Law  of  thb  Placs  whbbb  a  Coktbact  is  Made  determines  its  oon- 
•Inctioii,  unless  it  is  made  with  a  view  to  performance  in  another  country  t 
Warder  v.  Arell,  1  Am.  Dec.  488;  Smith  v.  SfniUh,  3  Id.  410;  De  Sobryy.  Dt 
Lautrt^  Id.  636;  Greenwood  y.  CurUa^  4  Id.  145;  SeovUle  v.  Canfield,  7  Id. 
467;  SrnHh  ▼.  Mead,  8  Id.  183;  Touro  v.  CoBsin,  9  Id.  680;  BradahawY. 
Kewman,  12  Id.  149  and  note;  Lynch  ▼.  Postlethwaiie,  Id.  495  and  note; 
MUesY,  Oden^  19  Id.  177;  Malpkar.  McKoum,  20  Id.  279;  Arayov.  CurreU, 
Id.  286  and  note.  Bnt  if  it  appears  from  the  contract  that  it  was  intended 
to  be  ezeeated  in  another  state  or  country,  the  law  of  such  state  or  country 
must  goyem:  Sndtii  v.  Smitii,  3  Id.  410;  Touro  v.  CoMin,  9  Id.  680;  Malpiea 
V.  McKcwn^  20  Id.  279;  Arayo  v.  Currell,  Id.  286;  but  see  the  note  to  the 
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latter  case.  That  the  contract  of  indorsement  is  a  new  contract,  and  is  gov- 
erned, as  to  the  rights  and  liabilities  growing  out  of  it,  by  the  law  of  the 
place  where  it  is  made,  although  the  bill  or  note  npon  which  it  is  placed  is 
made  or  payable  elsewhere,  is  held,  citing  the  principal  case,  in  IIuiU  v. 
StandaH,  15  Ind.  35;  SJiort  v.  Trabue,  4  Mete.  (Ey.)  304;  EvereUy.  Vendryts^ 
19  N.  Y.  438;  AHiaana*  Bank  v.  Park  Bank,  41  Barb.  602;  Cane  v.  Efffner, 
10  Ohio,  184;  P(Mgt  v.  SUdt,  3  Ohio  St.  233;  CouaJian  v.  Smilh^  2  Dianey 
(Ohio),  11;  Musson  ▼.  Lake,  4  How.  (U.  S.)  262;  Scudder  v.  Union  NatUmai 
Bank,  91  U.  S.  (1  Otto)  412.  The  case  is  cited  to  the  same  point  in  the  foot- 
note to  Holhrook  v.  Vilhard,  2  Scam.  467.  In  Bank  of  Commerce  v.  BuUand 
etc.  B.  B,  Co.,  10  How.  Pr.  8,  it  is  said  that  it  is  a  general  principle  of  the 
law  of  contracts  that  the  law  of  the  place  where  a  contract  is  to  be  performed 
mnst  govern,  where  it  is  different  from  the  law  of  the  place  where  the  con- 
tract was  made,  but  that  there  is  some  contrariety  of  opinion  with  respect  to 
the  contract  of  indorsement,  referring  to  the  principal  case  and  others. 

In  Le^  V.  Selleck,  32  Barb.  525;  S.  C,  20  How.  Pr.  278,  the  principal  case 
was  cited  to  the  point,  that  all  contracts,  including  the  contract  of  indorse' 
ment,  are  governed,  and  the  rights  of  the  parties  determined,  by  the  law  of 
the  place  where  performance  was  contemplated,  though  the  contract  waa 
made  in  a  different  place.  In  that  case,  it  appeared  that  one  bought  goods 
in  New  York,  and  agreed  to  give  his  note  therefor,  with  the  indorsement  of 
a  certain  citizen  of  Illinois,  and  accordingly  made  and  signed  a  note  payable 
to  the  latter,  at  a  bank  in  Illinois,  and  transmitted  it  to  him,  and  he  in- 
dorsed it  and  forwarded  it  to  the  vendors  in  New  York,  and  it  was  held  that 
the  note  was  to  be  governed,  as  to  its  construction  and  the  rights  and  lia- 
bilities growing  out  of  it,  by  the  law  of  Illinois,  while  the  indorsement  moat 
be  governed  by  the  law  of  New  York.  Bat  in  Artisans*  Bank  v.  Park  Bank, 
41  Barb.  602,  Sutherland,  J.,  who  delivered  the  opinion  in  Lee  v.  StlUek^ 
thus  commented  on  that  case:  '*The  decision  in  Lee  v.  Selleck,  32  Barb.  522» 
was  probably  right,  because,  probably  on  the  facts  found,  the  indorsement 
in  that  ca^e  was  properly  considered  as  made  in  New  York;  but  so  far  aa 
anything  was  said  in  the  opinion  in  that  case,  to  the  effect  that  if  the  in- 
dorsement was  made  in  Illinois,  it  was  a  contract,  in  default  of  payment  by 
the  maker,  to  pay  to  the  holder  or  indorsees  in  New  York,  the  opinion  ia 
erroneous.  The  contract  of  indorsement  is  undoubtedly  a  contract  to  pay 
where  the  indorsement  is  made.  What  was  said  in  any  way  inconsistent 
with  this,  in  Lee  v.  Selleck,  was  said  inadvertently,  or  at  least  without  suffi* 
dent  attention  to  the  cases,  and  perhaps  to  principle.  I  say  this  with  le« 
hesitation,  because  I  wrote  the  opinion  in  that  case."  In  Producers^  Bank 
V.  Famum,  5  Allen,  13,  it  is  held,  citing  the  principal  oaaei  that  the  promiee 
of  an  indorser  is  unrestricted  as  to  place  of  payment. 
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Debt  on  a  justice's  judgment,  the  declaration  averring  in  8u1> 
Btance  that  on  December  14, 1819,  in  a  certain  justice's  court  of 
New  York,  held  at  Salem^  in  Washington  county,  before  one 
David  SUl,  odo  of  the  justices  of  the  peace,  etc.,  the  plaintifi^ 
by  the  consideration  and  judgment  of  said  court,  recovered 
against  the  defendant  the  sum  of  sixty-eight  dollars  and  eighty- 
nine  cents,  damages  for  the  non-performance  of  certain  prom- 
ises, and  his  costs,  whereof  the  defendant  was  conyicted,  as 
would  more  fully  appear  by  the  minutes  and  proceedings  before 
the  said  justice;  with  proper  allegations  that  such  judgment  had 
not  been  paid  or  satisfied.  Alter  a  verdict  for  the  plaintiff,  the 
defendant  moved  to  arrest  the  judgment,  because  the  declara- 
tion did  not  aver  that  the  justice  had  jurisdiction,  or  set  forth 
the  necessary  steps  taken  to  acquire  jurisdiction. 

W.  Woods,  for  the  defendant. 

C.  P.  Kirielandt  for  the  plaintiff. 

By  Court,  Nelson,  J.  The  rule  laid  down  by  the  chief  jus- 
tice, in  Cleveland  v.  Rogers^  6  Wend.  438,  so  far  as  the  judg- 
ments of  the  justices'  courts  of  this  state  are  concerned,  must  be 
considered  as  confined  to  the  case  of  an  avowry  or  other  plead- 
ing subsequent  to  the  declaration,  there  being  various  instances 
in  which  greater  certainty  is  necessary  in  a  plea  than  in  a  declar- 
ation, and  more  certainty  being  required  in  a  replication  than 
in  a  declaration,  though  certainty  to  a  common  intent  is  in  gen- 
eral sufficient:  1  Chit.  Fl.  514,  624.  See  alsol  Johns.  884,  and 
10  Id.  372,  428. 

The  acts  of  the  legislature  of  this  state,  conferring  civil  jur- 
isdiction upon  justices  of  the  peace  and  authorizing  them  to 
take  cognizance  of  certain  actions,  is  a  public  act,  of  which  the 
court  is  bound  to  take  judicial  notice.  Looking  into  the  declar- 
ation in  this  case,  with  reference  to  these  acts,  it  can  not  but  be 
perceived  that  the  justice  had  jurisdiction  of  the  case,  and  was 
oompetent  to  render  the  judgment  sought  to  be  enforced.  By 
the  act  of  1818  he  had  authority  to  render  judgments  upon  con- 
fession, to  the  amount  of  two  hundred  and  fifty  dollars.  In 
the  case  of  a  declaration  on  a  foreign  judgment  of  a  subordinate 
tribunal  of  limited  jurisdiction,  no  doubt  the  authority  under 
which  the  judgment  was  rendered  should  be  set  forth,  as  in  that 
way  alone  can  this  court  be  advised  of  the  jurisdiction  of  the 
court  rendering  the  judgment:  7  Wend.  436.  A  declaration 
substantially  like  the  one  under  consideration  was  adjudged 
good  in  Smith  v.  Mwmford,  9  Cow.  26. 

Motion  in  arrest  denied. 
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Judgments  of  Justices  and  other  Inferior  Officers  and  Courts, 
HOW  Pleaded. — In  pleading  the  judgments  of  enperior  oourts,  or  ooarta  of 
general  jniisdiction,  it  is  well  settled  that  jurisdictional  facts  need  not  bo 
averred,  the  presumption  being  in  favor  of  the  jurisdiction  without  any  such 
averment:  Freeman  on  Judgments,  sec.  452.  But  in  the  absence  of  any  stat- 
ute on  the  subject,  it  is  clear  from  the  authorities  that  the  same  rule  does  not 
apply  to  justices'  judgments  and  to  the  determinations  of  other  inferior 
tribunals  of  special  jurisdiction.  It  is  proper  to  remark  in  passing,  that  al- 
though the  office  of  justice  of  the  peace  is  one  of  great  antiquity,  and  well 
known  to  the  common  law,  yet  the  civil  jurisdiction  now  appertaining  to  it 
in  the  United  States  is  derived  entirely  from  statutory  enactments;  for  at 
the  common  law  the  justice  was  merely  a  conservator  of  the  peace:  Willty  v. 
Strickland,  8  Ind.  463;  Toledo  tU,  BaUway  Co,  v.  McNuUy,  34  Id.  631.  The 
justice's  court,  therefore,  stands  on  the  same  footing  in  this  respect  as  any 
other  special,  statutory  tribunal  No  intendments  are  to  be  indulged  in 
favor  of  the  judgments  of  such  tribunals,  with  respect  to  the  jurisdiction  to 
pronounce  them;  but  the  facts  upon  which  the  exeroiBe  of  the  jntisdictioa 
depends  ought  to  be  set  out  as  in  the  case  of  any  other  authority  or  poiwar 
conferred  by  statute. 

Ancient  Bule  as  to  Plsadino  Jxtdombnts  of  Infbbiob  Coubxs. — ^In 
the  older  authorities,  it  was  laid  down  that  not  only  the  jurisdictional  factSi 
but  all  the  proceedings  prior  to  the  rendition  of  judgment^  must  bo  set  out  in 
pleading  a  decision  or  determination  of  any  tribunal  of  special  jurisdiction: 
Dennis  v.  RowU,  2  Lutw.  918;  Mahireth  v.  PoUard,  1  LordBaym.  80.  Thus 
in  Pinager  v.  Gale,  2  Vent.  100,  the  defendant  undertook  to  justify  an  al- 
leged trespass  in  the  taking  of  the  plaintiff's  goods  under  a  jud^^ent  of  the 
county  court,  and  pleaded  "that  J.  S.  levied  plaint  in  the  county  court  in  a 
plea  of  debt  of  thirty-nine  shillings  and  eleven  pence  against  the  nowplaintifl 
and  euperinde  talUer  proeeeeum  /uU,  that  he  recovered  the  said  debt^**  etc 
On  demurrer  it  was  adjudged  for  the  plainti£^  because,  among  other  things, 
"  when  a  judgment  is  pleaded  in  an  inferior  court,  especially  in  a  court  not 
of  record,  the  proceedings  should  bo  set  forth  at  large,  and  not  to  say  talUer 
proceeeum  fuU,**  and  because  it  was  not  shown  that  the  debt  arose  within  the 
jurisdiction.  It  is  obvious,  however,  that  where  jurisdiction  exists  as  to 
the  subject-matter  and  the  person,  the  same  presumption  ought  to  be  in- 
dulged in  favor  of  the  regularity  of  its  exerdse,  whether  the  tribunal  be  one 
of  limited  or  of  general  jurisdiction.  Hence,  there  is  no  greater  re«Bon  ap- 
parent for  setting  out  the  proceedings  at  large  in  the  one  case  than  in  the 
other. 

Ancient  £ule  Modified  so  as  to  Allow  Concisb  Statement. — ^Not- 
withstanding the  ancient  decisions  to  the  contrary,  to  which  we  have  already 
referred,  it  was  established  at  an  early  day,  in  acoordanoe  with  the  obvious 
reason  of  the  case,  that  the  proceedings  need  not  bo  set  out  in  full  in  pleading 
the  judgment  of  an  inferior  court,  but  that  it  was  admissible,  after  proper 
allegations  of  the  jurisdictional  facts,  to  summarize  the  steps  before  judg- 
ment, under  a  general  averment  of  "talUer  procesmm /uU,**  concluding witii 
a  statement  of  the  recovery  of  judgment:  Freeman  on  Judgments,  sec.  454;  1 
Chit.  Fl.  385;  Mahareth  v.  PoUard,  1  Ld.  Baym.  80;  Rowland  v.  Veale,  1 
Oowp.  18;  Doe  v.  Parmiter,  2  Lev.  81 ;  Riggintton  v.  Martin,  2  Mod.  195; 
Cornell  v.  Barnes,  7  Hill,  37,  note;  Barnes  v.  Harris,  4  N.T.  375.  Beferring 
to  the  English  cases  on  this  subject,  Mr.  Sergeant  WUliams,  the  learned  an- 
notator  of  Saunders*  reports,  says,  in  his  note  (2)  to  Pitt  v.  Knight,  I  Saond. 
92:     '*  In  pleading  the  judgments,  even  of  inferior  courts,  whether  of  record 
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or  not,  it  is  now  held  not  to  be  necessary  to  set  out  the  cause  of  action,  or 
that  the  defendant  became  indebted  within  the  jorisdiction  of  the  coart;  bat 
it  is  sufficient  to  say,  that  at  a  certain  court,  etc,  held  at,  etc.,  A.  B.  levied 
his  certain  plaint  against  C.  D.,  in  a  certain  plea  of  trespass  on  the  case  or 
debt,  etc  (as  the  case  may  be),  for  a  cause  of  action  arising  within  the  jur* 
isdiction  of  the  court,  and  thereupon  such  proceedings  were  had:  that  after- 
wards, etc.,  it  was  considered  by  the  said  court  that  the  said  A.  6.  should 
recover  against  the  said,"  etc. 

Jurisdictional  Facts  must  be  Averrkd. — Although,  as  above  stated,  the 
proceedings  need  not  be  set  out  in  full  in  pleading  the  judgment  of  an  in- 
ferior court,  it  is  still  necessary,  as  a  general  rule,  in  the  absence  of  any 
statute  dispensing  with  the  requirement,  that  the  facts  which  confer  juris- 
diction over  the  subject-matter  and  the  person,  should  be  alleged:  Freeman 
on  Judgments,  sec.  454;  I  Chit.  PL  385;  SoUersy,  Lawrence^  Willes,  413;  Read 
V.  Pope^  1  Cromp.  M.  &  E.  301;  WilUy  v.  Strickland,  8  Ind.  453;  Draggoo 
V.  Graham,  9  Id.  212;  Dakm  v.  Hudson,  6  Cow.  221;  Cleveland  v.  Rogers,  6 
Wend.  438;  Lawton  v.  Erwin,  9  Id.  233;  Cornell  v.  Barnes,  7  Hill,  35  and 
note;  People  v.  Koeber,  Id.  39;  Barnes  v.  Harris,  3  Barb.  603;  Turner  ▼. 
Roby,  3  N.  Y.  193;  Bridge,  v.  Ford,  4  Mass.  649.  A  general  averment  of  jur- 
tMiiction  will  not  do;  the  facts  upon  which  jurisdiction  depends  must  be  set 
out:  CUvdand  v.  Rogers,  6  Wend.  438;  Sheldon  v.  Hophins,  7  Id.  455;  Lauh 
toti  V.  Erwin,  9  Id.  233;  KichoU  v.  ^fason,  21  Id.  339;  Banies  v.  Harris,  3 
Barb.  603.  In  the  latter  case,  Morehouse,  J.,  after  stating  that  it  is  not  neces« 
sary  to  set  out  the  proceedings  at  large,  but  that  they  may  be  included  under 
a  general  averment  of  taliter  processum  fuit,  says:  "Under  this  general  rule 
another  principle  of  pleading  must  be  kept  in  view,  that  facts  are  to  bo 
stated  for  the  information  of  the  court,  not  arguments,  or  inferences,  or  mat- 
ters of  law.  Facts,  then,  must  be  shown,  to  give  jurisdiction,  not  a  mere  aver- 
ment of  jurisdiction;  and  it  must  be  complete,  that  is,  the  court  must  bo 
shown  to  have  had  jurisdiction  of  the  subject-matter  and  of  the  persons  affect- 
ed by  the  proceeding  or  judgment.  The  case  of  Smith  v.  Mumford,  9  Cow. 
26,  furnishes,  apparently,  an  approved  precedent  of  a  declaration  in  debt  on 
a  judgment  in  a  justice's  court,  short  of  this  in  not  showing  jurisdiction  of  the 
person;  and  so,  also,  does  Stiles  v.  Steinart,  12  Wend.  473.  The  former  case 
was  brought  before  the  court  upon  demurrer  to  the  evidence,  and  the  latter 
in  arrest  of  judgment.  The  court  do  not,  however,  in  either  case,  advert  to 
the  circumstance  as  affecting  the  rule  Upon  established  principles  they 
were  good  after  verdict,  though  bad  before.    The  case  of  Cleveland  v.  Rogers, 

6  Id.  438,  lays  down  what  I  esteem  the  true  rule  on  this  subject.  It  is  re- 
ferred to  in  Stiles  v.  Stewart,  12  Id.  473,  with  the  remark  that  it  must  be  con- 
sidered as  confined  to  a  case  of  an  avowry  or  other  pleading  subsequent  to 
the  declaration,  where  greater  cei*tainty  was  required.  Lawton  y.  Erwin,  9  Id. 
233,  confirming  the  rule  in  6  Wend.,  was  not  referred  to.  In  Cornell  v.  Barnes, 

7  Hill,  35,  the  rule  as  above  laid  down  was  reasserted.'*  The  decision  in  thia 
case  was  afiBrmed  in  Barnes  v.  Harris,  4  N.  Y.  375. 

It  must  appear  from  the  pleading  that  the  cause  of  action  was  within  the 
jurisdiction  of  the  court:  I  Chit.  PI.  385;  Read  v.  Pope,  1  Cromp.  M.  & 
B.  301.  But,  as  was  held  in  the  principal  case,  the  court  will  take  judicial 
notice  of  a  pubUo  statute  conferring  jurisdiction  upon  inferior  tribunals,  and 
if  the  facts  alleged  as  to  the  amount  and  nature  of  the  cause  of  action  are  such 
as  to  show  that  it  was  within  the  jurisdiction  of  the  tribunal  pronouncing  the 
judgment,  no  direct  allegation  to  that  effect  is  necessary:  Masterson  ▼. 
Matthews,  60  Ala.  260.  As  to  jurisdiction  over  the  party,  it  must  bo  alleged 
Am.  Dbo.  Tox..  XZVn-10 
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either  that  process  was  duly  sued  oat,  and  served  upon  him,  or  that  he  ap- 
peared in  the  action:  Cornell  v.  Barnes,  7  Hill,  35;  NichoU  v.  Mason^  21 
Wend.  339.  **  The  allegations  showing  jurisdiction  of  the  person,**  says  Mr. 
Hill,  in  his  note  to  Cornell  v.  Barnes,  7  Hill,  39,  '*  will  of  course  vary  accord- 
ing to  the  mode  of  proceeding  prescribed  for  and  adopted  by  the  infeiic/ 
court;  and  it  is  scarcely  necessary  to  mention  that  the  precedents  to  be 
found  in  the  English  books  on  pleading  are  not  to  be  too  closely  followed  in 
this  respect.  In  setting  forth  the  judgment  of  a  justice  of  the  peace,  the 
pleader  should  pursue  the  course  indicated  by  the  case  reported  in  the  text; 
that  is,  begin  by  alleging  the  issuing  and  service  of  the  summons  or  other 
process  by  which  the  suit  was  commenced,  and  then  pass  to  the  rendition  of 
the  judgment  by  a  talUer  processum/uU,  etc. :  See  Hoose  v.  Sfierrill,  16  Wend* 
83;  Cleveland  v.  Rogers,  6  Id.  438.  If  jurisdiction  in  the  case  was  acquired 
independently  of  the  process,  as  by  the  party  appearing  and  joining  issue 
npon  the  merits,  the  pleading  should  state  the  matter  accordingly.  ** 

A  leading  case  on  this  subject  in  New  York,  prior  to  the  adoption  of  the 
code,  was  Turner  v.  Rohy,  3  N.  Y.  193.  In  that  case  the  question  arose  ob 
a  plea  of  a  former  adjudication  in  a  justice's  court  interposed  in  an  action  o( 
assumpsit.  Brouson,  J.,  delivering  the  opinion,  said:  "In  pleading  the 
judgments  of  inferior  courts  of  special  and  limited  jurisdiction — and  such  are 
our  justices*  courts — it  is  necessary  to  show  that  the  court  not  only  had 
jurisdiction  of  the  subject-matter  in  controversy,  but  that  it  also  acquired 
jurisdiction  over  the  person  of  the  defendxmt. 

"  The  only  cases  in  this  state  which  seem  to  militate  against  this  rule  are 
Smith  V.  Mumford,  9  Cow.  26,  and  Stiks  v.  Stetoarl,  12  Wend.  473;  but  both 
of  those  cases  came  before  the  court  after  verdict.  And  besides,  in  both  caaea^ 
the  attention  of  the  court  was  confined  to  jurisdiction  of  the  subject,  and  no 
notice  whatever  was  taken  of  the  question  of  jurisdiction  over  the  party.  If 
the  defect  in  pleading  was  not  cured  by  the  verdict,  as  I  am  inclined  to 
think  it  was,  still  the  most  that  can  be  said  of  either  of  those  cases  is,  that 
the  court  overlooked  a  question  which  should  have  been  considered;  and  not 
that  the  point  was  decided  one  way  or  the  other.  It  has  sometimes  been 
supposed  that  Stiles  v.  Stewart  makes  a  distinction  between  setting  up  a  judg- 
ment in  a  declaration,  and  in  a  pica;  and  that  in  the  former  case,  jurisdic- 
tion need  not  be  shown,  though  it  must  in  the  latter.  That  would  answer 
the  plaintiff's  purpose  in  this  case,  for  the  question  arises  on  a  plea.  But 
there  is  nothing  in  the  distinction.  With  a  single  exception  which  will  bo 
noticed  hereafter,  whenever  the  judgment  of  an  inferior  court  of  special  and 
limited  jurisdictioii  is  pleaded,  whether  in  a  declaration  or  in  any  othei 
pleading,  it  is  necessary  to  show  that  the  court  had  authority,  both  as  to  8ub> 
ject  and  person,  to  render  the  judgment.  The  general  rule  is  so  fully  settled, 
and  of  such  every -day  application,  that  I  need  not  cite  books  to  prove  it.  It 
was  formerly  held  necessary  to  set  out  the  proceedings  at  laxge;  but  in  mod- 
em times,  it  is  enough  to  state  the  facts  which  show  jurisdiction,  and  then 
■ay,  talUer  processum/uU,  the  judgment  was  rendered. 

**  The  plea  alleges  that  the  plaintiff  '  impleaded  *  Roby.  But  that  Is  no 
more  than  saying  he  sued  or  prosecuted  him  by  course  of  law,  or  due  oonrse 
of  law:  Tom.  L.  I),  and  Bouv.  L.  D.,  Implead. ;  neither  of  which  is  sufficienu 
It  is  not  enough  to  allege  in  general  terms  that  the  court  had  jurisdiction; 
but  the  facts  on  which  jurisdiction  depends  must  be  stated.  I  will  only  re- 
fer to  such  cases  as  happen  to  lie  before  me:  Cleveland  v.  Rogers,  6  Wend. 
438;  SaeleU  v.  Andross,  6  Hill,  327;  Van  Etten  v.  JJurst,  6  Id.  311;  PeopU 
▼.  Koeler,  7  Id.  39;    Whitney  v.  Shufelt,  1  Denio,  592.     In  pleading  a  judg^ 
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ment  in  Patrick  v.  Johnsoriy  3  Ley.  403,  the  allegation  was,  that  the  defend- 
ant in  that  action  was  indebted  to  the  phuntiff  within  the  jnrisdiction  of  the 
borough  court,  which  was  a  court  of  record,  and  for  the  recovery  of  the  debt 
the  plaintiff  *  impleaded '  the  defendant  in  the  same  court,  and  found  pledges 
to  prosecute  his  suit,  and  thereupon  talUer  proeessum/uUt  etc.  This  was  held 
tutamount  to  saying,  he  levied  his  plaint,  which  was  the  proper  allegation 
in  that  casie.  But  the  judgment  was  in  a  court  of  record  where  jurisdiction 
was  acquired  by  levying  a  plaint.  Our  justices'  courts  are  not  courts  of 
record;  and  jurisdiction  over  the  person  of  the  defendant  is  not  acquired  by 
levying  a  plaint,  but  by  the  issue  and  service  of  process,  or  by  voluntary  ap- 
Cornell  v.  Barnes^  7  Hill,  35  and  note  (e),  39.  The  plea  neither 
that  Roby  was  served  with  process,  nor  that  he  appeared  in  the  for- 
mer action;  and  is  bad  for  that  reason."  The  learned  judge  then  proceeded 
to  show  that  the  only  exception  to  the  general  rule  on  this  subject  was  where* 
in  an  action  in  an  inferior  court,  on  a  nonsuit  or  otherwise,  judgment  was 
midered  in  favor  of  the  defendant  for  costs;  and  the  defendant  afterwards 
ioed  on  that  judgment  for  the  costs  so  adjudged.  A  case  of  this  kind  was 
Mwrray  v.  JViUon^  1  Wils.  316.  In  that  case  it  was  held  that  a  declaration 
CO  a  judgment  of  nonsuit  in  an  inferior  court  need  not  show  that  a  plaint 
WIS  levied  for  a  cause  of  action  arising  within  the  jurisdiction  of  the  court, 
for,  as  the  court  there  said,  the  plaintiff's  '*  process  may  be  illegal  from  be- 
gmw'Tig  to  end,'*  and  yet  the  defendant  nevertheless  entitled  to  his  costs. 

Ko  DisTCTcnoN  between  Declakation  and  Other  Pleading  in  this 
Besfect. — There  seems  to  be,  as  Mr.  Justice  Bronson  says  in  his  opinion  in 
Tvmery.  lioby,  above  quoted  from,  "nothing  in  the  distinction "  referred 
to  in  the  principal  case,  between  the  method  of  pleading  a  judgment  of  an 
inferior  court  in  a  declaration,  and  that  to  be  adopted  in  setting  it  up  as  a 
defense  to  an  action.  Judge  Bronson,  indeed,  apparently  admitted  the  ex- 
istence of  such  a  distinction  in  Nicholl  v.  Mason,  21  Wend.  339.  In  that 
case,  the  question  arose  upon  a  plea.  After  stating  the  general  rule  to  be, 
that  in  pleading  the  judgments  and  proceedings  of  inferior  courts,  the  facts 
ghring  jurisdiction  over  the  subject-matter  and  the  person  of  the  party  must 
be  averred.  Judge  Bronson  said:  "A  declaration  on  a  justice's  judgment 
has,  in  modem  times,  been  excepted  from  the  operation  of  this  rule:  SmUh 
V.  Mum/ord,  9  Cow.  26;  Stiles  v.  Stetoart,  12  Wend.  473."  There  is  no  solid 
reason  for  a  different  rule  for  pleading  the  same  matter  as  a  cause  of  action, 
from  that  which  is  proper  where  it  is  relied  upon  as  a  defense;  and,  as  Mr. 
Hill  says,  in  his  note  to  Cornell  v.  Barnes,  7  Hill,  35,  the  authorities  gen- 
erally do  not  prescribe  a  different  rule  for  the  two  classes  of  cases.  It  mat* 
tera  not,  therefore,  in  what  form  of  action,  or  in  what  stage  of  the  proceed- 
ings, it  becomes  necessary  for  a  party  to  plead  a  judgment  of  an  inferior 
ooort  as  a  foundation  for  Ids  right.  In  any  case  he  must,  in  the  absence  of 
a  statute  to  the  contrary,  set  out  the  facts  conferring  jurisdiction  to  pro- 
nounce the  judgment.  It  is  so,  in  declaring  on  such  a  judgment:  Sellers  v. 
Lawrence,  Willes,  413;  Bead  v.  Pope,  1  Cromp.  M.  &  IL  301;  Barnes 
T.  Harris,,  3  Barb.  603;  S.  C,  4  N.  Y.  375.  So  in  an  action  against  a 
constable  and  his  sureties,  for  neglect  to  levy  and  return  an  execution  on 
such  judgment:  Lavoton  v.  Ertcin,  9  Wend.  233;  Cornell  v.  Barnes,  7  Hill, 
35.  So  in  an  action  of  debt  against  an  officer  for  suffering  an  escape  of  a 
party  taken  upon  such  an  execution:  Dakin  v.  Hudson,  6  Cow.  221.  So 
where  such  a  judgment  is  pleaded  as  a  defense:  Turner  v.  Boby,  3  N.  Y.  193; 
Doe  ▼.  Parrmier,  2  Lev.  81.  The  same  rule  applies  in  an  action  on  a  recog- 
nismoe  taken  by  a  justice:  People  v.  Koeber,  7  Hill,  39;  Bridge  v.  Ford»  4 
649. 
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Whxbi  thb  Objiction  is  Mads  afteb  Vzbdict,  as  it  was  in  the  prin- 
cipal oaae,  it  aeema  that  the  want  of  allegations  of  jurisdictional  facts  will  bo 
deemed  cozed.  Thns,  in  BiM  v.  Steward^  1  Wils.  255,  which  was  an  action 
against  an  officer  for  an  escape  of  a  party  arrested  under  the  pnwess  of  an 
inferior  court,  it  was  held,  after  verdict,  that  it  would  be  presumed  that 
everything  necessary  to  be  proved  to  sustain  the  verdict  was  proved  upon  the 
trial,  and  that  the  cause  of  action  was  within  the  jurisdiction  of  the  conrt 
pronouncing  the  judgment,  unless  the  contrary  appeared  upon  the  record.  So^ 
in  case  for  the  rescue  of  a  debtor  arrested  on  mesne  process  from  an  inferior 
courts  it  was  held,  after  verdict,  not  to  be  a  sufficient  ground  for  arresting 
the  judp^ent,  that  the  declaration  did  not  allege  that  the  cause  of  action 
arose  within  the  jurisdiction  of  the  inferior  court,  and  that  the  party  did  not 
appear  at  the  return  of  the  writ:  BtnUey  v.  Donnelly,  8  T.  R.  127.  In  Orqjf 
V.  Oriswold,  I  Denio,  432,  it  was  held,  citing  the  principal  case,  that  in  an 
action  in  a  justice's  court,  a  declaration  stating  that  the  plaintiff  claims  to 
recover  on  a  former  judgment  of  a  justice's  courts  identifying  it,  was  suffi- 
cient, if  the  defendant  did  not  object  by  demurrer. 

RuLB  Changed  by  Statute. — ^By  section  161  of  the  New  York  Code,  1 
Bliss  An.  N.  Y.  Code,  p.  398,  sec.  532,  it  is  provided  that»  '*  in  pleading  a 
judgment  or  other  determination  of  a  court  or  officer  of  special  jurisdiction, 
it  is  not  necessary  to  state  the  facts  conferring  jurisdiction;  but  the  judgment 
or  determination  may  be  stated  to  have  been  duly  given  or  made.  If  that 
allegation  is  controverted,  the  party  pleading  must,  on  the  trial,  establish 
the  facts  conferring  jurisdiction."  Similar  provisions  have  been  adopted  in 
most  of  the  states  and  territories:  Gantt's  Arkansas  Digest  (1874),  sec.  4603; 
Comp.  Laws  of  Arizona  (1877),  sec.  2495,  c.  48,  sec.  59;  California  Code  of 
Civ.  Proc.,  sec.  456;  King's  Laws  and  Rules  of  Practice  in  Colorado,  c.  4,  tit 
4,  sec.  65;  Dakota  Code  of  Civ.  Proc,  sec.  130  (Rev.  Codes  of  1877,  p.  533); 
Florida  Code  of  Civ.  Proc.,  sec.  Ill  (Bush's Digest,  488);  Rev.  Laws  of  Idaho 
(1874  and  1875),  sec  59,  p.  91;  2  Miller's  Annotated  Rev.  Code  of  Iowa,  p.  684, 
sec.  2714;  2  Davis  Itev.  Stat,  of  Indiana,  p.  76,  sec.  83;  Kansas  Code  of  Civ. 
Proc,  sec.  121  (Dassler's  Comp.  Laws,  617);  Bumes  v.  SimpMn,  9  Kans.  658» 
663;  Bullitt's  Codes  of  Kentucky  (1876),  p.  29,  c  7,  tit.  7,  sec  122  of  th« 
civil  practice  act;  2  Comp.  Laws  of  Michigan  (1871),  p.  1580,  c.  178,  sec  65; 
Statutes  of  Minnesota  (1878),  p.  722,  sec.  108;  Rev.  Code  of  Mississippi,  p. 
187,  sec.  586;  2  Wagner's  Statutes  of  Missouri  (1870),  p.  1020,  sec  42;  Mon- 
tana Civ.  Prac.  Act,  sec.  67  (Codified  Statutes  of  Montana  of  1871  and 
1872,  p.  40);  Gen.  Stat  of  Nebraska  (1873),  p.  544,  sec  127;  2  Comp.  Lawsof 
Nevada,  p.  298,  c  52,  tit  4,  sec.  59;  Tourgee's  North  Carolina  Code,  p.  109, 
sec.  121;  Battle's  Ile\nsal,  p.  170,  sec.  121;  2  Rev.  Stat  of  Ohio  (1880),  sec 
5090;  Gen.  Laws  of  Oregon  (compilation  of  1872),  p.  123,  sec  85;  Rev.  Stat 
of  South  Carolina  (18G9),  p.  609,  sec.  184;  Comp.  Laws  of  Utah  (1876),  p.  415^ 
sec  59;  Gen.  Laws  of  Washington  Territory  (1869-1871),  p.  24,  sec  94. 
Under  these  statutory  previsions,  the  allegation  that  a  judgment  of  an  infe- 
rior court  was  * '  duly  given  or  made  "  is  equivalent  to,  and  is  a  substitute  for  the 
averments  of  jurisdictional  facts  required  at  common  law,  and  dispenses  with 
the  necessity  for  any  such  averments:  Ket/s  v,  Grannis,  3  Nev.  548;  WilUy^, 
Strickland^  8  Ind.  453;  Crake  v.  Crake,  18  Id.  156;  Ilamcom  v.  Totoer,  17  CaL 
618;  Beans  v.  EmanueUi,  36  Id.  117;  Wheeler  v.  Dakin,  12  How.  Pr.  537- 
But  if  there  is  no  allegation  that  the  judgment  was  "  duly  given  or  made," 
and  no  equivalent  allegation,  then  the  facts  necessary  to  confer  jurisdiction 
must  be  averred  as  at  common  law:  Crcike  v.  CraJse^  18  Ind.  156;  f^tmsne^fiiaii 
V.  Danos.  35  CaL  441. 
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The  word  "duly"  ia  most  eesential,  and  in  general  it  is  safest,  though, 
periiape,  not  indispensable  to  follow  the  langaage  of  the  statute.  An 
allegation  that  the  plaintifb  commenoed  an  action  in  a  jastice's  court 
before  a  certain  person,  "who  was  a  justice  of  the  peace,  and  had  full 
authority  and  jurisdiction  over  both  the  person  of  the  defendant  and  the 
sabject-matter  of  the  action,  to  try  the  same,  and  that  such  proceedings 
were  thereupon  had  that,  etc.,  judgment  was  entered  in  said  action  by  baid 
juatioe  in  favor  of  the  plaintiffs,"  etc.,  is  not  sufficient:  Hunt  v.  DiUcher,  13 
How.  Pr.  53A,  The  officer  making  the  adjudication  must  be  designated. 
Therefore,  a  plea  that  certain  premises  were  "  duly  sold,"  for  the  non-pay- 
ment of  a  tax  "duly  imposed,"  without  stating  by  whom  it  was  imposed,  is 
inmfficient:  Carter  v.  Koezley,  14  Abb.  Pr.  147;  S.  C,  9  Bosw.  583.  For  an 
illvatration  of  averments  which  have  been  held  substantially  equivalent  to 
the  allegation  provided  for  by  statute,  where  a  judgment  of  an  inferior  court 
]•  pleaded  in  justification  in  an  action  for  causing  the  plaintiff  to  be  arrested 
and  imprisoned,  see  WUUa  v.  Havemeyer,  5  Duer,  447. 

Plsadiko  Justice's  Judomxnt  of  Sister  State. — ^In  theabsence  of  any  stat- 
ute, of  course,  an  action  can  not  be  maintained  on  a  judgment  of  an  inferior 
tribunal  of  another  state  without  averring  and  showing  the  jurisdiction  of  the 
court  to  pronounce  the  judgment.  Aa  a  court  will  not  take  judicial  notice  of 
the  laws  of  another  state,  it  is  necessary,  in  pleading  a  justice's  judgment 
rendered  in  a  sister  state,  to  plead  the  statute  which  gave  tiie  justice  jurisdic- 
tion:  Sheldon  v.  Hopkins,  7  Wend.  435;  TJumas  v.  Robinson,  3  Id.  267. 
There  seems  to  be  some  question  also  whether  the  necessity  of  pleading  juris- 
dictional facts,  where  such  a  judgment  is  relied  on,  is  dispensed  with  by  the 
atatates  above  referred  to,  providing  that  the  judgment  of  an  inferior  court 
may  be  pleaded  to  have  been  "duly  given  or  made."  In  HolUster  v.  HoU 
Utter,  10  How.  Pr.  539,  it  was  said,  though  the  statement  was  rather  obiter 
tUetutn^  that  section  161  of  the  New  York  code  did  not  apply  to  foreign 
judgments,  and  therefore  did  not  change  the  common  law  rule  as  to  pleading 
judgments  of  inferior  courts  in  a  sister  state.  In  Kama  v.  Kunkle,  2  Minn. 
313^  it  was  held  also  that  a  similar  provision  in  the  Minnesota  statutes  did 
not  apply  to  judgments  of  another  state.  In  Halfttead  v.  Black,  17  Abb.  Pr. 
227,  it  was  directly  decided,  on  the  other  hand,  that  under  the  New  York 
eode,  a  judgment  of  another  state  could  be  pleaded  as  having  been  "duly 
given  or  made."  That  case,  however,  was  one  involving  a  judgment  of  a  supe- 
rior court. 

But  if  the  statute  applies  at  all  to  foreign  judgments,  it  must  apply  to 
those  of  courts  of  inferior  jurisdiction.  In  Indiana  it  has  been  expressly  de- 
termined that  it  does  so  apply:  WiUey  v.  Strickland,  8  Ind.  453;  Crc^e  v. 
Crake,  18  Id.  156;  Toledo  etc.  RaUway  Co,  v.  McNuUy,  34  Id.  531.  In 
Crake  v.  Crake,  18  Id.  156,  Perkins,  J.,  says:  "It  is  doubted  in  other  states 
where  code-pleading  is  adopted,  whether  the  substitute  for  the  common  law 
averments  can  be  used  in  the  suit  upon  the  transcript  of  a  judgment  from 
another  state:  Abb.  PL  (N.  Y.)  231,  note  w;  Swan's  PI.  &  Pr.  (1861), 
211.  But  it  has  been  allowed  to  be  so  used  in  this  state,  and  we  are  not  die- 
posed  to  depart  from  the  practice  we  have  adopted  on  this  point.  In  suing, 
then,  in  this  state,  upon  a  judgment  of  a  justice  of  the  peace,  the  complaint 
must  either  aver  the  facts  showing  jurisdiction,  or  allege,  as  a  substitute, 
'that  the  judgment  was  duly  given:'  Swan,  supra.  The  form  copied  in 
Dra^fjoo  v.  Graham,  9  Ind.  212,  is  defective  in  this  particular."  It  seems  to 
vs  that  these  latter  cases  hold  the  better  doctrine.  There  is  no  apparent 
leason  why  the  same  rule  of  pleading  should  not  apply  to  causes  of  action  of 
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the  same  kind,  although  they  may  have  arisen  in  different  states,  unless  sach 
a  construction  of  the  statute  is  forbidden  by  its  express  terms,  or  by  neoea* 
aary  implication,  which  does  not  seem  to  be  the  case. 

Public  Statutes  Judicially  Noticed  in  the  same  state:  See  the  note  to 
StaU  V.  TtoiUyt  11  Am.  Dec  780;  People  v.  Herkimer,  15  Id.  379.  But  not 
BO  the  laws  of  a  sister  state:  Holmes  v.  Broughton,  25  Id.  536,  and  eitatioiia 
in  the  note  thereto. 


Beebe  v.  Bull. 

[13  Wkkdbll,  604.] 

BsjBonoN  ov  A  Demand  Offered  as  a  Set-off  ik  a  Fobkbb  AonoHy  on  a 
trial  before  referees,  is  no  bar  to  a  subsequent  action  thereon,  if  such  de- 
mand could  not  legally  have  been  allowed  as  a  set-off. 

&BFEBXBS  Stand  in  the  Place  of  a  Jury  in  such  a  case. 

Where  Part  of  a  Witness*  Testimony  is  Ck>MFETENT,  an  objectiQii  to  the 
whole  of  it  is  too  broad,  and  must  be  disallowed. 

Decision  of  Referees  on  a  Collateral  Point  is  not  evidence  in  a  subae- 
quent  action  directly  involving  that  question. 

Ebbob  from  the  common  pleas,  in  an  action  of  assampsit  for 
work,  labor,  and  services,  brought  by  Bull  against  Beebe.  The 
defendant  pleaded,  among  other  things,  that  in  a  previous  action 
brought  by  him  against  Bull,  the  latter,  at  the  hearing  before  the 
referees,  submitted  the  present  demand  as  a  set-off  and  the  same 
was  passed  upon  by  the  referees,  etc.  At  the  trial,  it  appeared, 
by  a  special  report  of  the  referees  in  the  former  action,  as  well 
as  by  parol,  that  the  present  demand,  which  was  for  the  trans- 
portation of  certain  goods,  was  exhibited  in  the  former  action 
as  a  set-off  by  the  plaintiff  here,  who  was  then  defendant;  that 
though  the  goods  were  transported  for  Alvah  Beebe,  then  plaint- 
iff, now  defendant,  it  was  under  an  agreement  that  the  same 
should  be  applied  to  the  payment  of  a  certain  partnership  ao- 
<K)unt  against  Bull,  and  in  favor  of  the  firm  of  Jedediah  and 
Alvah  Beebe,  which  firm  had  been  recently  dissolved,  and  the 
accounts  assigned  to  the  said  Alvah;  and  that  the  referees 
therefore  rejected  the  set-off  and  left  the  demand  to  be  applied 
on  the  partnership  account.  The  court  held  the  present  action 
was  not  barred.  Wulbridge,  Bull's  attorney  in  the  former  ac- 
tion, testified  that  he  prepared  the  bill  of  particulars  submitted 
in  that  action  without  consultation  with  bis  client,  and  that  the 
latter,  on  hearing  of  it,  objected,  and  said  the  prices  were  too  low. 
The  defendant  objected  to  this  testimony,  but  the  court  ad« 
mitted  it.  Verdict  for  the  plaintiff,  and  the  defendant  brought 
error,  on  exceptions  to  the  above  rulings. 
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t/.  A,  Spencer f  for  ihe  plaintiff  in  error. 
if.  T.  BeynoldSf  for  the  defendant  in  error. 

Bj  Coart,  SircHKBLAin>,  J.     The  demand  of  the  plaintiff  in 

this  Boit  was  properly  rejected  as  a  set-oif  by  the  referees;  it 

eould  not  legally  have  been  allowed.     The  defect  was  not  in 

the  proof,  but  in  the  nature  of  the  demand.     The  goods  were 

transported  by  Bull,  upon  an  agreement  with  Alvah  Beebe,  to  pay 

the  partnership  account  of  Jedediah  and  Alvah  Beebe.    This  was 

his  express  agreement.     There  was  an  express  appropriation 

by  the  parties  of  these  services  to  the  partnership  account. 

Bull  could  not  have  recovered  the  amount  from  Beebe,  unless 

ha  had  refused  to  credit  it  to  him  as  the  partnership  demand,  and 

of  course  be  could  not  set  it  off  against  an  individual  account 

of  Alvah  Beebe.     The  rule  upon  this  subject  is  correctly  stated 

by  the  chief  justice  in  McOuirUy  v.  Herrick,  5  Wend.  245,  as 

follows:  If  a  party  to  a  suit,   either  plaintiff  or  defendant, 

present  a  demand  which  is  legal  and  proper  to  be  allowed  if 

supported  by  sufBdent  testimony,  and  the  jury  pass  upon  it 

and  disallow  it,  such  demand  can  not  be  recovered  in  another 

Boit:  2  Johns.  210;  6  Id.  168;  2  Id.  229;  16  Id.  136;  15  Id.  229, 

432.     The  error  of  the  jury  may  be  ground  for  granting  a  new 

trial  when  brought  up  on  a  case,  or  for  reversing  the  judgment 

when  brought  up  on  certiorari;  but  it  can  not  be  received  col- 

laterally.     The  verdict  is  conclusive,  unless  it  appears  that  the 

claim  rejected  by  them  could  not  legally  have  been  allowed. 

The  cases  of  BuU  v.  Eopkina,   7  Johns.    22,    and    Wolfe   v. 

Washburn,  6  Cow.  262,  fully  support  the  opinion  that  the  party 

is  not  precluded  where  the  demand  rejected  by  the  jury  could 

not  legally  have  been  allowed.     Such  was  clearly  the  case  here 

upon  the  evidence  before  the  referees,  and  the  former  trial  is  no 

bar  to  this  action.     The  referees  undoubtedly  stood  in  the  place 

of  a  jury,  and  their  decision  in  relation  to  this  matter  would 

produce  the  same  legal  consequences:  12  Johns.  219. 

The  exception  to  Walbridge's  testimony  was  too  broad.  A 
part  of  it  was  clearly  competent,  but  the  objection  went  to  the 
whole,  and  was  therefore  properly  overruled.  The  objection- 
able  part  of  the  evidence  was  also  very  unimportant.  The 
plaintiff  was  not  concluded,  by  the  decision  of  the  referees  that 
his  demand  could  be  recovered  from  the  partnership  only,  from 
subsequently  bringing  an  action  against  Alvah  Beebe.  If  it 
was,  in  truth,  a  demand  against  the  firm,  as  Beebe  proved  to 
the  satisfaction  of  the  referees  on  the  former  trial,  he  should 
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have  set  up  that  defense  in  this  action.     The  deoision  of  the 
referees  was  not  evidence  for  him  on  that  point. 
Judgment  affirmed. 

Dehakd  PB0PERL7  EXCLUDED  AS  NOT  Leoallt  A  Skt-oi¥  may  be  sued 
in  another  action:  Ivea  v.  Ooddard,  1  Hilt.  435.  Qenerally,  a  daim  or  de- 
fense which  was  inadmissible  in  a  previons  aotion,  bat  was  nevertheless 
litigated  and  finally  disallowed,  may  be  liti^ted  anew  notwithstanding  such 
disallowance:  Bakery.  Rand,  13  Barb.  160.  But  where  a  demand  is  proper 
to  be  allowed  as  a  set-off,  bat  is  rejected  becaase  not  safficiently  proved,  it 
can  not  be  made  the  foundation  of  another  action:  Hatch  v.  Benton,  6  Id.  34^ 
all  citing  the  principal  case.  It  is  cited  also  in  Ansley  v.  Ptanon,  8  Ala. 
436»  where  an  action  was  brought  against  a  defendant  on  two  notes  indorsed 
by  him,  and  the  case  was  submitted  to  the  court,  who  gave  an  opinion  in 
favor  of  the  plaintiff  on  both  notes,  bat  afterwards  permitted  him  to  with- 
draw one,  and  it  was  held  that  he  was  not  precluded  from  subeequently 
suing  the  note  so  withdrawn. 

Specific  Grounds  of  Objection  to  the  Competbnct  and  legality  of 
evidence  must  be  pointed  out:  Carter  v.  Bennett,  4  Fla.  338;  Oladden  ▼• 
State,  12  Id.  573;  Eltcood  v.  Deifendorf,  6  Barb.  406.  And  not  only  so^  bnt 
the  ground  of  objection  can  not  be  shifted  in  the  appellate  courts  especially 
where,  if  the  objection  urged  in  the  appellate '  court  had  been  made  in  the 
court  below,  it  might  have  been  obviated:  Briggs  v.  Smith,  20  Barb.  418. 
Where  a  letter  is  offered  as  a  whole,  and  part  of  it  is  inadmissible,  the  whole 
of  it  must  be  excluded:  Gardner  v.  Barden,  34  N.  Y.  438.  In  all  these  cases 
Beebe  v.  Bull  is  referred  to  as  an  aathority. 

Admission  of  Impbofeb  Testimony  is  not  a  Gbound  fob  Bevxbsal» 
where  the  whole  case,  and  not  merely  the  exceptions,  is  before  the  oourt^ 
and  the  court  can  see  that  the  party  has  not  been  prejudiced:  Trimmer  v. 
Trimmer,  13  Hun,  183,  citing  the  principal  case,  and  iJso  Crary  v.  Spragve^ 
ante,  110. 

The  case  is  cited  ako  in  Rich  v.  ^ch,  16  Wend.  666,  to  the  point  that  the 
effect  of  an  exception  may  often  be  neutralized  in  the  course  of  the  trial, 
even  by  the  party  against  whom  it  is  taken;  and  in  Cummingt  v.  Morris,  25 
N.  Y.  634,  to  the  point  that  until  the  affairs  of  a  partnership  are  dosed  or 
settled,  it  can  not  be  said  that  any  debt  exists  from  one  partner  to  the  other. 


Blood  v.  Goodrich. 

[13  WbnDELL,  525.] 

Whebe  a  Sealed  Ck)NTBACT  is  Executed  by  an  Agsht,  a  Pabol  Aoknowl* 
edqment  by  the  principal  that  ho  had  authority,  is  competent  evidence 

of  an  authority  under  seal. 

AsbaMPSiT  to  recover  damages  for  the  breach  of  an  agreement 
to  convey  laud,  executed  by  Kin^bury,  defendant,  for  himself 
and  Goodrich  and  Champion,  tbe  other  defendants.  A  former 
decisiou  in  ibo  cause  is  reported  in  Blood  v.  Ooodrich,  24  Am. 
Dec.  121,  where  the  facts  as  they  appeared  at  that  time  are 
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stated.  On  the  new  trial  granted  bj  that  decision,  Bome  addi- 
tional evidence  was  produced,  the  substance  of  which  is  stated 
in  the  opinion.  Owing  to  certain  rulings  at  the  trial,  the  plaint- 
iff submitted  to  a  nonsuit,  and  moved  for  a  new  trial.  The 
questions  arising  on  this  motion  sufficiently  appear  from  the 
opinion. 

ff.  Braum  and  J.  O.  Morse,  for  the  plaintiff. 

J,  A.  Spencer,  for  the  defendants. 

By  Court,  Savage,  C.  J.  This  cause  comes  up  a  second  time 
on  a  motion  for  a  new  trial.  The  main  question  now  is  the 
flame  which  was  presented  on  the  former  motion,  to  wit,  whether 
there  was  sufficient  competent  evidence  to  submit  to  the  jury 
the  question  whether  all  the  defendants  had  executed  the  con- 
tract of  December  11,  1828;  or,  in  other  words,  whether  there 
was  evidence  to  justify  the  jury  in  finding  that  Kingsbury  exe- 
cuted the  contract  by  virtue  of  an  authority  under  seal. 

On  the  former  motion  we  considered  the  rule  of  law  to  be, 
that  '*  an  authority  to  execute  a  deed  must  be  given  by  deed." 
And  by  this  rule  the  evidence  produced  on  the  first  trial  was 
tested,  and  declared  to  be  insufficient.  The  evidence  on  the 
second  trial  must  be  tested  by  the  same  rule;  but  the  plaintiff 
has  done  on  the  second  trial  what  he  did  not  do  on  the  first — 
he  has  entitled  himself  to  give  secondary  evidence  of  the  exist- 
ence of  a  power  of  attorney.  On  the  former  trial,  as  on  this, 
the  execution  of  the  contract  by  Kingsbury  was  fully  proved. 
There  was  also  sufficient  evidence  to  submit  to  a  jury,  and  to 
authorize  them  in  finding  that  Kingsbury  had  competent 
authority  from  Goodrich;  but  as  to  Champion,  we  were  of  opin- 
ion the  evidence  was  not  sufficient.  The  only  testimony  in  re- 
lation to  an  authority  from  Champion  was  his  declaration  to 
Judge  Brown,  that  he  owned  lands  in  the  state  of  Ohio,  in  com- 
pany with  the  other  defendants  in  this  cause,  and  that  Kings- 
bury was  their  agent  to  sell  and  dispose  of  these  lands.  In 
addition  to  this  testimony,  the  plaintiff  has  now  produced  G. 
Wilcox,  who  went  with  the  plaintiff  a  few  days  after  the  execu- 
tion of  the  contract,  and  called  personally  upon  Goodrich,  at 
XJtica,  and  upon  Champion,  at  Rochester.  The  contract  was 
shown  to  Goodrich,  who  said  that  the  defendants  owned  a  tract 
of  land  together  in  Ohio;  that  Kingsbury  was  empowered  to 
act  for  him  and  Champion  in  the  sale  of  the  same;  that  it  was 
the  same  as  if  they,  Goodrich  and  Champion,  had  done  it. 
At  BocLas'.e'  the  plaintiff  and  the  witness  went  into  Cham- 
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pion's  office;  the  plaintiff  produced  the  contract,  and  showed  it 
to  Champion,  who  said  that  what  was  done  by  Kingsbury  was 
well;  that  they  owned  lands  together  in  Ohio;  that  Kingsbury 
was  agent  for  them,  to  sell  their  Ohio  lands,  and  that  Champion 
wrote  a  letter  by  witness  to  E.  Brown,  of  Bloomfield,  Ohio, 
and  requested  witness  and  plaintiff  to  call  on  Brown  to  show 
them  the  lands.  On  cross-examination,  the  witness  stated  fur- 
ther, that  Goodrich  said,  when  the  contract  was  shown  to  him, 
that  Kingsbury  was  empowered  to  act  as  their  agent,  and  he 
would  ratify  whatever.  Kingsbury  did,  and  act  upon  it  by  way 
of  deeding  the  land;  that  all  would  execute  deeds.  Champion 
said  that  whatever  bargain  Kingsbury  or  Goodrich  made  should 
be  ratified  by  him;  that  they  owned  the  lands  together;  that 
Kingsbury  was  agent  to  act  for  him  and  Goodrich.  It  is  also 
in  evidence  that  Champion,  on  the  sixteenth  of  December, 
1828,  executed  a  power  of  attorney  to  Goodrich,  authorizing 
him  to  sell  and  convey  certain  lands  in  the  same  town  of  Bloom- 
field,  in  Ohio,  which  lands  were  owned  by  himself  and  Good* 
rich. 

Had  Goodrich  and  Champion,  when  the  contract  was  pre- 
sented to  them,  admitted  that  Kingsbury  had  executed  it  by 
virtue  of  a  power  of  attorney  for  that  purpose,  could  it  be 
doubted  that  such  an  admission  would  be  conclusive?  7  Wend. 
186.  In  such  case  the  defendants  could  not  object  that  parol 
evidence  could  not  be  given  of  a  vmtten  instrument,  because 
it  was  their  own  fault  that  it  was  not  produced.  Due  notioe 
had  been  given  to  them  to  produce  it,  and  the  paper  being  in 
their  possession,  and  withheld,  the  plaintiff  had  a  right  to  give 
secondary  evidence  of  its  contents.  What  was  said  by  these 
defendants  was  certainly  calculated  to  produce  the  impression 
upon  the  plaintiff,  that  the  contract  was  properly  executed, 
and  by  virtue  of  full  power  and  authority.  The  contract  itself 
was  produced  and  presented  to  each;  which  was  tantamount  to 
asking  each,  ''Sir,  is  that  your  deed?"  Champion  answers, 
that  what  was  done  by  Kingsbury  was  well;  that  Kingsbury 
was  his  agent  to  sell  the  lands,  and  he  wrote  a  letter  to  another 
agent  in  Ohio,  with  a  view  to  aid  in  and  promote  the  consum- 
mation of  the  contract. 

That  the  authority  was  by  a  proper  power  of  attorney  under 
seal,  may  fairly  be  inferred  from  the  copy  of  a  power  given  by 
Champion  to  Goodrich  but  a  few  days  subsequent  to  the  contract 
executed  by  Kingsbury  with  the  plaintiff.  There  is  no  room, 
therefore,  for  the  supposition  that  a  mere  parol  authority  was 


Oct.  1834.]  Blood  v.  Ooodsioh.  155 

intended;  the  parties  knew  what  sort  of  authority  was  proper 
in  such  a  case;  and  as  it  has  been  adopted  in  one  case,  it  is 
fairly  inferable  that  it  had  been  adopted  in  the  other.    In  the 
former  discussion  of  this  case,  9  Wend.  76  [24  Am.  Dec.  121], 
and  also  iu  Hdnford  y.  McNair,  9  Id.  56,  the  case  of  Steiglils  v. 
E^fUan,  1  Holt,  141,  was  referred  to,  in  which  the  chief  justice, 
after  asserting  the  doctrine  that  an  attorney  who  executes  a 
sealed  instrument  must  have  an  authority  under  seal,  concludes 
by  saying  that  no  subsequent  acknowledgment  will  do.     The 
ehief  justice,  no  doubt,  intended  to  say  that  no  subsequent  ac- 
knowledgment by  parol  could  supersede  the  necessity  of  an 
authority  under  seal,  by  rirtue  of  which  the  deed  was  executed, 
but  he  does  not  say,  nor  did  he  intend  to  say,  that  a  parol 
acknowledgment  by  the  party  of  the  existence  of  an  authority 
under  seal  could  not  be  admitted.    In  that  case  the  attorney 
confessedly  had  not  a  suflScient  authority,  and  in  such  a  case 
the  proposition  was  undoubtedly  true,  that  no  subsequent  ac- 
knowledgment will  do.    If  the  contract,  when  executed  under 
seal,  was  not  the  contract  of  the  principals,  it  did  not  become 
BO  by  a  subsequent  acknowledgment  of  it.    Most  emphatically 
would  this  be  so  in  a  case  like  the  present,  where  the  contract 
is  for  the  sale  of  lands,  in  respect  to  which  a  parol  contract 
would  be  Toid.    No  objection  of  that  kind  can  properly  be 
made  to  the  evidence  in  this  case;  this  is  not  a  parol  acknowl- 
edgment and  ratification  of  a  sealed  instrument  executed  orig- 
inally without  authority,  but  an  admission  by  parol  that  the 
eontract  was  originally  legally  and  properly  executed.    Such 
eridence  is  proper,  and  if  uncontradicted  or  unexplained,  con- 
dusiTe  upon  the  party  making  the  admission.    The  evidence 
offered  in  this  case  was  sufficient,  and  should  have  been  re- 
ceived. 

The  decision  of  this  point  alone  is  sufficient  to  entitle  the 
phuntiff  to  a  new  trial.  If  the  fact  be  proved  that  Kingsbury 
had  power  to  make  the  contract  which  was  executed  by  him, 
the  same  evidence  proves  his  power  to  complete  the  negotiation 
and  contract  in  relation  to  those  lands.  The  propriety,  there- 
fore, of  admitting  much  of  the  testimony  which  was  rejected, 
depends  upon  the  decision  of  the  first  point.  The  subsequent 
letters  and  declarations  and  parol  contracts  made  by  Kings- 
bury and  Goodrich,  should  have  the  same  e£Eect  as  if  made  by 
Champion  also.  Champion  had  given  a  formal  authority  to 
Goodrich  to  convey  lands  in  the  same  town  of  Bloomfield, 
which  were  owned  by  them  jointly,  at  the  same  time  when  he 


156  Yandebzee  v.  MoGbeoob.         [New  York, 

admitted  tlie  power  of  Kingsbury,  and  also  of  Goodrich;  and  to 
this  testimony  there  was  no  objection.  The  plaintiff  also  offered 
to  show  what,  for  the  purpose  of  this  motion,  we  must  consider 
as  proved,  that  long  after  the  conveyances  had  been  executed 
by  Blood  to  Hale  and  Bobinson,  Champion  stated  that  they  had 
been  executed  at  Goodrich's  request,  and  by  his  (Champion's) 
authority,  and  that  they  all  had  received  the  avails  of  such  sale. 
This  testimony  was  proper,  and  should  have  been  received. 

What  should  be  the  measure  of  damages  in  the  event  of  a 
recoveiy,  was  a  question  not  agitated  on  the  trial,  and  one  that 
could  not  be  properly  raised  until  the  plaintiff  had  established 
a  right  to  recover  something.  It  would  therefore  be  traveling 
out  of  the  bill  of  exceptions  to  express  an  opinion  upon  it. 

New  trial  granted.    Costs  to  abide  the  event. 


AuTHORnr  of  Agent  to  Exscute  a  Sealed  Contract. — See  the  fonner 
decision  of  the  sapreme  court  in  this  case,  reported  in  Blood  v.  Ooodriek^  2i 
Am.  Deo.  121,  and  note.  That  a  contract  under  seal,  executed  by  an  agent, 
without  authority,  can  not  be  rendered  binding  by  a  subsequent  parol  rati* 
fication,  is  a  point  to  which  the  principal  case  is  cited,  in  Taylor  ▼.  Bobinson, 
14  CaL  400;  Peterson  v.  Afayor  etc,  of  Heio  York,  4  E.  D.  Smith,  417;  Van* 
derbiU  v.  Persse,  3  Id.  430.  In  Brady  v.  Mayor  etc,  of  New  Yorh^  7  Abb.  Pr. 
248;  S.  C,  2  Bosw.  187,  the  case  is  cited  as  authority  for  the  position  that  aa 
act  done  by  the  officers  of  a  corporation,  in  violation  of  its  charter,  can  not 
be  rendered  ralid  by  a  subsequent  ratification  by  the  corporation. 


YANDEhZEE   Vn  McGbEOOB. 

[13  WZHBELL,  645.] 

Pbivileoed  Gommunigation. — ^An  action  for  libel  will  not  lie,  without 
proof  of  express  malice,  for  presenting  to  a  board  of  ezdae,  a  remon- 
strance against  granting  the  plaintiff  a  tavern  license,  charging  him  with 
being  a  professional  pettifogger,  and  stirring  up  suits,  and  endeavoring  to 
have  justices'  courts  appointed  at  his  tavern,  such  a  oonmiunication 
being  privileged. 

PRBSENTINO  SUCH  REMONSTRANCE  TO  OTHERS  VOB  SlGNATUBBS,  without  piOOf 

of  express  malice,  is  not  actionable. 

AoTioN  for  libel,  for  presentiDg  to  the  board  of  excise  of  the 
town  of  Wilton  a  memorial,  signed  by  the  defendant  and  others, 
remonstrating  against  issuing  a  tavern  license  to  the  plaintiff, 
and  stating  that  be  was  a  professional  pettifogger,  and  stirred 
up  suits,  and  eDdeavored  to  have  justices'  courts  held  at  his 
tavern.  Tbo  presentation  of  the  memorial  was  proved,  and 
also  that,  before  presenting  it,  the  defendant  read  it  to  several 
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peraonsy  and  asked  them  to  sign  it.    Motion  to  set  aside  a  non- 
suit entered,  upon  these  facts  being  proved. 

W,  L.  F,  Warren^  for  the  plaintiff. 

J,  Ellsworth,  for  the  defendant. 

By  Court,  Sutheblaio),  J.     The  memorial  in  this  case  was 
clearly  a  privileged  commuDication  within  the  authority  of 
Thorn  y.  Blanchard,  5  Johns.  608,  where  the  doctrine  is  dis- 
cussed at  length  by  the  counsel,  and  all  the  authorities  are  col- 
lected.     The  libel  in  that  case  was  a  petition  to  the  council  of 
appointment,  praying  the  removal  of  the  plaintiff  from  the 
office  of  district  attorney,  and  assigning  as  the  ground  of  such 
request,  that  the  plaintiff  grossly  abused  and  perverted  the 
powers  of  his  office.     It  was  signed  by  the  defendant  and 
many  other  citizens,  and  the  plaintiff  was  in  fact  removed 
from  office.     It  was  held  that  the  nature  of  the  communication, 
and  the  occasion  on  which  it  was  made,  prevented  the  legal  in- 
ference of  malice,  and  that  the  plaintiff  could  not  recover  with- 
out proving  express  malice.     The  leading  cases  on  the  point 
are:   I  W.  Bl.  386;  Bull.  N.  P.  8-10;  Cro.  Jac.   91;  Jarva 
V.  Halheway,  3  Johns.  180  [3  Am.  Dec.  473],  and  4  Serg.  &  B. 
424.     The  qaestion  of  malice  is  generally  submitted  to  the  jury, 
accompanied  with  proper  instructions  from  the  court;  but  where 
there  is  no  evidence  of  malice,  except  the  mere  publication,  and 
tiiat  is  of  a  privileged  character,  if  the  jury  should  find  a  ver- 
dict for  the  plaintiff,  it  would  be  the  duty  of  the  court  to  grant 
a  new  trial.     When  the  judge,  therefore,  upon  the  mere  evi- 
dence of  publication,  nonsuits  the  plaintiff,  the  nonsuit  ought 
not  to  be  set  aside;  there  is  no  legal  evidence  of  malice  what- 
ever, and  without  that  the  action  is  not  sustained;  the  jury  have 
nothing  to  pass  upon.     Perhaps  the  presenting  the  petition  to 
different  individuals  for  their  signature  might  be  considered  a 
publication  of  the  libel,  and  not  covered  by  the  privilege;  but  I 
am  inclined  to  think  that  if  the  nature  of  the  communication  is 
such  as  to  be  privileged,  when  presented  to  the  tribunal  for 
which  it  was  originally  designed,  that  it  can  not  be  a  libelous 
publication  of  it  to  present  it  to  others  for  their  signature.     The 
nature  of  the  transaction  requires  that  the  memorial  should  be 
circulated  to  obtain  signatures;  and  unless  express  malice  be 
shown,  the  conclusion  of  law,  within  the  principle  above  ad- 
verted to,  is,  that  it  was  circulated  with  a  bona  fide  intent  of 
obtaining  signatures,  and  not  to  propagate  slanderous  charges 
against  the  party. 
New  trial  denied. 
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Pbiyilbqxd  CoMinTNiGATioirB,  being  prima  fa/dt  ezcoaable,  actual  malioo 
most  be  shown  before  an  action  of  libel  can  be  maintained  therefor:  Ktng  t. 
RwA^  21  Am.  Dec.  102;  Bradley  v.  Heath,  22  Id.  418.  But  if  the  defendant 
knew  each  oommanication  to  be  false  and  made  the  chai^to  gratify  his  mal- 
ice, he  is  liable:  King  v.  Moot,  21  Id.  102;  for  express  malice  does  away  with 
the  privilege:  Lathrop  v.  Hyde,  25  Wend.  449;  Perkins  v.  Mitchell,  31  Barb. 
467;  both  citing  the  principal  case.  But  where  a  communication  ia  piivi* 
leged,  the  law  will  not  imply  malice  from  its  falsity:  Fowlea  v.  Bowen,  dO 
N.  Y.  26.  It  is  the  duty  of  tiie  court,  in  such  a  case,  to  nonsuit  the  plaintiiF 
without  submitting  the  question  of  malice  to  the  juiy,  where  the  words  used 
do  not  indicate  malice,  and  there  is  no  other  evidence  of  malice:  L'uldle  v. 
Hodges,  2  Bosw.  546,  also  citing  Vanderz£t  v.  McChregor.  As  to  what  consti- 
tutes a  privileged  communication,  see  the  note  to  BodweU  v.  Osgood,  15  Am. 
Dec  232.  A  petition  to  the  legislature,  protesting  against  the  reappointment 
of  a  justice,  will  not  support  an  action  for  libel,  though  it  be  false:  Harris  v. 
Huntington,  4  Id.  728.  But  a  communication  addressed  to  a  school  commit- 
tee, attacking  the  character  of  a  teacher,  if  false  and  inspired  by  actual  mal- 
ice, is  actionable:  BodweU  v.  Osgood,  15  Id.  228.  Charges  presented  to  a 
lodge  of  Odd  Fellows  against  a  member  of  the  order  are  privileged;  so  is 
the  presentation  of  such  charges  to  a  member  for  signature:  Streety  v.  Wood^ 
15  Barb.  109,  citing  the  principal  case.  A  report  of  a  conmuttee  of  a  college 
of  pharmacy  intended  to  be  presented,  and  which  was  presented,  to  the  aeo- 
retary  of  the  treasury,  respecting  the  importation  of  spurious  drugs,  and 
ohargiug  the  plaintiff  with  gross  violation  of  his  duty  as  an  inspector  of  drugs, 
made  in  good  faith  and  for  probable  canse,  and  not  maliciously,  was  held,  on 
the  authority  of  Vanderzee  v.  MeOregor,  to  be  privileged,  in  Van  Wyek  v. 
Aspinwalf,  17  N.Y.  193;  Van  WytkwOuthrie,  4  Duer,  274,  So  words  spoken 
to  a  policeman,  chargiiig  one  in  good  faith  and  upon  probable  canse  with 
theft,  are  privileged:  SniUJ^  v.  Kerr,  1  Edm.  193,  also  citing  the  principal 
case.  As  to  the  privilege  generally  attending  words  spoken  in  the  course  of 
judicial  and  quasi  judicial  proceedings,  see  McMillan  v.  Birch,  2  Am.  Dec 
426,  and  note;  Hardin  v.  Cumstockf  12  Id.  427  and  note;  Staekpole  v.  Hen- 
nen,  17  Id.  187  and  note;  Allen  v.  Cro/oot,  20  Id.  647  and  note.  In  Howard 
v.  T/iompson,  21  Wend.  326,  the  communication  in  the  principal  case  is  re- 
ferred to  incidentally  as  one  of  a  class  of  writings  sometimes  proeecnted  as 
libels. 
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[13  WKHDKLXt,  S66.] 
ByIDENOB  of  a  UaAOB  AS  TO  THE  MODE  OF  SELLING  COTTOK  B7  Sa]IFLI»  KOd 

as  to  the  taking  of  samples  by  brokers  and  the  offering  of  them  to  ooa- 

tomers  for  inspection,  is  admissible  in  an  action  on  the  warranty  arinng 

npon  such  a  sale. 
Parol  Evidbnge  is  Adbussible  to  Apply  a  Wbittek  Contract  to  the  sab- 

ject-matter,   and  in  some  instances  to  explain  expressions  used  in  a 

peculiar  sense,  by  particular  persons  as  applied  to  particular  subjects. 
Where  there  is  a  Written  Contract,  Evidence  of  a  Usage  is  in  many 

instances  admissiblo  to  annex  incidents  to  the  written  instrument  oon- 

ceming  which  it  is  silent. 
.Evidence  of  a  Usage  by  a  Cotton  Broker  not  to  make  entry  of  the  fact 

that  sales  of  cotton  made  by  him  were  made  by  sample,  is  admiHibl% 
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when  upon  «  particiilar  sale  tuere  is  no  reference  in  the  entry  in  hii 
book,  and  in  the  sale  note  and  bill  of  parcels,  that  the  sale  was  by  sample^ 
and  the  sale  may  then  be  shown  by  parol  to  have  been  so  made. 

Baim  bt  Sampls  is  fxe  SB  A  WARRAinr  that  the  balk  shall  correspond  with 
the  sampler 

EvKBT  Saul  ow  Packbb  Ckyrrox  is  ▲  Salb  bt  Sample,  of  necessity,  and  by 
established  usage. 

Wbbsb  ant  Sale  of  Cotfon  is  Claimed  to  be  an  Exception  to  this  role, 
the  burden  of  proof  rests  upon  the  party  asserting  that  fact. 

Offsb  to  RsTiraN  Goods  Sold  with  a  Wabbanty,  either  express  or  im- 
plied,  is  not  necessary  before  bringing  an  action  for  damages  for  the 
breach  of  such  warranty. 

Pubcbasbb  havino  Paid  thb  Pubchasb  Monet  for  goods  sold  to  him  with 
a  warranty,  is  not  precluded  from  maintaining  an  action  on  the  warranty, 
aHhongh  he  made  payment  after  notice  from  a  purchaser  from  him  that 
the  goods  were  defective,  but  before  the  extent  of  the  damage  was  as- 
certained. 

Amkndablb  Vabiancb  bbtwben  the  Dbclabation  and  the  proof  is  no 
groond  of  nonsuit. 

Ebbob  from  the  superior  court  of  Now  York  city,  in  an  aotion 
for  a  breach  of  warranty,  arising  on  a  sale  of  eighty-nine  bales 
of  cotton  by  sample,  a  large  part  of  said  cotton  having  turned 
out  to  be  damaged.  At  the  trial,  it  appeared  that  the  cotton 
was  purchased  by  the  plaintiffs  through  certain  cotton  brokers; 
that  when  the  plaintiffs  applied  to  the  brokers,  the  latter  ex- 
hibited samples  of  a  lot  of  cotton  belonging  to  the  defendants; 
that  the  plaintiffs  made  an  offer  therefor,  which  was  communi- 
eated  to  and  accepted  by  the  defendants;  that  an  entry  of  the 
Bale,  of  which  a  copy  was  given  to  each  of  the  parties,  was 
made  in  the  brokers'  books,  specifying  the  date,  the  names  of 
the  parties,  the  number  of  bales,  the  price,  and  the  length  of 
the  credit,  but  making  no  mention  of  the  fact  that  the  sale  was 
by  sample  or  that  there  was  any  warranty. 

It  was  testified  by  the  brokers,  against  the  objection  of  the 
defendants,  that  the  sale  was  by  sample,  but  that  it  was  not 
their  custom  to  mention  that  fact  in  their  entries  of  sales  made 
by  sample.  They  testified  also  that  neither  they  nor  the  plaint- 
i£b  saw  the  cotton  at  or  before  the  sale;  that  there  was  no  offer 
to  exhibit  it,  and  that  the  sale  was  made  entirely  through  them. 
It  further  appeared,  that  an  agent  of  the  brokers  attended 
when  the  cotton  was  delivered,  and  inspected  and  rejected  cer- 
tain bales  as  having  been  damaged,  the  defendants  having 
stated,  when  they  accepted  the  offer  of  the  plaintiffs,  that  some 
of  the  cotton  was  damaged  by  being  carried  on  deck,  and  that 
the  damaged  bales  could  be  rejected  when  delivery  was  made. 
The  bill  of  parcels  produced  by  the  plaintiffs,  as  having  been 
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reoeived  from  the  defendants,  made  no  mention  of  a  sale  by 
"s^miple.  The  usage  of  trade  in  New  York,  with  respect  to  the 
.vode  of  selling  cotton  by  sample,  and  as  to  the  manner  of  tak- 
ing the  samples,  was  proved;  from  which  it  appeared  that  the 
samples  were  usually  taken  by  the  agents  of  the  cotton  brokers, 
by  permission  of  the  owners,  and  kept  on  exhibition  in  the 
brokers'  warehouses,  and  that  the  samples  were  taken  by  means 
i  an  iDstrument  called  a  gimlet,  which  was  inserted  in  the 
bale  only  to  the  depth  of  two  or  three  inches.  It  further  ap» 
peared,  that  the  taking  of  samples  by  a  broker  gave  him  no  au- 
thority to  sell,  but  that  it  was  his  duty  to  communicate  offers 
of  purchase  to  the  owner,  who  accepted  or  rejected  them.  It 
was  proved  to  be  the  usage  also,  to  reject,  on  deliveiy,  all  cot- 
ton which  was  externally  damaged,  whether  anything  was  said 
about  it  in  the  contract  or  not.  The  evidence  as  to  usage  was 
objected  to  by  the  defendants.  It  appeared  also  that  the  de- 
fendants knew  the  usage  as  to  taking  samples,  etc.;  that  the 
brokers  employed  in  this  instance  had  general  permission  to  take 
samples  of  their  cotton.  The  brokerage  was  paid  by  the  de- 
fendants. It  appeared  also  that  the  plaintiffs  sold  the  cotton 
by  sample  to  the  Dorchester  Cotton  and  Iron  Factory;  that  it 
turned  out  upon  examination  that  much  of  it  was  damaged,  of 
which  the  plaintiffs  were  notified  before  the  payment  of  their 
note  to  the  defendants;  that  the  Dorchester  company  sued  the 
plaintiffs  on  their  warranty,  of  which  the  plaintiffs  gave  the  de- 
fendants notice,  and  asked  them  to  defend  the  action,  which 
they  declined;  that  a  judgment  for  three  hundred  and  twenty- 
two  dollars  and  fifty  cents  was  recovered  againt  the  plaintiffs^ 
which  they  paid.  The  dates  of  these  several  occurrences  ate 
stated  in  the  opinion.  The  damaged  condition  of  the  cottnn 
was  fully  proved.  It  was  also  proved  that  the  plaintiffs  had 
paid  at  maturity  their  note  to  the  defendants  for  the  purchase 
money,  which  was  made  payable  ninety  days  after  the  sale. 

The  defendants  moved  for  a  nonsuit  on  the  grounds:  1.  That 
this  was  uot  a  sale  by  sample,  because  the  brokers'  entry,  the 
bill  of  parcels,  etc.,  referred  to  no  samples,  because  the  de- 
fendants had  not  ordered  the  samples  drawn  or  offered  for 
inspection,  and  because  the  brokers  were  not  their  agei^ta 
2.  That  the  plaintiffs  had  an  opportunity  to  examine  the  cottoi:^ 
and  that  they  did  so  at  the  time  of  delivery,  by  their  agent,  who 
rejected  some  of  the  bales.  3.  That  the  plaintiffs  had  not  re- 
turned or  offered  to  return  the  cotton,  and  had  disabled  them- 
selTCs  from  doing  so.    4.  That  the  plaintiffs  should  have  set  up 
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the  alleged  breach  of  warranty  by  way  of  defense  to  their  note. 
5.  That  there  was  a  variance  between  the  declaration  and  the 
evidence,  the  declaration  not  stating  that  ninety  days'  credit 
was  given.  Motion  overroled.  The  defendants  then  intro- 
duced some  evidence  tending  to  show  that  the  cotton  was  pur- 
chased upon  an  actual  inspection  by  the  brokers'  agent  at  the 
time  of  delivery;  that  they  bad  the  cotton  on  consignment;  and 
that  it  was  kept  openly  in  their  store  where  the  plaintiffs  could 
have  examined  it.  The  question  as  to  whether  the  sale  was 
by  sample  or  by  actual  inspection  was  left  to  the  juiy  by  the 
judge,  as  also  the  question  whether,  by  original  appointment 
or  by  subsequent  ratification  of  their  acts,  the  brokers  were  the 
defendants'  agents  in  this  sale.  Verdict  and  judgment  for  the 
plaintiffe,  and  the  defendants  brought  error. 

P.  W.  Baddiffand  8.  P.  Staplea,  for  the  plaintiffs  in  error. 

H.  Selchum  and  T.  Fessenden^  for  the  defendants  in  error. 

By  Court,  Savagb,  0.  J.  J  will  briefly  notice  the  exceptions 
taken  at  the  trial,  in  the  order  in  which  they  arose. 

The  first  three  exceptions  relate  to  the  usage  of  those  in  the 
cotton  trade,  both  merchants  and  brokers.  There  are  certain 
usages  of  trade  which  are  adhered  to  by  all  persons  in  that  par- 
ticular trade,  which  by  common  consent  acquire  the  form  of  law. 
It  is  true,  that  such  usages  can  not  control  or  alter  the  settled 
law.  There  could  be  no  well-founded  objection  to  the  testi- 
mony given  in  this  case  as  to  the  mode  of  effecting  sales  by 
sample,  the  custom  of  brokers  to  take  samples,  and  the  offer 
of  them  for  the  inspection  of  their  customers.  As  samples 
were  never  taken,  but  by  consent  of  the  owners,  the  fact  of 
their  being  taken  was  a  circumstance  supporting  the  proposi- 
tion that  the  brokers  in  this  case  were  authorized  to  make  the 
sale.  It  is  very  immaterial  in  this  case  whether  this  testimony 
was  strictly  admissible  or  not,  in  so  far  as  it  related  to  the  au- 
thority of  the  brokers,  and  the  usage  to  reject  the  bales  which 
appeared  to  be  damaged,  because  it  is  in  proof  that  an  agree- 
ment existed,  that  the  bales  externally  injured  should  be  re- 
jected; and  the  subsequent  acts  of  tbe  defendants  below,  ac- 
quiescing in  the  sale,  delivering  the  cotton,  and  paying  the 
brokerage,  are  abundant  evidence  of  tbe  authority  of  the 
brokers.  To  the  evidence  of  the  recovery  against  the  plaintiffs 
by  the  Dorchester  factory,  there  was  no  exception. 

The  next  questions  arise  upon  tbe  motion  for  a  nonsuit,  and 
it  is  insisted  that  the  sale  was  not  a  sale  by  sample,  for  various 
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reasons,  and  principally  because  the  written  eridencea  of  the 
sale,  to  wit,  the  entiy  in  the  brokers'  book,  the  bought  and  sold 
note,  and  the  bill  of  parcels,  contain  no  reference  to  a  sale  by 
sample.  This  involyes  the  inquiiy  how  far  parol  evidence  is 
admissible  in  reference  to  contracts  which  have  been  reduced  to 
writing.  It  is  not  my  purpose  to  discuss  this  subject  at  large, 
but  to  refer  to  some  principles  applicable  to  this  case.  I  assume 
as  correct  the  proposition  that  parol  evidence  is  not  admissible 
to  contradict,  alter,  or  vary  a  written  instrument,  either  when 
required  by  law  to  be  in  writing,  or  when  entered  into  by  the 
agreement  of  the  parties,  where  no  writing  is  necessary  to  the 
yalidity  of  the  agreement:  8  Stark.  Ev.  996,  1002,  ei  aeq. 
Where  parties  have  made  their  bargain  by  parol,  as  they  are 
usually  made  in  the  first  instance,  and  then  have  committed  it 
to  vndting,  the  presumption  is  that  they  have  vnitten  as  much 
as  they  deemed  material.  The  rule  in  such  case  is,  that  the 
verbal  contract  being  merged  in  the  writing,  that  shall  control^ 
and  shall  not  be  contradicted  by^arol,  though  it  may  be  ex- 
plained if  ambiguous.  There  are  exceptions  which  it  is  not 
important  now  to  notice.  But  parol  evidence  may  be  given  to 
apply  the  written  contract  to  the  subject-matter,  in  some  in- 
stances, to  explain  expressions,  used  in  a  peculiar  sense,  when 
used  by  particular  persons  and  applied  to  particular  subjects. 
Hence  mercantile  instruments  are  to  be  expounded  according 
to  the  usage  and  custom  of  merchants:  3  Stark.  Ev.  1033. 

It  is  perfectly  right,  and  consistent  with  fair  dealing;  to  give 
effect  to  language  used  in  a  contract,  as  it  is  understood  by 
those  who  make  use  of  it.  In  ordinary  transactions,  it  must 
be  understood  as  mankind  at  large  understand  it;  but  where, 
in  any  particular  trade,  certain  expressions  acquire  a  peculiar 
meaning  from  the  manner  in  which  they  are  used,  and  the  sub- 
jects to  which  they  are  applied,  as  was  said  by  Chief  Justice 
Gibbs,  in  Birch  v.  Depeyster,  1  Stark.  Cas.  167,  evidence  may 
be  received  of  mercantile  usage,  to  show  the  meaning  of  the 
term,  just  as  you  look  into  a  dictionary  to  ascertain  the  mean- 
ing of  words;  though  in  that  case  he  went  farther,  and  per- 
mitted a  conversation  previous  to  entering  into  a  written  con- 
tract, to  ascertain  the  meaning  of  the  words,  privilege  and 
primage,  as  used  between  the  owners  of  a  ship  and  the  captain. 
It  is  true  that  where  words  have  acquired  a  known  legal  mean- 
ing, it  can  not  be  shown  that  they  were  used  in  a  different 
sense,  yet,  in  many  instances,  evidence  of  usage  is  admissible 
for  the  purpose  of  annexing  incidents  to  a  written  instrument^ 
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Gonoeming  "which  the  instrament  is  silent.  This  rests  upon 
the  preBomption  that  the  parties  did  not  carry  out  the  whole  of 
their  intention,  but  meant  to  be  guided  by  usage  in  similar 
dealings:  3  Stark.  1038.  So  instances  are  given  where  the  law 
annexes  a  meaning  to  terms  apparently  in  contradiction  to  the 
writing.  A  note  payable  on  its  face  in  sixty  days  means  a  note 
payable  in  sixty-three  days.  So  a  note  payable  at  a  bank  must 
be  paid  in  banking  hours.  These  usages  are  considered  evi- 
dence of  the  assent  of  the  parties  to  comply  with  them.  I  do 
not  therefore  see  any  objection  to  the  evidence  of  usage  giyen 
by  the  broker,  as  to  the  manner  of  making  his  entries.  If  it 
does  not  prove  a  warranty  in  the  sale,  neither  does  it  disprove 
it;  it  leayes  the  instrument  to  the  construction  of  law  upon  its 
terms^  connected  with  the  subject-matter  and  the  parties  con- 
cerned in  the  transaction. 

I  fully  subscribe  to  the  general  doctrine,  that  in  sales  of 
personal  property,  the  Tender  is  not  liable  for  any  defect  in  the 
article  sold,  without  frand  or  warranty.  When  the  purchaser 
has  an  opportunity  of  examining  the  article  which  he  purchases, 
the  rule  caveat  emptor  applies.  There  are  exceptions,  but  they 
are  not  important  in  the  decision  of  this  case.  If  there  is  any* 
thing  settled  in  relation  to  mercantile  law,  it  must  be  con- 
sidered settled  in  this  court,  that  a  sale  by  sample  is  per  se  a 
warranty  that  the  bulk  shall  correspond  with  the  sample. 

This  results  from  the  principles  already  referred  to,  to  wit, 
that  the  rule  caveat  emptor  applies  where  the  purchaser  has  an 
opportunity  to  examine  the  articles  which  he  purchases.  Cot- 
ton is  sold  by  the  bale.  How  can  the  purchaser  examine  the 
article?  Only  externally  and  superficially «  and  the  interior 
only  to  a  small  extent.  The  instruments  with  which  the  sam- 
ples are  taken  in  general  are  from  eight  to  twelve  inches  in 
length,  and  samples  are  in  fact  taken  from  about  four  inches. 
Such  is  the  proof  in  this  case;  and  it  is  further  proved,  that 
the  damage  in  the  middle  of  the  bales  could  not  have  been  dis- 
covered without  opening  the  bales.  Here  is  a  good  reason  why 
caveat  emptor  should  not  apply.  You  can  not  examine  the 
article  without  opening  the  bales.  That  is  never  done;  it 
would  not  be  permitted,  and  would  be  attended  with  great  ex- 
pense and  inconvenience.  Hence,  as  I  have  heretofore  said 
in  the  case  of  the  Oneida  Manufacturing  Company  v.  Lawrence, 
4  Cow.  444,  every  sale  of  packed  cotton  is  a  sale  by  sampla 
It  is  BO  by  the  usage  of  trade,  which  is  founded  upon  gen** 
eral  convenience  and  consent:  that  usage  is  shown  in  this  case. 
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piou's  office;  the  plaintiff  produced  the  contract,  and  showed  it 
to  Champion,  who  said  that  what  was  done  by  Kingsbury  was 
well;  that  they  owned  lands  together  in  Ohio;  that  Kingsbujy 
was  agent  for  them,  to  sell  their  Ohio  lands,  aDd  that  Champion 
wrote  a  letter  by  witness  to  E.  Brown,  of  Bloomfield,  Ohio, 
and  requested  witness  and  plaintiff  to  call  on  Brown  to  show 
them  the  lands.  On  cross-examination,  the  witness  stated  fur- 
ther, that  Ooodrich  said,  when  the  contract  was  shown  to  him, 
that  Kingsbury  was  empowered  to  act  as  their  agent,  and  he 
would  ratify  whatever.  Kingsbury  did,  and  act  upon  it  by  way 
of  deeding  the  land;  that  all  would  execute  deeds.  Champion 
said  that  whatever  bargain  Kingsbury  or  Goodrich  made  should 
be  ratified  by  him;  that  they  owned  the  lands  together;  that 
Kingsbury  was  agent  to  act  for  him  and  Goodrich.  It  is  also 
in  evidence  that  Champion,  on  the  sixteenth  of  December, 
1828,  executed  a  power  of  attorney  to  Goodrich,  authorizing 
him  to  sell  and  conyey  certain  lands  in  the  same  town  of  Bloom- 
field,  in  Ohio,  which  lands  were  owned  by  himself  and  Gk>od- 
rich. 

Had  Goodrich  and  Champion,  when  the  contract  was  pre- 
sented to  them,  admitted  that  Kingsbury  had  executed  it  by 
virtue  of  a  power  of  attorney  for  that  purpose,  could  it  be 
doubted  that  such  an  admission  would  be  conclusive?  7  Wend. 
186.  In  such  case  the  defendants  could  not  object  that  parol 
evidence  could  not  be  given  of  a  vnritten  instrument,  because 
it  was  their  own  fault  that  it  was  not  produced.  Due  notice 
had  been  given  to  them  to  produce  it,  and  the  paper  being  in 
their  possession,  and  withheld,  the  plaintiff  had  a  right  to  give 
secondary  evidence  of  its  contents.  What  was  said  by  these 
defendants  was  certainly  calculated  to  produce  the  impression 
upon  the  plaintiff,  that  the  contract  was  properly  executed, 
and  by  yirtue  of  full  power  and  authority.  The  contract  itself 
was  produced  and  presented  to  each;  which  was  tantamount  to 
asking  each,  ''Sir,  is  that  your  deed?"  Champion  answers, 
that  what  was  done  by  Kingsbury  was  well;  that  Kingsbury 
was  his  agent  to  sell  the  lands,  and  he  wrote  a  letter  to  another 
agent  in  Ohio,  with  a  view  to  aid  in  and  promote  the  consum- 
mation of  the  contract. 

That  the  authority  was  by  a  proper  power  of  attorney  under 
seal,  may  fairly  be  inferred  from  the  copy  of  a  power  given  by 
Champion  to  Goodrich  but  a  few  days  subsequent  to  the  contract 
executed  by  Kingsbury  with  the  plaintiff.  There  is  no  room, 
therefore,  for  the  supposition  that  a  mere  parol  authority  waa 
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intended;  the  parties  knew  what  sort  of  aathoriiy  was  proper 
in  such  a  case;  and  as  it  has  been  adopted  in  one  case,  it  is 
fairly  inferable  that  it  had  been  adopted  in  the  other.     In  the 
former  disoassion  of  this  case,  9  Wend.  76  [24  Am.  Dec.  121], 
and  also  iu  Hanford  t.  McNair,  9  Id.  56,  the  case  of  Steiglilz  v. 
JBggirUan,  1  Holt,  141,  was  referred  to,  in  which  the  chief  justice, 
after  asserting  the  doctrine  that  an  attorney  who  executes  a 
sealed  instrument  must  have  an  authority  under  seal,  concludes 
by  saying  that  no  subsequent  acknowledgment  will  do.     The 
chief  justice,  no  doubt,  intended  to  say  that  no  subsequent  ac- 
knowledgment by  parol  could  supersede  the  necessity  of  an 
aathority  under  seal,  by  virtue  of  which  the  deed  was  executed, 
but  be  does  not  say,  nor  did  he  intend  to  say,  that  a  parol 
acknowledgment  by  the  party  of  the  existence  of  an  authority 
nnder  seal  could  not  be  admitted.    In  that  case  the  attorney 
confessedly  had  not  a  sufficient  authority,  and  in  such  a  case 
the  proposition  was  undoubtedly  true,  that  no  subsequent  ac- 
knowledgment will  do.    If  the  contract,  when  executed  under 
seal,  was  not  the  contract  of  the  principals,  it  did  not  become 
so  by  a  subsequent  acknowledgment  of  it.    Most  emphatically 
would  this  be  so  in  a  case  like  the  present,  where  the  contract 
is  for  the  sale  of  lands,  in  respect  to  which  a  parol  contract 
would  be  void.    No  objection  of  that  kind  can  properly  be 
made  to  the  evidence  in  this  case;  this  is  not  a  parol  acknowl- 
edgment and  ratification  of  a  sealed  instrument  executed  orig- 
inaUy  without  authority,  but  an  admission  by  parol  that  the 
contract  was  originally  legally  and  properly  executed.     Such 
evidence  is  proper,  and  if  uncontradicted  or  unexplained,  con- 
clusive upon  the  party  making  the  admission.    The  evidence 
offered  in  this  case  was  sufficient,  and  should  have  been  re- 
ceived. 

The  decision  of  this  point  alone  is  sufficient  to  entitle  the 
plaintiff  to  a  new  trial.  If  the  fact  be  proved  that  Kingsbury 
had  power  to  make  the  contract  which  was  executed  by  him, 
the  same  evidence  proves  his  power  to  complete  the  negotiation 
and  contract  in  relation  to  those  lands.  The  propriety,  there- 
lore,  of  admitting  much  of  the  testimony  which  was  rejected, 
depends  upon  the  decision  of  the  first  point.  The  subsequent 
letters  and  declarations  and  parol  contracts  made  by  Kings- 
bury and  Gk)odrich,  should  have  the  same  effect  as  if  made  by 
Champion  also.  Champion  had  given  a  formal  authority  to 
Goodrich  to  convey  lands  in  the  same  town  of  Bloomfield, 
which  were  owned  by  them  jointly,  at  the  same  time  when  he 
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the  variance  at  all  material;  but  if  it  was,  it  was  no  ground  of 
nonsuit  at  Uie  trial,  being  amendable:  2  BeT.  Stat.  406»  seo.  79. 

The  charge  of  the  learned  judge  at  the  trial  was  also  excepted 
to,  but,  in  my  judgment,  without  cause.  He  instructed  the 
jury  to  find,  as  questions  of  fact,  whether  the  sale  was  by  sam* 
pie;  whether  the  brokers  had  authority  by  original  appoint- 
mentor  subsequent  ratification;  or  whether  the  plaintiffs  bought 
upon  their  own  examination,  without  relying  upon  the  samples: 
these  were  all  questions  of  fact,  proper  for  their  decision.  The 
charge  was  right,  and  aU  the  previous  decisions  were  right; 
consequently  the  judgment  of  the  superior  court  should  be 
affirmed. 

Judgment  affirmed. 


fiVICENCB  OF  A  USAOE  WHSKB  THSKB  IS  A  WjUTTES  COMTRAOT,  adnUBBibtt- 

ity  of:  See  Eager  v.  Atlas  Insurance  Co.,  25  Am.  Dec.  363  and  note,  and  Pavey 
V.  Burch,  28  Id.  682;  see  also  the  note  to  i?ra<(/br(2  v.  Manly,  7  Id.  130.  The 
principal  case  is  cited  as  an  authority  for  the  position  that  evidence  of  a  usage 
which  is  reasonable  and  lawful  may  be  received  to  explain  the  terms  of  a 
written  coMtract,  if  such  usage  be  not  contrary  to  the  express  language  of  the 
contract,  in  Dana  v.  Fiedler,  I  E.  D.  Smith,  478;  Nortliern  /?.  i?.  Co,  v.  Page, 
22  Barb.  132;  Beardahy  v.  Davia,  52  Id.  164;  WaUs  v.  Bailey,  49  N.  Y.  470. 

That  Pabol  Evidbncs  is  Admissiblb  to  Show  a  Warbantt,  where  the 
memorandum  or  bill  of  parcels  makes  no  mention  of  a  warranty,  is  held  oa 
the  authority  of  Boomian  v.  Jenkins,  in  Cassidy  v.  Begoden,  38  K.  T.  Sup. 
Ct.(6Jone8&S.)182. 

Sale  by  Sample,  Warkantt  Implied  on. — See  Beebee  v.  Robert,  ante,  132; 
and  other  cases  in  this  series  referred  to  in  the  note  thereto.  The  principal 
case  is  cited  as  an  authority  on  this  point,  in  Bart  v.  Wright,  17  Wend.  271; 
Magee  v.  Billingaley,  3  Ala.  696;  and  Bieks  v.  Dillahunty,  8  Port.  140.  In  Koop 
T.  Handy,  41  Barb.  464,  it  was  held  that  on  a  sale  of  divi  divi,  where  the  mem- 
orandum of  sale  or  sale  note  made  no  mention  of  a  sale  by  sample,  the  law 
would  not  imply  from  the  nature  of  the  goods  that  the  sale  was  made  by  sam* 
pie,  and  that  parol  evidence  was  not  admissible  to  show  that  it  was  so  made. 
Gierke,  J.,  deliveriug  the  opinion,  thus  referred  to  and  distinguished  the 
principal  case:  "It  may  bo  well  to  notice  a  point  taken  by  the  counsel  of  the 
plaintiffs,  in  which  he  insisted  that  the  law,  in  the  sale  of  commodities  like 
divi  divi,  will  raise  an  implied  warranty.  He  insisted,  even  if  this  memoran- 
dum could  be  considered  a  complete  contract,  that  according  to  Boorman  v. 
Jenkins,  12  Wend.  574,  and  Waring  v.  Manon,  18  Id.  425,  the  law  implies  a 
warranty,  as  in  a  sale,  by  sample,  of  cotton.  If  these  cases  take  the  sale  of 
cotton  by  sample  out  of  the  general  rule  of  the  common  law,  so  as  to  create 
an  implied  warranty,  it  must  be,  as  the  chancellor  says,  in*  the  latter  case, 
upon  the  ground  that  it  is  impossible,  in  the  customary  mode  of  examining 
and  selling  cotton  in  the  bale  in  this  country,  for  the  purchaser  to  ascertain 
the  defect,  and  that  it  is  not  within  the  principle  of  the  common  law  rule  of 
caveat  emptor.  We  would  not  be  justified,  I  think,  even  if  there  was  a  more 
positive  and  stronger  current  of  authority  in  favor  of  cotton,  to  extend  the 
exception  to  the  article  sold  to  the  plaintiffs  in  this  case.    Neither  was  there 
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any  proof,  or  any  offer  to  prove,  that  it  was  impossible  or  extremely  diffionlt 
for  itte  porcfaaaer  to  ezamine  the  article,  from  the  mamier  in  which  it  was 
packed  or  sitoated,  in  order  to  ascertain  its  condition." 

Offek  to  Kktusn  ths  Goods  is  Unnecessabt  to  the  maintenance  of  an 
action  for  a  breach  of  warranty,  on  the  sale  of  such  goods:  Borrehms  v.  Bevan^ 
23  Am.  Dec.  85.  So  held  in  Warren  v.  Van  Pelt,  4  K  D.  Smith,  204,  on  the 
asthonty  of  fhe  principal  case.  So,  in  Whitney  t.  Allaire^  4  Denio,  558,  it 
was  held,  citing  Boormnn  v.  Jenkins,  that  the  vendor  can  never  complain  that 
the  vendee  has  not  rescinded  the  sale  before  sning. 

Material  Vajuance  can  not  be  Cubed  by  amending  the  declaration  after 
▼wdict,  so  as  to  conform  it  to  the  proofs:  Cornwall  v.  Haight,  8  Barb.  330^ 
nfeiTing  to  the  principal  case  as  being  one  where  the  variance  was  wholly 
immaterial  to  the  real  question  before  the  coort. 


PUBPIiE  V.  HoBTON. 

[13  Wbmdbll,  9.] 

A  Masier  Mason  is  not  Incompetestt  to  Srr  as  a  Jubor  in  an  action  of 
MUTMlj>r  wherein  one  of  the  parties  belongs  to  the  fraternity  of  free  mamrns, 
and  the  other  does  not. 

Ir  IS  HOT  A  Fatal  Vabiancb  in  Slander  that  all  the  words  laid  in  the  de- 
daration  are  not  proved;  it  is  sufficient  that  enough  be  proved  to  sus- 
tain the  action. 

Faoxs  Indugino  Beuet  in  the  Tbuth  or  the  Chabqes  Made  are  not  ad* 
miasible  in  mitigation  of  damages. 

laon  AND  Circumstances  mat  be  Shown  in  Mitiqation  when  they  disprove 
*n#l»^  and  do  not  tend  to  prove  the  charges  or  form  a  link  in  the  chain 
of  evidence  to  prove  a  justification. 

A  JuBKDiCATioN  DOES  NOT  DispBOVE  Mat.ktb,  but  Confirms  it. 

Slaxdkb.  There  were  various  counts  in  the  declaration,  charg« 
ing  that  the  defendant  said  of  the  plaintiff,  a  physician,  that  he 
introduced  8mall-x>ox  in  the  town  where  he  lived,  in  order  to 
increase  his  practice,  and  that  he  had  killed  the  defendant's 
brother  by  intentionally  exposing  him  to  the  disease.  General 
ifisne  pleaded.  The  first  charge  was  proved,  but  not  the  second, 
ivhereupon  a  nonsuit  was  moved  for,  but  denied. 

The  defendant,  then  admitting  that  the  charge  he  had  made 
against  the  plaintiff  was  false,  desired  to  offer  certain  facts  and 
circumstances  in  evidence,  to  disprove  his  malice  and  for  the 
purpose  of  mitigating  damages.  The  evidence  was  rejected,  and 
a  verdict  for  three  hundred  dollars  found  against  the  defend- 
ant. On  the  trial  of  the  cause,  three  challenges  to  jurors  were 
interposed,  one  to  Henry  Burlingame,  on  the  ground  that  he 
ivas  a  royal  arch  mason,  and  had  taken  an  oath  containing  cer« 
Uin  clauses  appearing  in  the  opinion;  that  the  plaintiff  was  a 
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royal  arch  mason,  and  that  the  defendant  was  not  at  the  time  a 
member  of  the  order  of  masons,  having  seceded  therefrom,  and 
that,  therefore,  Burlingame  did  not  stand  indifferent  between 
the  parties.  The  challenge  was  tried  bj  triors,  who  decided 
that  Burlingame  was  a  competent  juror.  Challenges  were  also 
inteiposed  to  Griswold  and  Lull,  for  a  similar  reason,  they 
being  master  masons,  and  having  taken  the  following  oath: 
"I,  [name],  of  my  own  free  will  and  accord,  in  presence  of 
Almighty  God  and  this  worshipful  lodge  of  master  masons, 
erected  to  God,  and  dedicated  to  the  holy  order  of  St.  John,  do 
hereby  and  hereon  most  solemnly  and  sincerely  promise  and 
swear,  in  addition  to  my  former  obligations,  that  I  will  not  give 
the  degree  of  a  master  mason  to  any  one  of  an  inferior  degree^ 
nor  to  any  other  being  in  the  known  world,  except  it  be  to  a 
true  and  lawful  brother  or  brethren  master  masons,  to  or  with- 
in the  body  of  a  just  and  lawfully  constituted  lodge  of  such, 
and  not  unto  him  or  unto  them  whom  I  shall  hear  so  to  be» 
but  unto  him  and  them  only  whom  I  shall  find  so  to  be,  after 
strict  trial  and  due  examination  or  lawful  information  received. 
Furthermore  do  I  promise  and  swear,  that  I  will  not  give  the 
master's  word,  which  I  shall  hereafter  receive,  within  the  lodge 
nor  out  of  it,  except  it  be  on  the  five  points  of  fellowship,  and 
then  not  above  my  breath.  Furthermore  do  I  promise  and 
swear,  that  I  will  not  give  the  grand  hailing  sign  of  distress, 
except  I  am  in  real  distress,  or  for  the  benefit  of  the  craft  when 
at  work;  and  should  I  ever  see  that  sign  given,  or  the  word  ac- 
companying it,  and  the  person  who  gave  it  appearing  to  be  in 
distress,  I  will  fly  to  his  relief  at  the  risk  of  my  life,  should 
there  be  a  greater  probability  of  saving  his  life  than  losing  my 
own.  Furthermore  do  I  promise  and  swear,  that  I  will  not 
wrong  this  lodge,  nor  a  brother  of  this  degree,  to  the  value  of 
one  cent,  knowingly,  myself,  nor  suffer  it  to  be  done  by  others, 
if  in  my  power  to  prevent  it.  Furthermore  do  I  promise  and 
swear,  that  I  will  not  be  at  the  initiating,  passing,  or  raising 
a  candidate  at  one  communication,  without  a  regular  dispensa- 
tion for  the  grand  lodge  of  the  same.  Furthermore  do 
I  promise  and  swear,  that  I  will  not  be  at  the  initiating, 
passing,  or  raising  a  candidate  in  a  clandestine  lodge,  I  know- 
ing it  to  be  such.  Furthermore  do  I  promise  and  swear,  that 
I  will  not  be  at  the  initiating  of  an  old  man  in  dotage,  a 
young  man  in  nonage,  an  atheist,  irreligious,  libertine,  idiot, 
madman,  hermaphrodite,  nor  woman.  Furthermore  do  I 
promise  and   swear,  that  I  will   not  speak  evil  of  a  brother 
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master  mason,  neither  behind  his  back  nor  before  his  face,  but 
will  apprise  him  of  all  approaching  danger,  if  in  mj  power. 
Furthermore  do  I  promise  and  swear,  that  I  will  not  yiolate 
the  ehastitj  if  &  master  mason's  wife,  mother,  sister,  or  daugh- 
ter, I  knowing  them  to  be  such,  nor  8u£Eer  it  to  be  done  by 
others,  if  in  mj  power  to  prevent  it.     Furthermore,  do  I  prom- 
ise and  swear  that  I  will  support  the  constitution  of  the  grand 
lodge  of  the  state  of  New  York,  under  which  this  lodge  is  held, 
and  conform  to  all  the  by-laws,  rules,  and  regulations  of  this 
or  any  other  lodge  of  which  I  may,  at  any  time  hereafter,  be- 
come a  member.     Furthermore  do  I  promise  and  swear,  that 
I  will  obey  all  regular  signs,  summons,  or  tokens,  given,  handed, 
sent,  or  thrown  to  me  from  the  hand  of  a  brother  master  mason, 
or  from  the  body  of  a  just  and  lawfully  constituted  lodge  of 
such,  provided  it  be  within  the  length  of  my  cable-tow.     Fur- 
thermore do  I  promise  and  swear,  that  a  master  mason's  se- 
crets, given  to  me  in  charge  as  such,  and  I  knowing  them  to  be 
such,  shall  remain  as  secure  and  inviolate  in  my  breast  as  in  his 
own,  when  communicated  to  me,  murder  and  treason  excepted, 
and  they  left  to  my  own  election.     Furthermore  do  I  promise 
and  swear,  that  I  will  go  on  a  master  mason's  errand  when- 
ever required,  even  should  I  have  to  go  barefoot  and  bareheaded, 
if  within  the  length  of  my  cable-tow.    Furthermore  do  I  prom- 
ise and  swear,  that  I  will  always  remember  a  brother  master 
mason  when  on  my  knees,  offering  up  my  devotions  to  Almighty 
Gk>d.     Furthermore  do  I  promise  and  swear,  that  I  will  be  aid- 
ing and  assisting  all  poor  indigent  master  masons,  their  wives 
and  orphans,  wheresoever  dispersed  around  the  globe,  as  far  as 
in  my  power,  without  injuring  myself  or  family  materially. 
Furthermore  do  I  promise  and  swear,  that  if  any  part  of  this 
my  solemn  oath  or  obligation  be  omitted  at  this  time,  that  I 
will  hold  myself  amenable  thereto,  whenever  informed.     To  all 
whieh  I  do  most  solemnly  and  sincerely  promise  and  swear, 
with  a  fixed  and  steady  purpose  of  mind  in  me,  to  keep  and 
perform  the  same,  binding  myself  under  no  less  penalty  than  to 
have  my  body  severed  in  two  in  the  midst,  and  divided  to  the 
north  and  south;  my  bowels  burnt  to  ashes  in  the  center,  and 
the  ashes  scattered  before  the  four  winds  of  heaven,  that  there 
might  not  be  the  least  track  or  trace  of  remembrance  remaining 
among  men  or  masons  of  so  vile  and  perjured  a  wretch  as  I  should 
be,  were  I  ever  to  prove  willfully  guilty  of  violating  any  part 
of  this  my  solemn  oath  or  obligation  of  a  master  mason;  so 
bilp  me  God,  and  keep  me  steadfast  in  the  due  performance  of 
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the  same/'  A  demurrer  was  interposed  to  this  cause  of  chal- 
lenge, and  decided  by  the  court  against  the  challenge;  to 
which  the  defendant  excepted.    Motion  for  a  new  trial. 

<7.  Clapp,  for  the  defendant. 

BvUolph  and  Thorp,  contra. 

By  Court,  Savaoe,  C.  J.  The  defendant  moves  for  a  new 
trial  on  the  following  grounds:  1.  That  improper  persons  were 
admitted  to  serve  as  jurors;  2.  That  there  was  a  variance  be- 
tween the  declaration  and  proof;  3.  That  proper  evidencii 
offered  bj  the  defendant  was  rejected  by  the  judge;  and,  4. 
That  the  verdict  is  against  law  and  evidence. 

The  objection  to  Oriswold  and  Lull,  as  jurors,  is  the  same, 
and  it  takes  the  broad  ground  that  a  master  mason  is  incompe- 
tent to  sit  as  a  juror  in  a  cause  wherein  one  of  the  parties  be- 
longs to  the  fraternity  of  freemasons.  The  authority  of  Black- 
stone  is  quoted  to  prove  that  the  juror  being  of  the  same  society 
or  corporation*  is  enough  to  exclude  him.  Mr.  Justice  Black- 
stone  cites  no  authority  for  the  dictum,  but  I  have  elsewhere 
seen  Finch's  law  cited  as  authority  for  the  whole  paragraph; 
and  the  reason  assigned  for  excluding  as  jurors  all  persona 
within  the  ninth  degree,  all  who  have  been  arbitrators  in  the 
same  matter,  or  a  juror  in  the  same  cause,  etc.,  is  because  the 
cause  of  challenge  assigned  carries  with  it  prima  facie  evident 
marks  of  suspicion,  either  of  malice  or  favor.  Is  it  true  that 
persons  belonging  to  the  same  society  or  corporation  are  ipso 
facto  prejudiced  in  favor  of  every  person  belonging  to  the  same 
society  or  corporation,  so  that  they  can  not  decide  a  question  of 
fact  impartially  between  them  and  other  persons?  Whatever 
may  have  been  the  state  of  society  in  the  days  of  Finch  and 
Blackstone,  it  is  not  so  now.  This  rule  would  exclude  every 
stockholder  in  the  same  bank,  every  member  of  the  same  church, 
and  every  associate  of  the  same  benevolent  society.  We  have 
many  societies  in  which  the  members  are  extremely  numerous, 
who  have  never  heard  of  each  other,  and  can  have  no  induce- 
ments to  favor  persons  who  may  belong  to  the  same  society,  in 
preference  to  other  iudivi duals.  The  society  of  freemasons  ia 
supposed  to  be  as  numerous  as  any — the  members  spreading 
over  Europe  and  America,  embracing  many  thousands.  Are 
all  these  persons  so  biased  iu  favor  of  the  members  of  that  so- 
ciety that  they  can  not  find  the  fact  truly  from  evidence  to  be 
produced  before  them,  whether  iu  an  action  of  slander  the 
defendants  spoke  the  words  charged  in  the  declaration?    I  will 
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not  say  that  tbere  may  not  be  oases  where  this  rule  is  properly 
applicable,  bat  there  sarely  is  no  reason  for  its  application  iu 
this  ease.  Nor  do  I  see  anything  in  the  oath  of  a  master  mason, 
as  set  forth  in  the  challenge,  which  should  create  a  disqualifica- 
tion. The  defendant's  counsel  has  referred  to  those  parts  of 
the  obligation  in  which  the  master  mason  swears  that  he  will 
apprise  a  brother  of  all  approaching  danger,  if  in  his  power — 
and  the  clause  in  which  he  swears  that  he  will  be  aiding  and 
assisting  all  poor  indigent  master  masons,  their  wives  and  or- 
phans, wheresoever  dispersed  around  the  globe,  etc.  These 
clauaes  enjoin  the  duties  of  benevolence  and  charity,  but  surely 
contain  no  evidence  of  bias  or  partiality  in  favor  of  brethren, 
or  prejudice  against  others  in  matters  in  litigation.  These 
challenges  to  Qriswold  and  Lull,  having  been  demurred  to,  were 
decided  by  the  court. 

The  challenge  against  Burlingame  was  submitted  to  triors 
and  the  question  of  impartiality  decided  by  them  as  a  matter  of 
fact;  if  they  have  decided  against  evidence,  a  new  trial  is  the 
only  way  in  which  that  error  can  be  corrected.      The  evidence 
before  them  consisted  of  the  oath  taken  by  royal  arch  masons, 
and  the  testimony  of  several  witnesses  as  to  the  construction 
given  by  the  fraternity  to  the  questionable  clause,  which  is, 
"  that  be  will  aid  and  assist  a  companion  royal  arch  mason, 
when  engaged  in  any  dif&culty,  and  espouse  his  cause,  so  far 
as  to  extricate  him  from  the  same,  if  in  his  power,  whether  he 
be  right  or  wrong.''      The  juror  challenged  was  examined  as  a 
witness,  and  testified  that  the  oath  he  took  was  thus:  **  I  will  aid 
and  assist  a  companion  rojal  arch  mason,  when  engaged  in  any 
quarrel,  so  far  as  to  extricate  him  from  the  same,  whether  right 
or  wrong."     He  stated  that  the  oath  was  explained  as  follows: 
If  he  saw  a  brother  engaged  in  any  difBculty  or  quarrel  with 
any  one  else,  it  was  his  duty  to  separate  them,  if  possible,  with- 
out inquiring  whether  the  quarrel  was  right  or  wrong  on  his 
part.      This  witness  gave  other  explanations  to  other  parts  of 
the  obligation  set  forth  in  the  challenge,  and  as  to  yet  other 
parts,  denied  that  they  belonged  to  it  at  all;  but  they  are  not 
material  here.      He  said  that  he  never  was  in  any  manner  pre-' 
jndiced  as  a  juror  by  his  masonic  obligations.     Levi  Farr  ^ave 
a  similar  explanation  to  the  oath.      If  a  royal  arch  mason  saw 
a  brother  in  a  quarrel,  it  was  his  duty  to  take  him  by  the  right 
arm  and  extricate  him,  without  inquiring  the  cause.      Perez 
Bandall,  John  F.  Hubbard,  Hezekiah  Bead,  Levi  Bigelow, 
Bichard  W.  Juliand,  O.  O.  Bandall,  and  Silas  Holmes  all  con« 
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curred  in  the  understanding  of  masons  of  the  clause  in  the  oatli 
above  set  forth,  and  in  the  dec]jaration«  that  there  is  nothing^  in 
masonic  obligations  contrary  to  moral  duties.      The  bible  is 
presented  to  them  as  the  rule  of  their  faith  and  practice,  and 
the  lectures  point  out  the  moral  duties,  and  are  considered 
binding.      Mr.  Hubbard  stated  that  the  words  right  or  wrongs 
were  an  interpolation,  and  did  not  belong  to  the  obligation  as 
given  in  the  grand  chapter.      Upon  this  testimony  the  triora 
could  not  find  the  juror  disqualified.      It  is  next  objected  that 
the  plaintiff  should  have  been  nonsuited  for  a  variance  between 
the  declaration  and  proof:  not  that  some  of  the  actionable 
words  were  not  proved  substantially  as  laid,  but  that  all  the 
words   laid   were   not   proved.      The   plaintiff  complains   in 
the  same  count,  that  the  defendant  has  charged   him  with 
having  introduced  the  small-pox  with  a  view  to  his  own  emolu- 
ment, and  also  with  destroying  the  life  of  his  brother  Ransom 
Horton.     The  plaintiff  has  proved  the  first  charge,  but  not  the 
second;   and  the  defendant  insists  the  plaintiff  shall  be  non- 
suited.   It  is  a  sufficient  answer  to  say  that  the  plaintiff  proved 
enough  to  sustain  his  action.      It  is  not  necessary  to  prove  all 
the  words  laid. 

The  principal  ground  for  this  motion  seems  to  be  tbe  refusal 
of  tbe  judge  to  receive  the  evidence  offered  in  mitigation.  The 
counsel  prefaced  each  of  these  offers  with  an  entire  disavowal 
of  an  intended  justification,  and  a  full  admission  of  tbe  falsity 
of  the  charge,  and  offered  in  mitigation  facts  and  circumstances 
which  induced  the  defendant  to  believe  the  charges  true  when 
made. 

The  charges  proved  to  have  been  made  against  the  plaintiff 
by  the  defendant,  are:  1.  The  plaintiff  introduced  the  small- 
pox into  tbe  town  of  Coventry  for  his  own  emolument;  2. 
That  he  gave  the  disease  to  Johnson's  family  and  others  in- 
tentionally, pretending  to  inoculate  them  for  the  kine  pock; 
and  3.  That  he  gave  it  to  the  defendant's  brother,  intending  to 
give  it  to  the  defendant. 

On  the  trial  the  defendant  admits  these  charges  are  entirely 
false  and  groundless,  and  proposes  to  mitigate  damages  by 
showing  facts  and  circumstances  which  induced  him  to  suppose 
the  charges  true  at  the  time  they  were  made.  If  these  facta 
and  circumstances  were  sufBcient  to  induce  the  defendant  to 
suppose  the  cliarges  true,  are  they  not  also  sufficient  to  induce 
the  jury  to  believe  them  true  ?  That  they  tend  to  a  justifica* 
tion,  the  defendant's  counsel  does  not  deny.     Neither  can  it  be 
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denied  that  the  defendant  seeks  to  secure  hunself  from  dam- 
age; not  by  showing  that  he  spoke  the  slanders  innocently, 
but  bj  endeavoring  to  raise  in  the  minds  of  the  jarj  suspicions 
of  the  plaintifTs  guilt,  when  he  dare  not  put  a  justification 
upon  the  record,  and  when,  for  the  purpose  of  this  covert  justi- 
fication, he  admits  the  charges  false.  His  counsel  argues  the 
point  in  his  favor  as  earnestly  as  if  it  had  not  been  frequently 
decided.  The  doctrine  of  this  court,  on  this  subject,  is  familiar 
to  every  lawyer. 

Facts  and  circumstances  may  be  shown  in  mitigation  when 
they  disprove  malice,  and  do  not  tend  to  prove  the  charges,  or 
form  a  link  in  the  chain  of  evidence  to  prove  a  justification. 
The  defendant's  counsel  attacks  this  position,  endeavors  to 
show  that  this  court  was  in  entire  error  when  this  position  was 
ftBaerted  in  Hoot  v.  King,  7  Cow.  613,  and  undertakes  to  prove 
it  by  the  English  cases  which  were  there  overruled.    He  insists 
also  that  this  point  was  overruled  by  the  court  of  errors  in  the 
tame  cause,  though  they  affirmed  the  judgment;  and  finally, 
that  this  court  have  themselves  abandoned  the  doctrine,  in  the  \ 
ease  of  GUman  v.  LoweU,  8  Wend.  573  [24  Am.  Dec.  96].    In ' 
all  this,  to  say  the  least,  the  counsel  is  under  a  great  mistake. 
Instead  of  discussing  the  question  again,  I  refer  to  my  opinion 
in  the  case  last  cited.     It  may  not  be  amiss  here  to  suggest  to 
counsel,  that  when  dissatisfied  with  decisions  of  this  court,  the 
proper  course  is  to  raise  the  points  at  the  trial  and  take  excep- 
tions, and  then  carry  the  questions  to  the  court  of  errors,  in- 
stead of  arguing  the  same  points  over  again  in  this  court  upon 
a  case.    It  is  insisted  that  the  course  attempted  in  this  case 
shows  the  absence  of  malice.     That  I  deny.    It  must  be  ad- 
mitted that  the  speaking  the  words  is  evidence  of  malice.     A 
justification  does  not  disprove  malice,  but  confirms  it.     In  such 
case,  the  plaintiff  fails;  not  because  of  the  absence  of  malice 
in  the  defendant,  but  because  the  plaintiff  has  sustained  no 
damage.    Notice  of  justification,  put  upon  the  record,  is  evi- 
dence conclusive  of  malice.    If  a  notice  that  a  defendant  in- 
tends to  prove  the  truth  is  evidence  of  malice,  the  offer  of 
evidence  tending  towards  proof  can  not  show  the  absence  of 
malice. 

The  last  ground  upon  which  the  defendant  asks  for  a  new  trial 
is,  that  the  verdict  is  against  law  and  evidence.  From  the  re- 
marks already  made,  it  is  clear  that  the  verdict  is  according  to 
law  as  it  is  understood  in  this  state,  and  it  is  well  supported  by 
Uie  evidence. 
A.  new  trial  is  therefore  denied. 
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To  MiTiOATB  Damages  in  Slander,  evidence  is  inadmiaaible  that  tends  to 
establish  the  tmth  of  the  charji^e:  Cooper  v.  Baarher^  24  Wend.  108;  Busk  ▼. 
Prosaer,  11  N.  Y.  350;  S.  C,  13  Barb.  223;  Snyder  v.  Andrews,  6  Id.  57; 
Hager  v.  TibbitSy  2  Abb.  N.  8.  100;  Regnier  v.  Cabot,  2  Gikn.  40;  Thompson 
V.  BoiDerH,  1  Dongl.  327;  in  each  of  which  the  principal  case  is  cited;  Gilmatk 
V.  Lowell,  24  Am.  Dec.  96,  in  the  note  to  which  the  cases  appearing  in  this 
series  are  collected.  In  mitigation  of  damages  in  slander  the  defendant  may 
give  evidence  of  the  plaintifiTs  general  bad  character,  bat  not  of  particular 
facts  tending  to  impeach  his  character,  nor  is  sach  evidence  confined  to  the 
plaintiff's  character  in  respect  to  the  matters  charged  in  the  slander:  Lanum 
V.  Snell,  25  Id.  468. 

All  the  Actionable  Words  Laid  in  a  Declaration  in  Slander  need 
not  be  proved,  to  avoid  a  nonsuit;  it  is  enoogh  that  some  actionable  worda 
are  proved:  Clark  v.  Mun&eU,  6  Mete.  387. 

Masons  as  JuRCSb.. — On  the  competency  of  masons  to  act  as  jnron,  this 
ease  is  referred  to  and  distinguished  from  the  case  then  before  the  courts 
turning  upon  objections  made  to  jurors  by  reason  of  their  membership  in  a 
political  organization,  in  People  v.  Beyes,  5  CaL  350. 


Lamb  t\  Lathbop. 

[13  Wkhdbll,  9S.] 

A  Tender  Properly  Made  is  a  Satisfaction  of  the  Demand;  the  debt 
is  paid,  and  the  articles  tendered  become  the  property  of  the  creditor, 
and  afterwards  are  kept  at  his  risk  and  expense. 

Idem— The  Relation  of  Debtor  and  Creditor  no  Longer  Exists  be- 
tween the  parties,  but  that  of  trustee  and  cestui  que  trust,  or  bailor 
and  bailee. 

Plea  of  Tender  of  Personalty  need  not  Aver  that  the  defendant  ia 
still  ready  to  deliver;  nor  that  the  tender  was  made  in  satisfaction  of 
the  debt. 

Where  Property  has  been  Tendered  as  of  a  certain  value,  having  been 
appraised  by  but  one  of  the  two  appraisers  agreed  upon  by  the  parties, 
the  tender  is  not  good;  both  appraisers  must  act,  or  the  amount  in 
money  tendered. 

Property  of  a  Greater  \  alub  than  the  Debt  can  not  be  tendered  with 
a  demand  for  the  difference;  it  should  be  tendered  at  the  amount  to  bo 
paid;  or  money  should  be  tendered. 

Demurrer  to  a  replication.  The  plaintiff  declared  on  a  note 
-whereby  the  defendant  promised  to  pay  the  plaintiff  fifty  dol- 
lars in  a  horse,  neat  stock,  or  in  first-rate  pine  lumber,  at  th<i 
market  price,  at  the  appraisal  of  two  persons,  Bartlett  and 
Rowley.  Plea,  tender,  on  the  day  of  the  maturity,  of  a  horse 
appraised  by  Bartlett  at  the  value  of  seventy  dollars,  and  aver- 
ring Bowley  was  not  in  the  state,  and  could  not  unite  in  the 
appraisement.  The  plea  did  not  contain  the  averment  of  ioul 
temps  prvit,     I^eply,  a  subsequent  demand  for  the  horse,  and 
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refbsal  of  defeudant  to  deliver  unless  he  should  be  paid  sixteen 
dollars  and  fifty  cents,  the  difference  in  value.     Demurrer. 

J.  A,  Spencer,  for  the  defendants. 

J£  71  JSeynolds,  contra. 

By  Court,  Savaob»  G.  J.    The  principal  question  arises  upon 
the  plea  of  the  defendants,  the  validity  of  which  is  denied  bj 
the  plaintiff,  aud  the  first  ground  urged  on  his  part  is,  that  it 
ia  not  averred  that  the  defendant  is  still  ready  to  deliver  the 
hone.     It  is  contended,  on  the  authority  of  Cbipman's  Essay 
on  Contracts,  96,  that  such  an  averment  is  necessary;  and  that, 
in  a  case  like  this,  the  replication  of  a  subsequent  demand  and 
refusal  authorizes  a  recovery  upon  the  original  cause  of  action. 
The  learned  author  of  this  essay  argues  that  as  there  is  at  this 
day  uo  case  'where  property  is  lost  to  the  creditor  by  a  tender  and 
refusal,  it  follows  that  every  plea  of  tender  must  contain  an 
averment  that  the  property  is  still  ready.     It  is  true  that  prop- 
erty tendered  is  not  lost  to  the  creditor  by  his  neglect  or  refusal 
to  receive  it;  but  it  is  also  true  that,  in  the  case  of  a  tender  of 
specific  articles,  the  courts  in  this  state  consider  the  contract  to 
deliver  or  pay  such  articles  discharged.     The  tender,  properly 
made,  is  a  satisfaction  of  the  demand;   the  debt  is  paid,  and 
the  articles  tendered  become  the  property  of  the  creditor,  and 
alterwards  are  kept  at  his  risk  and  expense.    In  the  case  of 
SXvagerland  v.  Morse,  8  Johns.  478,  the  court  say:   "We  con- 
dder  it  (the  tender)  a  complete  bar  to  the  suit  upon  the  con- 
tract."   In  Sheldon  v.  Shinner,  4  Wend.  628,  529  [21  Am.  Dec. 
161],  this  subject  was  again  considered  by  this  court,  and  such 
a  tender  held  analop;ous,  as  it  was  in  the  last  case  cited,  to  the 
French  consignation,  whereby  the  debtor  is  discharged.     The 
creditor  must  resort  to  the  specific  articles,  and  to  the  person 
who  tendered   them  as  the  bailee  thereof.     The  relation  of 
debtor  and  creditor  no  longer  subsists  between  these  parties, 
but  that  of  trustee  and  cestui  que  trust,  or  bailor  and  bailee: 
See  2  Kent  Com.  508, 509,  and  cases  there  cited.   If  such  be  the 
law^  the  defendant  in  this  case  was  not  bound  to  aver  that  the 
horse  was  still  ready;  and  the  plea  is  not  faulty  for  want  of 
such  averment. 

The  remaining  objections  to  this  plea  are,  that  it  is  not 
averred  that  the  appraisal  was  by  the  persons  agreed  upon,  nor 
at  the  market  price,  nor  that  the  tender  was  made  in  satisfac- 
tion of  the  debt.  No  authority  is  cited  to  show  that  it  should 
be  averred  that  the  offer  was  made  in  satisfaction  of  the  debt; 
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{he  precedents  are  not  so,  nor  do  I  see  any  necessity  for  snoh 
an  averment. 

The  plaintiff  complains  that  the  defendant  did  not  pay  him 
fifty  dollars  and  interest  in  a  horse,  according  to  his  contract. 
The  defendant  says,  that  on  the  day,  and  at  the  place  appointed, 
he  tendered  to  him  the  said  sum  in  a  horse,  according  to  his 
contract;  that  is  enough.  Nor  can  it  be  necessary  in  such  case 
to  aver  that  the  appraisement  was  at  the  market  price.  The 
market  price  is  the  price  of  every  article,  unless  some  other  is 
mentioned.  The  market  price,  I  apprehend,  was  inserted  as 
directory  to  the  appraisers,  and  the  averment  that  the  horse 
was  appraised  by  the  appraisers  is  sufficiently  minute  and  cer- 
tain; to  appraise  at  any  other  price  would  be  a  violation  of  duty, 
even  if  the  words  "  market  price  "  were  omitted.  The  pre- 
sumption in  such  cases  is,  that  the  persons  designated  have 
done  their  duty;  not  that  they  have  violated  it. 

But  the  objection  that  there  is  no  averment  that  the  proper^ 
in  question  was  appraised  by  the  persons  agreed  upon  is  not  so 
easily  obviated.  The  defendants,  by  their  contract,  agreed  to 
pay  fifty  dollars  and  interest  for  one  year,  in  a  horse,  at  the 
appraisal  of  Bartlet  and  Bowley.  They  aver  that  they  tendered 
the  horse  at  the  appraisal  of  Bartlet;  that  is  not  a  compliance 
with  the  contract.  The  appraisement  by  two  persons  is  a  con- 
dition precedent  to  the  tender;  the  plaintiff  has  not  agreed  to 
accept  a  horse  at  the  appraisement  of  Bartlet  alone,  nor  of 
Bartlet  and  any  other  except  Bowley.  It  is  not  sufficient  that 
the  act  done  may  be  equivalent.  The  plaintiff  relied  upon  the 
judgment  of  those  particular  persons;  the  defendants  under- 
took to  procure  it:  if  they  have  failed,  they  must  pay  the  money. 
There  is  a  debt  due  the  plaintiff;  he  agrees  to  receive  a  horse, 
provided  it  is  appraised  by  Bartlet  and  Bowley.  The  defend- 
ants agree  to  pay  the  money  if  they  do  not  deliver  a  horse  at 
the  appraisal  of  Bartlet  and  Bowley.  This  is  the  legal  effect 
of  the  contract.  It  is  manifest  that  the  defendants  have  not 
procured  the  appraisal  of  the  two  persons  named;  and  as  they 
have  not  performed  the  condition  upon  which  they  were  to  be 
excused  from  the  payment  of  the  money,  it  follows  that  the 
money  must  be  paid.  It  is  not  for  the  defendants  to  say  that 
they  can  make  a  new  agreement  for  the  plaintiff;  nor  can  the 
court  do  it.  The  plaintiff  has  substantially  said,  I  will  not 
agree  to  take  a  horse  at  all  unless  at  the  appraisal  of  these  two 
men.  I  will  not  take  the  appraisal  of  one  of  them,  but  of  both. 
The  defendants  entered  voluntarily  into  the  agreement,  and 
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they  must  perform  it.  This  case  appears  to  me  to  be  analogous 
to  the  cases  upon  fire  policies,  where,  if  the  certificate  of  certain 
persons  is  required,  no  other  can  be  substituted:  6  T.  B.  719; 
1  H.  Bl.  254;  2  Id.  574.  This  view  of  the  subject  is  sufficient 
to  authorize  a  judgment  in  favor  of  the  plaintiff. 

It  is  not  improper  to  remark,  that  the  plea  is  defective  in 
another  particular,  though  the  point  is  made  here  as  an  objec- 
tion to  the  replication.  The  horse,  it  seems,  was  appraised  at 
seventy  dollars,  and  the  defendant  claims  the  payment  of  the 
difference  in  money,  before  he  is  liable  to  deliver  the  horse. 
Under  what  agreement  of  the  plaintiff  do  the  defendants  set  up 
this  claim  ?  The  plaintiff  hath  said  that  he  will  receive  a  horse 
worth  fifty-three  dollars,  on  certain  conditions;  but  it  does  not 
follow  that  he  is  to  receive  a  horse  of  a  greater  value,  and  pay 
the  difference.  He  has  entered  into  no  such  agreement.  The 
defendants  must  tender  the  horse  according  to  agreement;  if 
he  is  of  greater  value,  they  must  either  tender  him  at  the 
amount  to  be  paid,  or  keep  him,  and  pay  the  money. 

The  plea  is  bad;  and  the  plaintiff  is  entitled  to  judgment, 
with  leave  to  defendants  to  amend,  on  payment  of  costs. 


Tknbbb  ov  Sfbcsfio  Abtiglks  and  refusal  to  accept  the  same  makes  the 
leoderer  the  bailee  of  the  tenderee:  Oayle  v.  Suydam,  24  Wend.  274;  Brooh* 
/yn  Bank  y.  De  Oratno,  23  Id.  345;  Ilaydenr.  Deniets,  53  K  Y.  431;  DeaarU 
V.  Leggett^  16  Id.  585;  BilUnga  v.  Vanderbeck,  23  Barb.  554;  the  property 
beooming  the  tenderee's:    BiUings  y.    Vanderbeck;    Brooklyn  Bards  y.   De 
Qrauw;  and  the  original  contract  can  thereafter  afford  no  ground  of  remedy 
to  the  party  who  has  refused  to  accept;  he  must  look  to  the  property,  or  for 
ita  value:  De»arU  y.  Leggett;  Gayle  y.  Suydam,    But  these  rules  do  not  ap- 
ply to  contracts  executory  on  both  sides:  Billings  y.  Vanderbeck,  23  Barb. 
554;  and  are  different  from  those  that  goyem  in  the  case  of  a  tender  in  satis- 
of  a  money  demand:  Simpson  v.  French,  25  How.  465.    In  all  of  these 
Lamb  y.  LaUirop  is  cited;  and  further,  in  GayU  v.  Suydam,  24  Wend. 
274,  where  the  defendant's  agent  had  tendered  the  acceptance  of  a  solyent 
bouse,  but,  the  note  sought  to  be  taken  up  not  being  produced,  the  accept- 
ance was  destroyed.    Judge  Cowen,  commenting  on  this  conduct  of  the  ten- 
derer's agent,  says:  *'By  an  act  of  destruction  or  mutilation,  he  undoes  all 
that  he  had  performed.     He  becomes  a  bailee  for  the  tenderoe,  it  is  true,  and 
the  latter  may  demand  of  him  the  subject  of  the  tender,  and,  if  he  withhold 
it,  sue  in  trover  or  some  other  action;  and  if  the  thing  be  not  destroyed  or 
mutilated,  perhaps  this  is  his  only  remedy:   Lamb  y.  Lathrop,  13  Wend.  95. 
But  if  it  be  destroyed,  or  its  value  impaired  by  the  act  of  the  agent»  because 
not  accepted,  as  it  was  here,  this  is  a  wrong  which  the  tenderee,  in  his  elec- 
tion, may  treat  according  to  the  apparent  intent,  which  is  to  take  back  or 
annul  all  that  has  been  done.     The  tenderer,  whether  the  wrong  be  done 
by  himself  or  agent,   should  not  be  received  to  gainsay  such  a  construc- 
tion.   The  tender  must  be  not  only  formal,  but  bona  fide.    The  tenderer 
of  a  chattel  need  not,   in  pleading,   say  uncore  prist:  Lamb  y.  Lathrop^ 
Ail  Deo.  Vol..  XXVII— -la 
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ut  9tip.,  bat  it  mtuBt  not  appear  in  evidence  that  he  has  wDlfnlly  ren- 
dered the  act  nnavailable.  The  obligation  to  keep  the  tender  is  not  always 
imperioos,  as  it  is  where  money  was  tendered.  As  to  chattels,  it  is  said  that 
the  debtor  may  abandon  them:  3  Kent,  609,  3d  ed.  They  may  be  pondenms^ 
their  custody  tronblesome  or  expensive,  and  in  no  case,  perhaps,  where  the 
tenderer  retains  them,  can  more  than  ordinary  care  for  the  keeping  them  for 
the  tenderee  be  demanded.  The  general  role  is  laid  down  in  Lamb  v. 
Lathrop,    They  are  to  be  kept  at  the  risk  of  the  tenderee." 

Tkndxr  ov  Pebsonaltt,  When  Valid. — ^This  subject  is  considered  in  the 
note  to  Bates  ▼.  Baies,  12  Am.  Dea  573;  and  in  SoberU  v.  BeaUy,  21  Id.  410; 
ShMonr.  Skinner,  21  Id.  161;  La  Farge  v.  Bkkert,  Id.  209,  with  respect  to 
the  time  and  place  of  the  tender;  and  in  the  note  to  Barney  ▼.  BUta,  Id.  700 
and  in  Mitchell  v.  Merrill,  18  Id.  128,  in  respect  to  what  is  a  tender,  its  effect 
and  the  snbeeqnent  relations  of  the  parties  thereto  as  to  the  articles  tendered. 
In  these  notes,  oases  are  collected  showing  that  the  doctrines  of  the  principal 
case  are  in  harmony  with  the  weight  of  authority.  It  is  also  decided  in  Ske^ 
don  v.  Skinner,  21  Id.  161,  that  although  a  tender  of  chattels  in  pnrsaanoe  of 
a  contract  for  their  delivery  discharges  the  original  obligation,  and,  if  not  ao- 
oepted,  converts  the  obligor  into  the  bailee  of  the  obligee,  yet  it  does  not  ]oa- 
tify  the  obligor  in  abandoning  or  destroying  the  property;  bat  that  he  most 
take  care  of  it  at  the  expense  and  risk  of  the  obUgee.  Where  the  tender  is 
made  after  a  breach  of  a  contract  to  deliver  goods,  an  objection  on  that  gronnd 
is  waived,  if  a  refusal  to  accept  is  based  solely  on  the  f^und  of  their  being 
unmerchantable:  Gould  v,  Banke,  24  Id.  91.  A  tender  of  chattels  on  Sunday 
is  valid  both  at  common  law  and  under  the  statate:  AmU  v.  JTyfe,  Id.  463. 
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OiiTABio  Bank  v.  Lightbodt. 

[IS  WsHinLLt  lOL] 
Tkl  BiLLB  ov  AN  Inbolteht  Bank  are  not  satiBCaetioii  of  a  debt»  altbon^ 
they  are  cuReot  at  the  plaoe  where  they  were  given,  neither  party  know- 
ing of  the  insolvency. 

Ebbob.  lightbody  saed  the  bank  to  recover  the  differenco 
between  the  face  value  of  a  bill  of  the  Franklin  Bank  and  the 
amount  realized  thereon,  the  bill  having  been  given  to  Light- 
body  at  XTtica,  when  he  presented  his  check  to  the  bank,  where 
he  had  money  on  deposit  in  excess  of  the  amount  of  the  check. 
The  bill,  being  for  five  hundred  dollars,  was  given  as  a  portion 
of  the  money  drawn  from  the  bank.  Three  days  before  th» 
transaction,  the  Franklin  Bank,  being  in  New  York,  had  failed; 
but  news  thereof  did  not  reach  Utica  until  the  day  after  the 
transaction.  The  Ontario  Bank  acted  in  good  faith,  not  know- 
ing of  the  insolvency  of  the  Franklin  Bank.  Lightbody  re- 
ceived two  dividends,  •amounting  to  thirty-three  per  cent,  on 
the  bill.  The  jury  returned  a  special  verdict.  Judgment  for 
the  plaintiff. 

(7.  P.  Kirldand,  for  the  plaintiffg  in  error. 

t/1  A,  Spencer f  contra. 

By  Chahgbllob.  The  question  to  be  decided  is^  which  of 
the  parties  shall  sustain  the  loss  in  reference  to  the  bill  of  the 
Franklin  Bank,  received  by  Lightbody,  paid  upon  the  present- 
ment of  his  check.  The  law  is  well  settled,  that  where  the 
note  of  a  third  person  is  received  in  payment  of  an  antecedent 
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debt,  tbe  risk  of  his  insolvency  is  upon  the  party  from  whom 
the  note  is  received,  unless  there  is  an  agreement  or  under- 
standing between  the  parties,  either  express  or  implied,  that 
tbe  party  who  receives  the  note  is  to  take  it  at  his  own  risk. 
The  same  principle  is  applicable  to  the  notes  of  an  incorporated 
bank,  except  that  as  to  the  latter  there  is  always  an  implied 
understanding  between  the  parties,  that  if  tbe  bill,  at  the  time 
it  is  received,  is  in  fact  what  the  party  receiving  it  supposes  it 
to  be,  he  is  to  run  the  risk  of  any  future  failure  of  the  bank. 
This  implied  agreement  between  the  parties  arises  from  the 
fact  that  bills  of  this  description,  so  long  as  the  bank  which 
issued  them  continues  to  redeem  them  in  specie  at  its  counter, 
are  by  common  consent  treated  as  money,  and  are  constantly 
passed  from  hand  to  hand  as  such.  The  receiving  themas  money , 
however,  is  not  a  legal,  but  only  a  conventional  regulation, 
adopted  by  the  common  consent  of  the  community;  as  no  state 
is  authorized  to  coin  money,  or  to  pass  any  law  by  which  any- 
thing but  gold  or  silver  coin  shall  be  made  a  legal  tender  in 
the  payments  of  debts.  This  principle  of  considering  bank  bills 
as  money,  which  the  receiver  is  to  take  at  his  own  risk,  can  not 
therefore  be  carried  any  further  then  the  conventional  regula- 
tion extends — that  is,  to  consider  and  treat  them  as  money  so 
long  as  tbe  bank  by  which  they  are  issued  continues  to  redeem 
them  in  specie,  and  no  longer.  When,  therefore,  a  bank  stops 
payment,  its  bills  cease  to  be  a  conventional  representative  of 
the  legal  currency  of  the  country,  whether  the  holder  is  aware 
of  that  fact  or  not;  from  that  moment  the  bills  of  such  bank 
resume  their  natural  and  legal  character  of  promissory  notes, 
or  mere  securities  for  the  payment  of  money;  and  if  they  are 
afterwards  passed  off  to  an  individual  who  is  equally  ignorant 
of  the  failure  of  the  bank,  there  is  no  agreement  on  his  part, 
either  express  or  implied,  that  he  shall  sustain  the  loss  which 
has  already  occurred  to  the  original  holder  of  the  bills. 

Upon  the  principles  applicable  to  cases  of  mutual  mistake,  as 
those  principles  are  administered  in  courts  of  equity,  it  is  now 
settled  that,  if  an  individual  passes  to  another  a  counterfeit 
bill,  or  an  adulterated  coin,  both  parties  supposing  it  genuine 
at  the  time  it  was  received,  tbe  one  who  passes  it  id  bound  to 
take  it  back  and  give  bim  to  whom  it  was  passed  a  genuine  bill 
or  an  unadulterated  coin  in  lieu  thereof,  or,  in  other  words,  to 
make  good  the  loss:  Markle  v.  Uaifield,  2  Johns.  455  [3  Am. 
Dec.  446].  That  principle  of  natural  justice  is  equally  appli- 
cable to  the  case  under  consideration.     The  actual  loss  had 
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been  sastained  by  the  failure  of  the  bank  while  the  plaintiff 
in  error  were  the  holders  and  owners  of  the  bail;  and  it  is  a 
maxim  of  the  law  that  the  loss  is  to  him  who  was  the  owner  at 
the  time  Bach  loss  happened,  if  both  parties  were  ignorant  of 
the  loss  at  the  time  of  making  their  contract.  Here  the  one 
party  intended  to  pay,  and  the  other  supposed  he  was  receiving 
the  bill  of  a  bank  which  was  redeeming  its  bills  at  its  counter. 
Suppose  the  inquiry  had  been  made  of  the  defendant:  "Do 
yoa  expect  to  sustain  the  loss  if  the  bank  should  fail  before 
you  shall  have  parted  with  this  bill  7"  The  answer,  according 
to  the  implied  understanding  of  the  parties,  arising  from  the 
nature  of  the  transaction,  and  consideriDg  the  bills  of  specie^ 
paying  banks  as  money,  would  certainly  have  been  the 
affirmative.  But  if  he  bad  been  asked,  '*  Do  you  understand 
that  you  are  to  bear  the  loss,  if  it  should  hereafter  be  ascer- 
tained that  the  Franklin  bank  has  now  actually  failed  and 
stopped  payment?"  he  would  unquestionably  have  answered: 
'^Ko;  in  that  event,  as  the  loss  would  have  happened  while  you 
was  the  owner  of  the  bill,  natural  equity  requires  that  you 
should  bear  it;  and  I  shall  expect  you  to  take  back  the  bill  and 
give  me  one  which  is  good." 

The  principle  adopted  by  the  supreme  court  in  this  case,  is 
also  the  only  one  which  can  protect  the  honest  and  unsuspect- 
ing against  the  frauds  of  those  who  might  be  disposed  to  take 
advantage  of  the  ignorance  of  others  as  to   the  failure  of  a 
banking  institution.     A  person  who  has  heard  of  the  failure  of 
a  bank  while  he  has  some  of  its  bills  on  hand,  will  naturally  be 
tempted  to  get  rid  of  them,  for  the  purpose  of  avoiding  a  loss 
be  might  otherwise  sustain;  and  if  he  was  disposed  to  be  a 
rogue,  he  would  keep  his  knowledge  of  the  failure  to  himself, 
until  he  could  pay  out  his  bills  to  those  who  were  ignorant  of 
the  fact,  and  in  such  case  he  would  escape  with  impunity,  if 
those  to  whom  he  passed  them  were  required  to  prove  that  he 
was  aware  of  the  failure  at  the  time  they  received  the  bills  from 
him.     And  even  if  the  first  person  to  whom  a  bill  was  j^assed, 
should  be  so  fortunate  as  to  obtain  proof  to  establish  the  fraud, 
if  he  had  honestly  parted  with  the  bill  while  he  was  yet  ignorant 
of  the  fact,  so  that  the  one  who  had  received  it  from  him  could 
not  call  for  repayment,  the  original  holder  of  the  bill,  who  was 
guilty  of  the  fraud,  would  still  escape  with  impunity.     On  the 
whole,  I  am  satisfied  with  the  judgment  of  the  supreme  court 
in  this  case;  not  only  as  perfectly  legal  and  just,  but  also  aa 
^lat  which  is  most  consistent  with  the  subsfjantial  interests  of 
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the  community-^  and  founded  upon  a  correct  principle  of  publio 
policy. 

Van  Sohaiox,  Senator.  A  powerful  effort  was  made  by  the 
counsel  for  the  plaintiffs  in  error,  and  many  authorities  were 
cited  to  prove  that  bank  notes  have  been  treated  and  viewed  as 
money,  both  in  this  country  and  in  England;  and  he  argued 
that  payment  in  good  faith,  in  bills  current  at  the  time  and 
place  of  the  transaction,  constituted  a  full  discharge  of  the 
obligation  of  a  debtor  to  his  creditor,  even  though,  as  in  the 
present  case,  the  bank,  in  the  bills  of  which  the  payment  was 
made,  had  failed  previous  to  the  making  of  the  payment. 

The  authorities  adduced  by  the  the  counsel  were  misapplied; 
and  I  consider  it  a  full  answer  to  the  argument,  which  was 
founded  upon  them,  to  say  that  there  is  no  adjudged  case  in 
the  books  to  authorize  the  inference  that  bank  notes  have  ever 
been  considered  as  money,  except  under  the  universally  implied 
understanding  that  the  banks  which  issued  the  paper  were  able 
to  redeem  or  to  substitute  a  full  equivalent  for  their  issues;  and 
therefore  it  is  not  a  sound  inference  from  the  cases  to  say  that 
the  paper  of  a  bank  shall  be  entitled  to  the  same  consideration 
as  money,  after  the  bank  has  failed,  that  it  had  before,  in  con- 
sequence of  the  confidence  in  its  stability.  To  test  this  posi- 
tion, it  will  be  sufficient  to  select  a  few  of  the  strongest  cases. 
MiUer  v.  Eace,  1  Burr.  452,  was  the  case  of  a  bank  note  stolen 
from  the  mail,  and  which  fell  into  the  hands  of  the  defendant, 
an  innkeeper,  honestly,  in  the  course  of  his  business.  The 
court  decided  that  the  action  would  lie  upon  the  general  course 
of  business,  and  the  consequences  to  trade  and  commerce,  which 
would  be  much  incommoded  by  a  contrary  decision.  Lord 
Mansfield,  in  that  case,  says  that  bank  notes  ought  not  to  be 
compared  to  what  they  do  not  resemble — goods,  securities,  or 
documents  for  debts;  that  they  are  treated  as  money,  as  cash, 
by  the  general  consent  of  mankind.  "  They  are  as  much  money 
as  guineas  themselves  are,  or  any  other  current  coin."  The 
importance  attached  to  the  influence  of  the  decision  in  this 
case  upon  trade  and  commerce  is  evidently  overrated.  The 
equity  of  the  case  itself  is  ou  the  side  of  the  party  who  last 
gave,  in  the  pursuit  of  an  honest  calling,  a  valuable  considera- 
tion for  the  money.  Circumstances  might  change  this;  but, 
generally  speaking,  traders  and  others  can  not  be  upon  their 
guard  to  learn  whether  the  sums  of  money  they  receive,  suita- 
ble to  the  extent  of  their  business,  are  stolen  or  found.  But  the 
case  itself,  and  the  character  given  by  Lord  Mansfield  to  bank 
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ootids  as  money,  assumes  the  fact  of  the  unquestioned  solvency 
of  the  maker  of  the  note.    This  is  all-important,  for  there  is  a 
vastly  wider  difference  between  the  note  of  an  insolvent  and 
that  of  a  solvent  bank,  than  there  is  between  a  good  note  and 
an  equal  amount  in  guineas.     In  the  case  of  The  Bank  of  tJus 
OnUed  States  v.  The  Bank  of  the  State  of  Georgia,  10  Wheat.  333, 
notes  issued  by  the  bank  of  Georgia  bad  been  altered  so  as  to 
increase  the  amount  of  the  promise  to  pay  from  five  hundred 
and  ninety  dollars  to  five  thousand  nine  hundred  dollars.    Hav- 
ing been  received  in  the  bank  of  the  United  States,  they  were, 
in  the  ordinary  course  of  tbeir  exchanges,  remitted  to  tbe  bank 
of  Georgia,  which  received  them  as  genuine,  but  subsequently 
discovering  the  alterations,  offered  to  return  them.     The  tender 
to  return  the  notes  was  not  made  until  nineteen  days  after  their 
receipt.     The  case  came  before  the  supreme  court  of  the  United 
States  upon  a  writ  of  error  from  the  circuit  court  of  Georgia. 
Tbe  supreme  court  reversed  the  judgment  of  the  court  below 
upon  two  points:    1.  Because  the  circuit  court  had  refused  to 
instruct  the  jury,  that  if  they  believed  the  evidence,  the  plaintiffs 
were  entitled  to  recover  the  balance  due  by  their  customer's 
book.     2.  That  the  plaintiffs  were  entitled  to  interest  from  the 
commencement  of  the  action.     Mr.  Justice  Story,  who  delivered 
the  opinion  of  the  court,  did  not  consider  that  this  was  a  case 
of  a  special  deposit,  but  the  notes  were  paid  as  money  upon  gen- 
eral account,  so  that,  according  to  the  course  of  business  and 
the  understanding  between  the  parties,  the  identical  notes  were 
not  to  be  restored,  but  an  equal  amount  in  cash  was  to  be  paid ; 
that  the  notes  passed  into  the  general  funds  of  the  bank  of 
Georgia,  and  became  its  property.     Upon  this  ground,  the  ac- 
tion as  to  form  was  maintained.     But  in  going  into  the  merits, 
great  stress  was  laid  by  the  court  ugon  the  fact  that  these  were 
not  the  notes  of  another  bank,  or  the  security  of  a  third  per- 
son, but  were  received  and  adopted  by  the  bank  as  its  own 
genuine  notes,  in  the  most  absolute  and  unconditional  manner; 
and  the  whole  general  reasoning  of  the  case,  separate  from  the 
principles  of  other  cases  which  are  brought  to  sustain  collateral 
points,  goes  upon  the  broad  ground  that  a  bank  is  bound  to 
know  its  own  paper.     This  position  is  laid  down  with  so  much 
emphasis,  that  it  must  be  considered  as  the  controlling  reason 
for  the  judgment  of  the  court.     How  the  question  of  a  special 
deposit  would  have  been  treated  by  the  court,  if  the  paper  had 
been  the  altered  notes  of  the  United  States  bank  itself,  or  of 
any  other  bank,  can  not  now  be  known;  neither  does  the  case 
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reach  the  question  of  the  notes  of  a  third  bank,  beiug  at  the 
time  of  the  exchange  or  deposit,  an  insolvent  institution. 

In  1  Ld.  Bajm.  738,  it  was  held,  an  action  did  not  lie  against 
the  assignee  of  a  bank  bill,  because  he  had  it  for  a  valuable  con- 
sideration; and  it  always  is  an  inquiry  whether  the  bearer  came 
fairlj'  by  it.     None  of  the  cases  proceed  exclusively  upon  the 
mere  similitude  between  bank  money  and  cash,  and  the  answer 
is  the  same  to  all  the  cases  which  hold  bank  paper  equal  to 
money,  as  it  must  be  to  that  in  which  Lord  Mansfield  declares 
that  bank  notes  are  as  much  money  as  guineas  are — that  is,  that 
the  judges  always  allude  to  genuine  and  solvent  notes.     There 
are  some  individual  opinions  of  judges,  however,  which  appear 
to  militate  against  this  position.      In  the  case  of   Young  v. 
Adams,  6  Mass.  182,  a  payee  recovered  agaiost  a  payor,  the 
amount  of  a  five-dollar  counterfeit  bill  which  had  been  given 
him  with  other  money.     It  is  impossible  to  find  in  this  case 
anything  to  support  the  doctrine  that  a  payment  made  in  the 
bills  of  an  insolvent  bank  is  valid.     Yet  the  judge  says,  argu- 
mentatively,  in  a  supposed  case,  "  When  the  bills  paid  are  true 
and  genuine,  the  responsibility  of  the  bank  is,  we  believe,  at 
the  risk  of  the  receiver."    But  it  is  admitted  that  this  construc- 
tion goes  *'  farther  in  favor  of  the  currency  of  banknotes  or  bills, 
than  the  authorities  warrant  in  regard  to  private  notes  or  bills, 
or  even  bankers'  notes  in  England  when  accepted  in  payment.'* 
But  the  suggestion  is  afterwards  qualified  in  the  followiug  man- 
ner:   "  Private   notes,  that  is,   of    individuals  or  companies, 
whether  incorporated  or  not,  where  the  currency  of  them  is  not 
regulated  by  some  notorious  and  peculiar  usage,  when  accepted 
in  payment  or  discharge  of  an  existing  contract,  are  taken  at 
the  risk  of  the  payor."     And  the  converse  of  this  propositiou 
must  be,  that  such  notes  as  are  regulated  by  notorious  and  pe- 
culiar usage  are  at  the  risk*of  the  payee.     But  if  this  proposi* 
tion  were  the  foundation  of  a  case  to  be  decided,  it  is  not  cer- 
tain that  this  would  be  a  satisfactoiy  view  of  the  question,  since 
between  the  circulation  and  appreciation  of  public  bank  notes, 
issued  by  different  institutions,  there  is  as  great  a  difference  as 
between  public  bank  notes  as  such,  and  private  notes,  whether 
of  private  banks  or  individuals. 

To  say,  because  the  community  has  become  by  habit  inspired 
with  confidence  in  the  trustworthiness  of  banks  and  bank  pa- 
per, that  therefore  a  payment  made  in  the  paper  of  a  broken 
bank,  not  knowing  it  to  be  broken,  discharges  the  debt,  is  a 
principle  not  discoverable  in  any  system  of  ethics  or  jurispra* 
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dencc.  Policy  may  be  deemed  to  require  that  bank  circulation 
should  be  protected  by  a  leaning  in  support  of  its  reputation 
with  the  public;  but  it  is  unnecessary.  If  worthy,  it  will  stand 
without  the  aid  of  legal  decisions,  which  tend  to  pervert  the 
right,  and  which  some  judges  believe  give  a  dangerous  facility 
to  bank  circulation.  The  convenience  of  a  bank,  and  the  hon- 
«ty  of  its  administration,  are  its  safeguards.  When  these  are 
withdrawn,  law  can  render  to  its  circulation  no  effectual  aid. 

In  ordinary  use,  and  for  many  legal  purposes,  as  in  a  bequest 
in  a  will  or  when  bills  are  taken  on  execution,  bank  notes  are 
deemed  and  taken  to  be  money;  but  after  the  payor  has  become 
insolvent^  they  can  be  so  considered  only  for  the  purpose  of 
identification.  In  real  payments  they  must  possess  money's 
worth.  Not  having  that  intrinsically,  it  is  to  be  sought  for  in 
the  ability  of  the  issuer  to  redeem  his  paper.  The  strict  legal 
defittte  character  given  to  bank  paper  by  our  laws  is,  that  of 
promises  to  pay  and  evidences  of  debt,  and  this  is  at  least  con- 
sistent with  the  reality ;  and  when  so  considered,  the  case  stands 
in  a  new  light.  When  a  bank  issues  a  note  or  bill,  it  creates  a 
debt.  By  law,  this  debt  must  be  paid  in  specie,  if  it  be  de- 
manded. Into  the  engagement  thus  to  pay,  every  bank  neces^ 
aarily  enters,  when  it  receives  its  charter.  By  the  terms  of  this 
agreement,  neither  party  regards  bank  paper  as  money.  The 
circulation  of  its  bills  is  derived  from  its  credit;  and  its  credit 
is  the  concomitant  of  its  acknowledged  and  permanent  solvency. 
Its  bills  circulate  like  coiued  metal,  so  long  as  their  representa- 
tive character  remains  unimpaired;  but  a  bank  bill  is  not 
moDey,  according  to  the  understanding  between  the  parties, 
uiy  more  than  it  is  money  according  to  the  signification  of  that 
word.  It  is  admitted  that  bank  notes,  as  the  circulating  medium 
of  the  country,  have  acquired  the  denomination  of  money,  from 
their  convenience  as  a  substitute  for  gold  and  silver,  and  their 
utility  in  promoting  the  objects  of  trade,  and  in  exchanging  the 
prodacts  of  industry;  but  after  a  bank  has  failed,  its  notes  are 
deprived  of  those  characteristics  of  money  which  entitled  them 
to  that  appellation  by  the  custom  of  trade,  while  they  continued 
at  a  value  equivalent  with  specie,  or  nearly  so.  Their  convert- 
ibility into  specie  being  lost,  and  their  power  of  circulation 
having  departed,  not  one  of  the  ingredients  of  money  remains, 
and  Uiey  can  be  legally  defined  only  as  unpaid  promissoiy 
notes. 

But  it  may  be  well  to  show  more  particularly  that  our  stat- 
utes do  not  yield  to  bank  notes  the  character  of  money,  even 
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while  they  circulate.  In  the  act  concerning  "  moneyed  corpora- 
tions/' 1  Bev.  Stat.  589,  sec.  1,  they  are  called  notes  or  other 
evidences  of  debt.  In  the  session  laws  of  1830,  c.  243,  sec.  1, 
page  265,  the  designation  is  still  more  explicit:  ''Notes,  bills, 
or  other  evidence  of  debt,  purporting  to  be  a  bank  note." 

In  the  acts  incorporating  banks,  their  appellation  is  evidence 
of  debt;  and  when  mentioned  in  connection  with  bonds  and 
promissory  notes,  they  are  not  distinguished  as  money,  but  are 
regarded  in  the  light  of  promises  to  pay.  Besides,  the  inher- 
ent qualities  and  appropriate  characteristics  of  all  bank  paper, 
are  those  which  belong  to  promissory  notes,  *'  or  documents  for 
debts,"  and  so  I  think  we  must  consider  them  for  the  purpose 
of  this  adjudication.  If  bank  notes  be  considered  as  mere 
promissory  notes,  then  the  rule  to  be  applied  to  this  case  is, 
that  "paper  is  no  payment  of  a  precedent  debt;  it  is  always 
taken  under  the  condition  to  be  payment  if  the  money  be  paid 
in  convenient  time :"  Ward  v.  Evans,  2  Ld.  Baym.  928.  This  is  the 
settled  law,  and  the  custom  of  trade  in  this  country,  "unless  the 
party  make  it  his  own  by  agreement,  or  by  the  act  of  negotiating 
it."  The  cases  of  Puck/ord  v.  Maxwell,  6  T.  B.  52,  and  Oioenson 
V.  Morse,  7  Id.  64,  were  decided  upon  modifications  of  this  rale. 
The  paper  possessing  no  value  at  the  time  the  contract  was 
made,  and  there  being  no  agreement  that  the  party  was  to  take 
it  at  his  own  risk,  was  held  to  be  a  nullity,  and  the  party  might 
act  as  if  no  such  bill  had  been  given.  In  Markle  v.  Hatfield,  2 
Johns.  455  [3  Am.  Dec.  446],  the  same  principle  prevailed;  the 
party  did  not  receive  the  compensation  intended:  it  was  a 
forged  bank  note.  In  Johnson  v.  Weed,  9  Johns.  811  [6  Am. 
Dec.  279],  the  court  says:  "  The  books  all  agree,  that  there  mast 
be  a  clear  and  special  agreement  that  the  vendor  shall  take  the 
paper  absolutely  as  payment,  or  it  will  be  no  payment  if  it 
afterwards  turns  out  to  be  of  no  value."  The  fact  of  an  agree- 
ment is  matter  for  the  jury. 

Owing  to  the  extraordinary  aptitude  of  the  people  of  this 
country  for  business  and  trade,  to  the  immense  amount  of  our 
resources,  which  the  application  of  industry  and  science  are 
developing  with  constantly  accumulating  benefits  to  the  com- 
munity, and  which  require  the  indispensable  aid  of  capital  to 
bring  them  to  market — and  to  the  nearly  total  absence  of  specie 
in  large  districts  of  country' — paper  money  has  been  rendered 
the  common  medium  of  the  exchanges  of  property  or  of  barter, 
to  a  greater  extent  among  us  than  in  any  other  nation  on  the 
globe.    Its  great  convenience  and  the  hitherto  indispensable 
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necessiij  for  its  use  have  created  the  idea,  that  it  should  be 
clothed  with  the  attributes  of  real  money;  and  this  opinion 
neoessarilj  gains  ground  among  the  undisceming;  but  it  ought 
not  to  be  permitted  to  subvert  the  established  principles  of 
moral  justice.  When  a  citizen  sells  an  article  for  cash,  he  is 
entitled  to  demand  for  it,  not  false,  or  spurious,  or  insolvent, 
but  good  money,  whether  it  be  in  coin  or  bills;  and  when  a  man 
pays  a  debt,  the  medium  of  payment  must  turn  out  to  be  what 
he  represented  it  to  be  at  the  time  of  payment.  The  preceding 
Tiew  of  the  subject  demonstrates  that  the  understanding  that 
bank  notes  shall  pass  current  as  cash  is  entirely  conventional, 
and  can  not  be  traced  to  an  original  principle;  but  the  under- 
standing that  money  shall  be  good  at  the  time  of  payment  is  an 
original  and  always  subsisting  part  of  the  agreement;  it  goes  to 
the  root  of  every  contract;  it  relates  to  its  essence  and  sub- 
stance; and,  in  strict  morals,  this  consideration  must  take 
precedence  of  every  other  implication  that  may  arise  upon  a 
faaigain  for  money,  or  in  the  payment  of  a  debt.  In  the  case 
before  the  court,  the  bill  was  not  at  the  time  what  the  receiver 
supposed  it  to  be.  The  tacit  agreement  and  understanding  be- 
tween the  parties  was,  what  the  universal  understanding  is  in 
every  traffic  for  money;  that  the  paper  is  good  at  the  time  of 
passing;  and  this  is  a  previously  existing  and  more  important 
nnderstanding  than  that  it  circulates  as  money. 

Mr.  Gallatin,  in  his  essay  on  the  Currency  and  Banking  of 
the  United  States,  page  29,  says:  "  A  payment  made  in  bank 
notes  is  a  discharge  of    the  debt,  the  creditor    having  no 
recourse  against  the  person  from  whom  he  has  received  the 
notes,  unless  the  bank  had  previously  failed."    This  sagacious 
statesman  did  not  fail  to  perceive  that  the  inherent  defects  of 
paper  money  rendered  it  impossible  to  make  it  fulfill  at  all 
times  the  offices  of  real  money,  and  that  in  the  event  of  the  failure 
of  the  bank,  a  question  of  equity  might  arise  between  innocent 
parties  to  the  transfer  and  acceptance  of  these  notes.     He  does 
not  merely  reserve  the  point,  but  expresses  a  decided  opinion, 
without  appearing  to  apprehend  that  the  currency  of  paper 
money  will  be  retarded  by  the  promulgation  of  an  incontroverti- 
ble position.     The  principle  adopted  by  Mr.  Grallatin  is  founded 
upon  common  usage  and  general  consent,  by  which  every  per- 
son receives  bank  money  which  has  become  current,  under  the 
implied  understanding  that  it  is  good  and  the  bank  solvent. 
If  a  bank  has  failed  before  the  transfer  of  its  notes  from  one 
person  to  another,  the  primary  condition  of  the  contract  has 


188  Ontario  Bane  v.  Lightbody.      [New  York, 

been  touched  in  its  vital  part;  the  understanding  is  not  fulfilled; 
the  contract  is  a  nullity.  The  want  of  knowledge  at  Utica  of 
the  failure  of  the  bank  of  New  York  can  uot  be  permitted  to 
remove  the  consequences  that  ensued  immediately  upon  the 
failure.  The  money  must  be  lost  in  the  hands  of  him  wlio  held 
it  when  the  bank  failed.  On  great  moral  and  public  considera- 
tions, I  can  have  no  hesitation  in  deciding  the  case  upon  this 
principle,  and  especially  as  it  vdll  have  a  tendency  to  prevent 
attempts  which  have  frequently  been  made  to  commit  frauds  by 
the  circulation  of  insolvent  bank  paper. 

There  was  no  default  in  the  party  who  received  bad  money 
for  good.  He  transmitted  the  note  immediately  to  New  York» 
and  upon  its  return  offered  it  to  the  bank,  but  it  was  refused. 

I  am  therefore  of  opinion  that  the  judgment  of  the  supreme 
court  ought  to  be  afiirmed. 

On  the  question  being  put,  Shall  this  judgment  be  reversed  f 
all  the  members  of  the  court  present,  twenty  in  number,  with 
one  exception  voted  in  the  negative.  So  the  judgment  of  the 
supreme  court  was  affirmed. 

Payment  in  Bills  op  Insolvent  Bank. — ^Two  lines  of  decisioiiB  have  been 
made  by  the  courts  of  this  country  upon  the  effect  of  a  payment  in  bills  of  a 
bank  insolvent  at  the  time,  but  not  known  to  be  so  by  either  party.  One 
set  is  represented  by  Ontario  Bank  v.  Lightbody,  the  leading  case  supporting 
the  one  view,  and  the  other  set  is  represented  by  Bayard  v.  Shunk,  1  W.  & 
S.  92,  the  leading  case  maintaining  the  opposite  position.  The  diversity  of 
opinion  arises  out  of  the  construction  placed  upon  bank  bills,  whether  or  not 
they  are  regarded  as  cash.  The  principal  case,  and  those  which  follow  it,  re- 
gard the  bills  of  a  bank  in  the  light  of  promissory  notes,  and  as  subject  to 
the  rules  applicable  to  such  instruments;  on  the  other  hand,  the  theory  of  tha 
Pennsylvania  case  and  those  like  it  is,  that  such  bills  are  paid  and  received 
as  cash.  From  these  two  views  have  arisen  the  doctrines  that  if  a  creditor 
takes  bank  bills  of  a  bank  insolvent  at  the  time,  but  not  known  by  either 
party  to  be  so,  it  is  no  discharge  of  the  debt,  the  doctrine  of  the  principal 
case;  and,  that  the  receiving  of  bank  bills  under  such  circumstances  is  a  dis- 
charge of  the  debt,  the  doctrine  of  Bayard  v.  Shunk,  Nor  is  this  diversity 
of  opinion  confined  to  the  adjudicated  cases;  text- writers  differ  and  take 
sides  upon  the  question.  No  very  recent  decision  haa  been  found;  and  most 
of  the  cases,  which  are  but  few,  have  been  collated  by  text- writers  who  hav« 
considered  the  subject  of  bills  and  notes.  Illinois,  Magee  v.  Carmack,  13  IlL 
289;  Maine,  Frontier  Bank  v.  Alorse^  22  Me.  88;  New  Hampshire,  Fogg  v. 
Sawyer,  9  N.  H.  365;  Ohio,  WestfaU  v.  Braley,  10  Ohio  St.  188;  South 
Carolina,  Ilarley  v.  Thornton,  2  Hill,  609;  Vermont,  WainwrigfU  v.  Wd^der, 
11  Vt.  676;  Oilman  v.  Peek,  Id.  516;  and  Wisconsin,  Townsendt  v.  Bank  itf 
Bacine,  7  Wis.  185,  have  adopted  the  New  York  view,  and  hold  it  to  be  ne 
payment  to  give  the  bills  of  an  insolvent  bank,  although  believed  to  be  tol* 
ven  t  On  the  other  hand,  Alabama,  Lowrey  v.  Murrell,  2  Port.  280,  pott;  DeU- 
inure,  CorbU  v.  Bafik  of  Smyrna,  2  Harr.  235;  Tennessee,  Ware  v.  Struts  1 
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Head,  609;  and  Virgixiia,  EdmuruU  v.  Digges,  1  Gratt.  359,  maintain  tho 
position  taken  by  C.  J.  Gibson  in  the  Pennsylvania  decision  above  referred 
to.  In  England,  Timmina  ▼.  Oibbins,  18  Q.  K  722,  and  by  Story  on  Prom. 
Notes,  sec  389,  the  former  doctrine  is  held,  while  Daniel,  2  Ncg.  Insl,  sec 
1677,  favors  the  latter  ruling. 

Chief  Justice  Gibson,  1  W.  &  S.  92,  after  stating  a  few  general  principles  in 
regard  to  bUls  of  exchange  or  promissory  notes  as  payment,  says:  "  Bat  by 
the  conventional  rules  of  business,  a  transfer  of  bank  notes,  though  they  are  of 
the  same  mold  and  obligation  betwixt  the  original  parties,  is  regulated  by 
peculiar  principles,  and  stands  on  a  different  footing.  They  are  lent  by  the 
bank  as  cash;  they  are  paid  away  as  cash;  and  the  language  of  Lord  Mansfield 
in  MUUr  v.  Race  was  not  too  strong  when  he  said:  '  They  are  not  goods,  nor 
aeeorities,  nor  documents  for  debts;  but  they  are  treated  as  money,  as  cash 
in.  the  ordinary  course  and  transaction  of  business,  by  the  general  consent  of 
mankind,  which  gives  them  the  credit  and  currency  of  money  to  all  intents 
and  purposes;  they  are  as  much  money  as  guineas  themselves  are,  or  any  other 
coin  that  is  used  in  common  payments  as  money  or  cash.'  If  such  were  their 
legal  character  in  England,  where  there  was  but  one  bank,  how  emphatically 
most  it  be  here,  where  they  have  supplanted  coin  for  every  purpose  but  that 
of  small  change,  and  where  they  have  excluded  it  from  circulation  almost 
entirely.  *  *  *  The  weight  of  authority  bearing  directly  on  the  point, 
is  decisively  in  favor  of  the  position  that  bona  fide  payment  in  the  notes  of 
a  broken  bank  dischaiges  the  debt."  His  honot  then  turns  to  the  considera- 
tioa  of  the  principal  case,  and  examining  the  aiguments  employed  by  the 
judges  therein,  continues: 

"The  assertion  that  it  is  always  an  original  and  subsisting  part  of  the 
agreement  that  a  bank  note  shall  turn  out  to  have  been  good  when  it  was  paid 
•way,  can  be  conceded  no  farther  than  regards  its  genuineness.  That  genuine 
notes  are  supposed  to  be  equal  to  coin  is  disproved  by  daily  experience,  which 
shows  that  they  circulate  by  the  consent  of  the  whole  communities  at  their 
awn'"*^  value  when  notoriously  below  it..  But  why  hold  the  payor  responsi- 
ble iix  a  failure  of  the  bank  only  when  it  has  been  ascertained  at  the  time  of 
tho  payment,  and  not  for  insolvency  ending  in  an  ascertained  failure  after- 
wards T  Am  the  bonk  may  have  been  actually  insolvent  before  it  chose  to  let 
tho  world  know  it^  we  must  cany  his  responsibility  back  beyond  the  time 
when  it  ceased  to  redeem  its  notes,  if  we  carry  it  back  at  alL  Were  it  not 
for  the  conventional  principle  that  the  purchaser  of  a  chattel  takes  it  with  its 
defects,  the  purchaser  of  a  horse  with  the  seeds  of  a  mortal  disease  in  him  might 
refuse  to  pay  for  him,  though  his  vigor  and  usefulness  were  yet  unimpaired; 
and  if  we  strip  a  payment  in  bonk  notes  of  the  analogous  cash  principle,  why 
not  treat  it  as  a  nullity,  by  showing  that  the  bank  was  actuaUy,  though  not 
ooteosibly  insolvent  at  the  time  of  the  transaction  ?  It  is  no  answer  to  say 
the  note  of  an  unbroken  bank  may  be  instantly  converted  into  coin  by  pre* 
oenting  it  at  the  counter.  To  do  that  may  require  a  journey  from  Boston  to 
New  Orleans,  or  between  places  still  further  apart,  and  the  bank  may  have 
stopped  in  the  mean  time;  or  it  may  stop  at  the  instant  of  presentation  when 
sitoaOed  at  the  place  where  the  holder  resides.  And  it  may  do  so  even  when 
it  is  not  insolvent  at  all,  and  is  perfectly  able  eventually  to  pay  the  last  shil- 
ling. This  distinction  between  previous  and  subsequent  failure  evinced  by 
stopping  before  the  time  of  the  transaction  or  after  it  is  an  arbitrary  and  im- 
practicable one.  To  such  a  payment  we  must  apply  the  cash  principle  entire, 
or  we  must  treat  it  as  a  transfer  of  negotiable  paper,  imposing  on  the  trans- 
feree no  more  than  the  ordinary  mercantile  responsibility  in  regard  to  presenta- 
tion and  notice  of  dishonor.     There  is  no  middlo  ground.     But  to  treat  a 
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baok  uofco  as  an  ordinary  promissory  note  would  introduce  endless  oonfusioiB 
and  a  most  distressing  state  of  litigation.  We  should  have  reclamations 
througii  hundreds  of  hands,  and  the  inconvenience  of  having  a  chain  of  dis* 
putes  between  successive  receivers,  would  more  than  counterbalance  the  good 
to  be  done  by  hindering  a  crafty  man  from  putting  off  his  worthless  note  to  aa 
unsuspecting  creditor.  Ko  contrivance  can  prevent  the  accomplishment  of 
fraud,  and  rules  devised  for  the  suppression  of  petty  mischiefs  have  usually- 
introduced  greater  ones." 

In  the  principal  case,  it  was  said  that  the  principle  applicable  where  one 
passes  a  counterfeit  bill  or  an  adulterated  coin  to  another,  both  parties  sap- 
posing  it  genuine  when  passed,  is  also  applicable  to  the  transfer  of  the  bills 
of  an  insolvent  bank.  But  Justice  Gibson  repudiates  this  similarity.  He  8aya» 
proceeding:  *'The  case.of  a  counterfeit  bank  note  is  entirely  different  [from 
the  note  of  an  insolvent  bank].  The  laws  of  trade  extend  to  it  only  to  pro- 
hibit the  circulation  of  it.  They  leave  it  in  all  beside  to  what  is  the  rule  both 
of  the  common  and  the  civil  law,  which  requires  a  thing  parted  with  for  » 
price  to  have  an  actual,  or  at  least  a  potential  existence:  2  Kent,  468;  and 
a  forged  note,  destitute  as  it  is  of  the  quality  of  legitimate  being,  is  a  nonen- 
tity. It  is  no  more  a  bank  note  than  a  dead  horse  is  a  living  one;  and  it  is  an 
elementary  principle  that  what  has  no  existence  can  not  be  the  subject  of  » 
contract.  But  it  can  not  be  said  that  the  genuine  note  of  an  insolvent  bank 
has  not  an  actual  and  legitimate  existence,  though  it  be  little  worth;  or  that 
the  receiver  of  it  has  not  got  the  thing  he  expected.  It  ceases  not  to  be  gen- 
uine by  the  bank's  insolvency;  its  legal  obligation  as  a  contract  is  undis- 
solved; and  it  remains  a  promise  to  pay,  though  the  promisor^s  ability  to  per- 
form it  be  impaired  or  destroyed.  But  as  the  stockholders  of  a  broken  bank 
are  the  last  to  be  paid,  it  is  seldom  unable  in  the  end  to  pay  its  noteholders 
and  depositors;  and  even  where  nothing  is  left  for  them,  its  notes  may  be 
parted  with  at  a  moderate  discount  to  those  who  are  indebted  to  it.  We  sel- 
dom meet  with  so  bad  a  case  as  the  present,  in  which  everything  like  effects, 
and  even  the  vestiges  of  the  bank,  disappeared  in  a  few  hours  after  the  first 
symptoms  of  its  failure.  But  independent  of  that,  the  difference  between 
forgery  and  insolvency  in  relation  to  the  transfer  of  a  bank  note,  is  as  distinctly 
marked  as  the  difference  between  title  and  quality  in  relation  to  the  sale  of  a 
chattel" 

When  Chief  Justice  Gibson  says  that  bank  notes  are,  by  the  "  conventional 
rules  of  business  "  regarded  as  cash,  it  is  the  same  as  saying  that  bank  notes 
are  cash  because  parties  agree  to  receive  them  as  such,  and  that  the  mere 
fact  of  the  reception  of  such  notes  is  evidence  of  such  agreement.  In  other 
words,  bank  bills  are  considered  as  discharging  the  debt  for  which  they  are 
given,  because  the  parties  are  presumed  to  consider  them  as  payment. 
Should  a  creditor  expressly  engage  to  receive  bank  bills  in  payment  of  a  debt^ 
there  is  little  doubt  that  the  loss  by  the  then  insolvency  of  the  bank  would 
fall  upon  him.  And  Chief  Justice  Gibson's  doctrine  amounts  to  holding  the 
mere  receiving  bills  of  a  bank  in  the  course  of  mercantile  transactions  as 
equivalent  to  an  express  engagement  to  take  them  in  payment,  in  dischaz^ 
of  any  obligation.  It  is  right  here  that  the  New  York  court  differs  from  the 
Pennsylvania  jurist.  They  do  not  consider  the  mere  taking  of  the  bank 
bills  evidence  of  an  agreement  to  receive  them  in  payment,  nor  that  the 
general  use  of  such  bills  has  created  any  ground  for  such  a  presumption.  It 
is  this  vexed  point  in  respect  to  the  understanding  of  the  parties  to  ths 
transaction,  that  leads  the  aunotator  of  Story  on  Prom.  Notes,  sec.  389,  to 
say:  **  After  all,  the  point  seems  to  resolve  itself  more  into  a  question  of  fact 
as  to  the  iutcut  than  as  to  law;  and  it  must  and  ought  to  turn  ux)on  this. 
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whether,  taking  all  the  circumstances  together,  the  bill  was  taken  as  absolute 
payment  by  the  holder  at  his  own  risk  or  only  as  conditional  payment,  ho 
using  due  diligence  to  demand  and  collect  it."  **  But/'  says  Mr.  Bigelow  in 
the  note  to  the  principal  case  in  his  work  on  Bills  and  Notes,  p.  671,  2d  ed., 
'*  it  may  be  questioned  if  this  reaches  the  dilficulty.  The  real  question  in 
cases  like  Bayord  v.  Shunh,  is,  what  is  the  presumption  of  law  in  the  absence 
of  evidence  upon  the  question  of  present  solvency  when  the  paper  is  given 
for  cash  as  a  payment  of  property  ?  If  the  paper  itself  is  to  be  treated  as  a 
commodity,  as  property,  and  not  as  merely  the  representative  thereof,  then 
the  Pennsylvania  court  appear  to  be  right  in  applying  the  doctrine  of  ctiveat 
emptor  to  the  transaction.  If,  on  the  other  hand,  it  is  only  the  symbol  of 
property,  if  the  purchaser  acquires  only  a  promise  to  pay  money,  it  may  well 
he  doubted  whether  the  maxim  of  sales  should  apply. 

*'  The  rule  of  caveat  emptor,  though  well  established  (within  limits)  in  the 
case  of  sales  of  goods,  does  not  sufficiently  commend  itself  to  favor  to  justify 
an  extension  of  it  to  cases  not  strictly  falling  within  its  admitted  application. 
Kor  should  the  fact  of  hardship  to  the  vendor  be  permitted  to  enter  into  the 
oODsideration  of  a  case  in  which  the  purchaser  is  in  no  way  responsible  for 
that  which  brings  upon  him  that  result.  If  the  vendor  loses  his  money,  he 
loses  it  because  of  a  fact  anterior  to  the  purchase  by  the  plaintiff— a  fact 
which  existed  while  the  paper  was  in  the  vendor's  hands.  The  vendor  had 
already  lost;  the  paper  was  good  for  nothing  to  him.  Nor  does  the  fact  that 
ho  supposed  it  to  be  good  justify  him  in  keeping  the  money  or  property  re- 
ceived, which  could  only  have  been  given  for  it  by  the  purchaser  ui)on  the 
same  supposition  that  it  was  good.  There  has  been  a  failure  of  consideration: 
See  Thnmins  v.  Gibbitis,  13  Q.  B.  722,  725,  Lord  Campbell.  This  suggestion, 
however,  will  give  way  before  any  evidence  tending  to  show  that  the  pur- 
chaser in  fact  undertook  to  purchase  at  his  own  risk." 

Where  the  view  obti^ns  that  the  loss  by  the  insolveiicy  of  the  bank  shall 
fall  on  the  transferrer,  both  parties  being  equally  ignorant  of  the  failure,  it  is 
a  qualification  of  the  rule,  that  the  transferee  should  within  a  reasonable 
time  after  the  discovery  of  the  condition  of  the  bank,  return,  or  offer  to  return, 
the  notes  to  the  transferrer:  Camidge  v.  AUcnbt/,  6  Bam.  &  Cress.  373;  2  Dan- 
iel Neg.  Inst.,  sec  1679;  Frontier  Bank  v.  Morse,  22  Me.  88.  In  Fogg  v. 
Sawyer,  9  N.  BL  365;  Went/all  v.  BraUy,  10  Ohio  St.  188,  and  Frontier  Bank 
V.  Moratj  it  appeared  that  reasonable  diligence  had  been  used  by  the  creditor 
to  return  the  worthless  bills,  so  that  it  became  unnecessary  for  the  court  to  de- 
cide what  would  have  been  the  effect  of  an  absence  of  such  diligence.  It  was 
said,  however,  in  Toumsends  v.  Bank  of  Racine,  7  Wis.  185,  that  the  failure 
to  return  or  offer  to  return  the  bills,  would  probably,  under  any  circum- 
stances, only  affect  the  measure  of  damages.  And  in  Frontier  Bank  v.  Morse, 
it  was  held  that  a  presentment  of  the  bills  to  the  insolvent  bank  was  not 
necessary  in  order  to  charge  the  one  from  whom  they  were  obtained. 

To  Notes  op  Iitsolvent  Individuals  given  for  debts,  the  principles  of 
OtUario  Bank  v.  Lighibody  have  been  applied.  In  Benedict  v.  Fidd,  16  N.  Y. 
£95;  S.  C,  4  Duer,  154,  162,  one  contracted  to  deliver  goods  sold  on  payment 
on  the  notes  of  a  third  person,  who,  between  the  time  of  the  making  this  en- 
gagement and  the  date  of  the  delivery,  became  insolvent.  The  vendee  sought 
to  impose  the  worthless  note  of  the  third  person  upon  the  vendor,  but  the 
court  said  that  the  principal  case,  *'  as  a  decision  of  the  court  of  last  resort, 
may  be  truly  said  to  establish  the  law  which  it  declares,"  and  that  if  ons 
could  return  a  note  received  in  ignorance  of  the  maker's  insolvency,  a  fortiori 
Mmld  he  refuse  to  accept  it     Roberta  v.  Fiaher,  43  N.  Y.  680;  S.  C.  3  Am. 
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Bep.  680,  carries  the  doctrioe  to  its  extreme  limit,  and  it  is  doubtful  whether 
that  case  can  be  supported  in  the  length  to  which  it  has  gone.  For  goods 
sold,  the  notes  of  a  third  person  were  agreed  to  be  taken  in  payment.  That 
person  was  then  insolvent,  although  not  known  by  the  parties  to  be  so.  Not- 
withstanding the  fact  that  the  vendor  expressly  accepted  the  notes  in  pay- 
ment, the  court  decided  that  *'  upon  broail  principles  of  justice  a  man  should 
not  be  allowed  to  pay  a  debt  with  worthless  paper,  though  both  parties  sup- 
posed it  to  be  good."  It  was  nevertheless  intimated,  that  had  the  creditor 
taken  the  notes  in  payment,  the  maker  "  failing  or  not  failing,"  the  deciaion 
might  have  been  otherwise,  thus  overthrowing  the  broad  principle  upon  which 
the  case  was  decided. 

Note  Given  bt  Debtok  obThibd  Person  Operates  as  Payioent,  When. 
PcUeshall  V.  Aptkorp,  1  Am.  Deo.  3  and  note;  Murray  v.  Oimvemeur,  Id.  177; 
Apthorp  V.  Shepardf  Id.  6;  Holmea  v.  De  Camp,  3  Id.  293;  Thacher  v.  2>»m- 
more,  4  Id.  61  and  note;  Manedy  v.  McOee,  Id.  106;  Tobey  v.  Barher^  Id. 
326;  WhUbeck  v.  Van  Nesa,  6  Id.  383;  Johtuon  v.  Weed,  Id.  279;  Wrigki  v. 
Crockery  Ware  Co.,  8  Id.  68  and  note;  BarreUi  v.  Brown,  10  Id.  683  aufl  note; 
Vomer  v.  NohUborough,  11  Id.  48  and  note;  Ankeny  v.  Pierce,  12  Id.  174 
and  note;  Muldon  v.  WhiUoek,  13  Id.  633  and  note;  Paiapeeo  Int.  Co.  ▼. 
Snuth,  14  Id.  268;  HaH  v.  BoUer,  16  Id.  636  and  note;  Clapper  v.  Union 
Bank,  Id.  294;  AinsUe  v.  WUaon,  17  Id.  632  and  note;  Beed  v.  Van  Oatrmnd, 
19  Id.  629  and  note;  Olenn  v.  Smith,  20  Id.  462  and  note;  Huiekhu  ▼.  Oleuti^ 
24  Id.  634. 
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A  Postdated  Check  is  payable  at  sight,  or  upon  presentment  thereol  si 

the  bank,  at  any  time  on  or  after  the  day  of  its  date. 
In  Peesentino  a  Check  fob  Payment,  reasonable  diligence  must  be  wed; 

and  what  is  such  diligence  must  in  some  measure  depend  upon  the  par* 

ticular  circumstances  of  each  case. 
The  Question  of  Reasonable  Dilioenge  is  a  mixed  question  of  law  and  of 

fact,  to  be  decided  by  the  jury  under  the  direction  of  the  court  upon  a 

general  verdict,  or  to  be  decided  by  the  court,  where  all  the  fackn  and 

special  circumstances  of  the  case  are  found  by  a  special  verdict. 
Puttino  a  Check  in  CmcuLATiON  does  not  excuse  subsequent  holders  frook 

using  diligence  in  presenting  it  for  payment. 
Omittino  to  Present  a  Check  for  twenty  days  where  the  holder  and  bank 

are  but  sixteen  miles  apart,  with  daily  mail  between  the  towns,  releases 

the  payee  who  negotiated  it. 

Ebbob.  Action  against  the  indorsers  of  a  check  drawn  by 
one  Le  Breton,  and  indorsed  to  the  Mohawk  bank  at  Schen- 
ectady, through  one  Myers,  several  days  before  its  date,  the 
fourteenth  of  January,  1830.  The  check  was  not  sent  to  the 
Merchants  and  Farmers'  bank  of  Albany,  on  which  it  was 
drawn,  until  the  third  of  February,  nor  presentment  made 
ntil  the  sixth  of  February.    Payment  was  refused,  Le  Breton 
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haying  stopped  payment  on  the  first  of  Februaiy.  During  Jan- 
iiaiy,  Le  Breton  was  insolyent,  bat  bad  no  debts  falling  due 
except  tbe  check.  The  course  of  business  of  the  Mohawk  bank 
was  to  make  exchanges  with  the  Albany  banks  every  three 
weeks,  and  from  January  fourteenth  to  February  third,  no  ex- 
changes were  made.  A.  daily  mail  passed  between  Schenec- 
tady and  Albany.    Judgment  for  the  defendants. 

A.  C.  Paige,  for  the  plaintiffs  in  error. 

M.  T.  Beynoldii^  contra. 

By  Chahcellob.  The  check  in  this  case  was  postdated 
as  of  the  fourteenth  of  January,  although  actually  drawn  and 
negotiated  before  that  time.  Hence  it  is  insisted,  in  behalf  of 
tbe  defendants,  that  it  must  be  considered  as  if  it  was  dated  at 
the  time  it  was  actually  drawn,  and  was  made  payable  on  a  day 
certain.  The  court  below  was  right,  however,  in  treatiug  it  as 
a  bill  or  check,  payable  at  sight,  or  upon  the  presentment 
thereof  at  the  bank,  at  any  time  on  or  after  the  day  of  its  date, 
but  not  before;  or,  in  other  words,  so  far  as  concerns  the  ques- 
tion of  presentment  and  notice  of  non-payment,  it  is  to  be 
oonfddered  as  if  drawn,  as  well  as  dated,  on  the  fourteenth  of 
Januaiy.  The  drawing  of  postdated  checks  is  an  every  day's 
occurrence  in  our  commercial  cities;  and  I  believe  the  uniform 
understanding  of  the  parties  in  such  cases  is  in  accordance  with 
the  construction  which  the  supreme  court  has  given  to  the 
transaction  in  the  present  case. 

It  is  not  necessary,  for  the  decision  of  this  case,  to  inquire 
whether  any  greater  degree  of  diligence  is  to  be  used  by  the 
holder  of  a  negotiable  check  upon  a  bank,  in  presenting  it  for 
payment,  than  is  required  from  the  holder  of  a  similar  draft,  at 
sight,  upon  an  individual.  Both  are  at  times  made  and  ne* 
gotiated  for  the  avowed  purpose  of  a  temporary  circulation; 
and  when  made  for  such  a  purpose,  I  can  see  no  good  reason 
for  requiring  of  the  holder  any  greater  degree  of  diligence  in 
the  one  case  than  in  the  other.  The  true  rule  as  to  both  un- 
doubtedly is,  that  the  holder  must  use  reasonable  diligence, 
according  to  the  ordinary  course  of  business  in  other  cases  of  a 
like  nature;  and  what  is  such  reasonable  diligence  must,  in 
some  measure,  depend  upon  the  particular  circumstances  of 
each  case.  For  instance,  a  person  residing  in  Schenectady 
gives  me  his  check  upon  a  bank  in  Albany,  in  payment  of  an 
antecedent  debt,  or  gives  me  his  draft  upon  an  individual  resid- 
ing in  the  same  place,  under  similar  circumstances;  I  should 

Am.  Dao.  Toil.  UVU— IS 
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not,  in  citner  case,  be  authorized  to  send  the  check  or  bill  to 
my  correspondent  at  New  Orleans,  to  be  laid  out  in  the  pur- 
chase of  sugar  or  cotton,  and  hold  the  drawer  liable  for  the 
solvency  of  the  bank  or  the  drawee  of  the  bill,  in  the  lueau 
time,  because  that  is  not  the  ordinary  course  of  business,  and 
he  could  not,  therefore,  have  contemplated  such  a  risk;  but  if  X 
had  purchased  the  check  or  bill  of  the  drawer,  for  the  purpose 
of  being  sent  to  New  Orleans,  and  to  be  negotiated  there,  and 
with  his  knowledge,  he  nould  then  have  assumed  the  risk  of 
the  solvency  of  the  drawee,  until  the  check  or  bill  was  re- 
turned and  presented  for  payment,  according  to  the  usual  course 
of  trade  in  such  cases.  Such  I  understand  to  be  the  effect  of 
the  decision  of  the  court  of  common  pleas  in  England,  in  the 
case  of  MwUman  v.  D'Egwino,  2  H.  Bl.  565,  which  case  was 
principally  relied  on  by  the  counsel  for  the  plaintiffs  in  error, 
for  the  purpose  of  showing  that  a  less  degree  of  diligence  was 
required,  where  a  bill  had  been  actually  negotiated,  than  would 
otherwise  have  been  required.  In  that  case  the  controversy 
was  between  the  indorser  and  the  indorsee  of  five  bills  of  ex- 
ohange  which  had  not  been  accepted,  the  drawers  having  failed. 
The  bills  were  drawn  in  London  upon  a  house  in  Calcutta,  and 
were  indorsed  and  sold  by  the  defendant  in  a  negotiation  upon 
the  royal  exchange,  to  the  plaintiffs,  as  agents  for  a  French 
house  at  Paris,  that  had  instructed  them  to  purchase  bills  on 
India  for  the  purpose  of  remittance.  The  bills  had  not  been 
sent  by  the  first  ship  to  India,  because  it  became  necessary  for 
the  plaintiffs  to  write  to  their  correspondents  at  Pans,  and  ob- 
tain the  necessary  instructions  as  to  the  persons  to  whom  the 
bills  should  be  sent  at  Calcutta;  and  the  bills  were  actually 
sent  by  the  first  ship  that  sailed  after  such  instructions  were  re- 
ceived. It  was  in  reference  to  the  particular  circumstances  of 
that  case  that  Chief  Justice  Eyre  remarked,  that  it  would  be  a 
serious  and  di£Scult  thing  to  say  that  a  person  buying  a  foreign 
bill  in  the  way  that  those  bills  were  bought,  should  be  obliged 
to  transmit  it  by  the  first  opportunity  to  its  place  of  destination; 
and  that  there  would  also  be  great  difficulty  in  saying  at  what 
time  such  a  bill  should  be  presented  for  acceptance.  It  is  also 
in  reference  to  bills  which,  by  the  ordinary  course  of  trade,  are 
put  in  circulation,  or  which,  in  a  particular  case,  were  made  or 
indorsed  for  the  purpose  of  being  thus  used,  that  Buller,  J., 
remarks  that  they  should  be  put  in  circulation  to  prevent  the 
drawer  or  indorser  from  being  discharged  on  account  of  laches; 
that  if,  instead  of  putting  a  bill  into  circulation,  the  holder  were 
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to  lock  it  up  for  any  length  of  time,  be  must  be  considered  as 
guilty  of  laches.  1  do  not  understand  these  expressions  to 
mean,  that  where  a  check  or  bill  is  once  put  in  circulatioa, 
it  changes  its  character  so  as  to  excuse  subsequent  holders  from 
the  same  diligence  which  would  have  been  requisite  if  they  had 
been  the  original  payees.  It  is  only  meant  that  each  succes- 
Dve  holder  should  either  negotiate  the  bill  or  check,  according 
to  the  usual  course  of  business,  or  should  cause  it  to  be  pre- 
sented for  acceptance  and  payment;  and  that  if  he  did  neither 
the  one  nor  the  other,  but  locked  it  up  for  an  unreasonable 
length  of  time,  he  would  be  guilty  of  laches,  which  might  dis- 
chuge  those  who  were  contingently  liable  to  him  as  drawers  or 
indorsers. 

Most  of  the  diflSculties  on  this  subject  have  arisen  from  a  laud* 
able  anxiety  on  the  part  of  the  courts  to  adopt,  in  commercial 
eases,  as  far  as  practicable,  fixed  and  certain  rules  as  to  what 
ahall  be  considered  reasonable  diligence,  so  that  the  holders  of 
commercial  paper,  and  those  who  are  contingently  responsible 
for  ita  payment,  may  be  able  to  understand  their  several  rights 
and  duiiee  in  each  particular  case  which  may  arise.  For  this 
purpose  they  have  endeavored  to  settle,  as  a  question  of  law, 
what,  from  its  very  nature,  must  in  most  cases  be  a  mere  ques- 
tion of  fact.  It  however  seems  to  be  the  settled  law  in  this 
state,  that  if  there  is  no  dispute  about  the  facts,  or  when  the 
facts  of  the  case  are  ascertained,  the  court  is  to  determiDe  the 
question  whether  the  holder  of  a  bill  has  been  guilty  of  laches. 
This  is  but  saying,  in  other  words,  that  the  question  of  reason- 
able diligence  is  a  mixed  question  of  law  and  fact,  to  be  decided 
by  the  jury,  under  the  direction  of  the  court  upon  a  general 
verdict,  or  to  be  decided  by  the  court  where  all  the  facta  and 
special  circumstances  of  the  case  are  found  by  a  special  ver- 
dict. 

The  question  to  be  decided  in  this  case,  therefore,  is  whether, 
upon  the  facts  found  by  this  special  verdict,  it  is  perfectly  clear 
and  evident  that  there  have  been  laches,  on  the  part  of  the 
plaintiffs  in  error,  in  the  presenting  of  this  check  for  payment; 
if  BO,  the  judgment  of  the  supreme  court  is  right,  and  must  be 
affirmed.  But  on  the  other  hand,  if  the  facts  found  by  the 
spedal  verdict  clearly  show  that  due  diligence  was  used,  then 
the  judgment  is  wrong,  and  must  be  reversed;  and  if  the  facts 
found  by  the  juiy,  in  connection  with  other  facts,  which  the 
court  may  reasonably  presume  to  have  existed,  leave  it  doubt- 
ful whether  due  diligence  has  been  used,  then  the  special  ver- 
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diet  is  defective,  and  the  case  must  be  sent  back  for  a  new 
trial. 

I  think  we  should  laj  out  of  the  question,  the  facts  found  by 
the  special  verdict  as  to  the  usual  course  of  exchanges  between 
the  Mohawk  bank  and  the  banks  in  the  city  of  Albany,  as  there 
is  no  pretense  that  this  check  was  drawn  or  indorsed  with  a 
Tiew  of  its  being  negotiated  or  cashed  at  the  Moha,wk  bank,  or 
that  there  was  any  usage  of  trade  from  which  the  defendants 
had  reason  to  suppose  it  would  be  collected  through  that  bank. 
The  check  was  indorsed  by  the  defendants,  and  sold  to  Myers 
several  days  before  the  fourteenth  of  January,  the  day  on  which 
the  bill  was  dated.  On  the  last  mentioned  day  it  was  received 
of  Myers  as  cash  by  the  bank;  and  though  a  daily  mail  ran 
between  Schenectady  and  Albany,  they  kept  it  twenty  days  be- 
fore it  was  sent  to  Albany;  and  it  was  not  presented  for  pay- 
ment until  the  sixth  of  February,  six  days  after  the  drawer  of 
the  check  failed,  or  stopped  payment.  Upon  these  facts,  I 
think  no  court  or  jury  could  hesitate  in  deciding  that  the  holders 
of  this  check  did  not  make  use  of  reasonable  diligence  in  pre- 
senting it  for  payment,  but,  on  the  contrary,  that  there  had 
been  gross  negligence  in  this  respect.  Besides,  from  the  facts 
found  by  the  special  verdict,  there  is  reason  to  believe  that  the 
los3  of  the  amount  due  upon  the  check  might  not  have  occurred, 
if  reasonable  diligence  had  been  used  in  presenting  the  check 
for  payment. 

I  therefore  am  for  affirming  the  judgment  of  the  supreme 
oourt. 

The  court  being  unanimously  of  opinion  that  the  judgment 
of  the  supreme  court  ought  to  be  affirmed,  it  was  accordingly 
Affirmed. 


Checks,  When  to  be  Presented. — ^The  law  is  deemed  settled  that  the 
liolder  of  a  check  has  the  whole  of  the  day  after  its  delivery  on  which  to  make 
a  presentment  for  payment:  Merriit  v.  Todd,  23  N.  Y.  41,  in  Judge  Hoyt*i 
diasenting  opinion;  Syracuse^  BingJianUon  and  K,  Y,  H,  7?.  v.  Collinn,  3 
Lans.  32;  SmUh  v.  Jants,  20  Wend.  194;  Ilarbeck  v.  Crqft,  4  Dner,  129;  Smith 
▼.  Miller,  6  Bobt  418;  KeUy  v.  Second  Nat.  Bank  of  Erie,  52  Barb.  334; 
ffimmelman  v.  IlotcUing,  40  CaL  115,  in  each  of  which  the  principal  case  is 
cited.  This  limitation  of  the  time  within  which  the  presentment  ought  to 
be  made,  applies  to  cases  where  the  drawer  and  drawee  reside  in  the  same 
place.  Where  they  reside  in  different  places,  the  question  of  reasonable 
diligence  arises  in  regard  to  the  presentment^  and  upon  this  point  also  the 
principal  case  is  referred  to:  See  the  cititions  above,  and  Middletotcn  Danky. 
Morris,  28  Barb.  021;  In  the  Matter  qf  Brown,  2  Story,  517;  Renter  v.  Downer, 
23  Wend.  023.  But  as  between  the  holder  and  the  drawer  of  a  check  the  de- 
jpree  of  diligenoe  required  is  vezy  much  less  than  in  the  case  of  the  holder  and 
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an.  indoraer;  and  in  the  former  case  demand  at  any  time  before  suit  wonld  b» 
ntfficieni,  nnleas  it  appear  that  the  bank  has  failed,  or  the  drawer  has  in  some 
manner  Bostained  injury  by  the  delay:  In  the  Matter  of  Brown^  supra;  Har* 
heck  V.  Crafty  wpra.  As  to  the  resembbmce  between  drawing  on  a  bank  and 
€D  an  IndiWdnalf  Ekhelberger  v.  Finley,  16  Anu  Dec  312;  Iltimj^ries  ▼.  Biek» 
ndlf  13  Id.  268;  Cruger  v.  Armstrong,  2  Id.  126. 

Reasonabls  DnJOEirGS  whebe  ths  Facts  akb  Ascertained  is  a  question 
of  law:  liemer  v.  Downer,  23  Wend.  623;  Tomlinson  v.  Bowe,  Hill  &  Denio, 
413;  referring  to  the  principal  case.  The  same  conclusion  is  reached,  after  an 
examination  of  many  authorities,  in  the  note  to  Aymar  y.  Beers,  17  Am.  Dec 
647. 

A  Postdated  Check  is  Payable  on  the  day  of  its  date:  Sater  ▼.  Burt,  20 
Weod.  206;  Bowen  ▼.  Newell,  2  Duer,  598;  S.  C,  8  N.  Y.  195,  each  citing 
Mckawk  Bank  ▼.  Broderiek, 

Dbposhs  in  Bavks. — See  the  note  to  in  ^  Matter  qf  the  Franklin  Bank, 
19  Am.  Deo.  422,  for  an  extended  consideration  of  the  rights  of  depositors  in 
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Whsbb  a  Btatotce  Gbbatbs  an  Offense,  or  changes  the  nature  of  oa» 
known  at  the  common  law,  the  indictment  should  be  drawn  in  reference 
to  the  provisioDB  of  the  statute  and  conclude  contra/ormam;  but  if  the 
atatate  is  only  dedaratoty  of  the  common  law,  the  indictment  need  not 
so  conclude. 

Tbm  Object  of  the  Revised  Statutes  Belative  to  Homicidb  was  not 
to  create  a  new  offense  of  murder,  but  to  restore  the  ancient  common 
law  on  the  subject,  and  to  distinguish  between  a  felonious  killing  with 
malice  aforethought,  and  a  felonious  killing  without  such  malice. 

A  Comf OK  Law  Ln>iCTiCENT  for  murder  is  proper  under  the  revised  statutes^ 
but  a  conviction  can  not  be  had  of  a  felonious  homicide  with  malice  afore- 
thought, unless  the  evidence  brings  the  case  within  the  statutory  def* 
inition. 

Whbs  the  EzBOunoN  of  a  Sentence  is  Besftted  until  a  particular  day, 
the  sheriff  must  then  execute  the  judgment,  unless  a  further  respite  is 
granted,  or  the  judgment  has  been  reversed  in  the  mean  time;  and  a 
habeae  corpus  need  not  be  sued  out  before  the  sentence  can  be  executed. 

Ebbob.  Enoch,  Laving  been  convicted  of  murder,  was  sen- 
tenced to  be  executed  on  the  thirty-first  of  July,  1834.  The 
governor  granted  a  respite  until  November  14,  and  in  the 
mean  time  a  writ  of  error  was  sued  out,  removing  the  record 
to  the  supreme  court.  The  indictment  charged  that  the  ac- 
cused, on  the  twenty-sixth  of  September,  in  the  year  1838,  with 
force  and  arms,  at,  etc.,  feloniously,  willfully,  and  of  his  malice 
aforethought,  made  an  assault  upon  Nancy  Enoch,  his  wife,  and 
did  shoot  and  discharge  a  gun  loaded  with  gunpowder  and 
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Bhot,  to  and  against  and  upon  his  wife,  and  with  the  shot  so 
discharged  from  the  gun,  he  feloniously,  willfully,  and  of  bis 
malice  aforethought,  struck,  penetrated,  and  wounded  the  body 
of  his  wife,  giving  to  her  with  the  shot  so  discharged  from  the 
gun,  a  mortal  wound,  of  which  she  languished  for  one  hour 
and  then  died;  and  so  it  was  charged  that  he  feloniously,  will« 
fully,  and  of  his  malice  aforethought,  did  kill  and  murder  hia 
wife,  contrary  to  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  of  the  people,  etc.  The  part  of  the  body 
struck  and  the  appearance  of  the  wound  were  described  with 
the  usual  particularity.  The  indictment  contained  three  counts 
substantially  alike,  except  that  in  the  first,  the  offense  waa 
charged  to  be  contra  fomiam  statuti.  The  supreme  court  decid- 
ing that  the  indictment  was  good,  a  writ  of  error  was  tiiken 
out. 

C.  B.  Moore  and  J.  A.  Spencer,  for  the  convict. 

D.  Wager  and  (7.  A,  Mann,  contra,  in  the  supreme  court,  and 
8.  B.  Strong  and  Oreene  0.  Bronson,  atlomey-general,  in  the 
court  of  errors. 

By  Chanobllob.  The  plaintiff  in  error  has  been  convicted 
of  the  crime  of  murder,  for  an  offense  committed  subsequent 
to  tbe  revised  statutes;  but  the  conviction  is  upon  an  indictment 
in  the  usual  form,  in  which  indictments  for  that  offense  were 
framed  previous  to  the  revision.  The  important  question  pre- 
sented by  this  writ  of  error,  therefore,  is,  whether  the  revised 
statutes,  in  which  tbe  crime  of  murder  is  attempted  to  be  defined 
and  declared,  have  made  it  necessary  for  the  public  prosecutor 
to  change  the  common  law  form  of  the  indictment  for  an  offense 
of  that  description. 

Where  an  offense  is  created  by  statute,  which  was  not  an 
offense  by  the  common  law,  it  is  a  general  rule  that  the  indict* 
ment  must  charge  the  offense  to  have  been  committed  under  the 
circumstances  and  with  the  intent  mentioned  in  the  statute, 
which  of  course  contains  the  only  appropriate  definition  of  the 
crime:  Slate  v.  Jones,  2  Yerg.  Tenn.  22;  State  v.  O'Bannon,  1  Bayl. 
Law,  144.  But  even  in  that  case  it  is  not  necessary  to  pursue 
the  exact  words  of  the  statute  creating  the  offense,  provided 
other  words  are  used  in  the  indictment  which  are  equivalent,  or 
words  of  more  extensive  signification,  and  which  necessarily 
include  the  words  used  in  tbe  statute — as  where  advisedly  ia 
substituted  for  knowingly,  or  maliciously  for  willfully,  and  the 
like:  The  King  v.  Fuller,  1  Bos.  &  Pul.  180;  UnUed  States  v.  Bachr 
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elder ^  2  Qall.  15.  It  is  otherwise  iu  indictments  for  common 
law  offenses,  where  the  law  has  adopted  certain  technical  ex- 
pressions to  define  the  offense,  or  to  indicate  the  intention  with 
which  it  was  committed;  in  which  cases  the  crime  must  be 
described,  or  the  intention  must  be  expressed  by  the  technical 
terms  prescribed,  and  no  other.  Thus,  in  an  indictment  for 
murder,  the  terms,  murder  of  his  malice  .aforethought,  are  con- 
sidered absolutely  necessary  iu  describing  the  offense;  and  if 
these  words  are  left  out  of  the  indictment,  it  will  be  deemed  a 
case  of  manslaughter  only.  In  determining  the  question 
whether  an  indictment  should  be  drawn  as  at  the  common  law, 
or  should  appear  to  be  founded  upon  a  statutory  provision 
which  is  applicable  to  the  offense,  the  following  rules  are  to  be 
obeerved:  If  the  statute  creates  an  offense,  or  declares  a  common 
law  offense,  when  committed  under  particular  circumstances, 
not  necessarily  included  in  the  original  offense,  punishable  in 
a  different  manner  from  what  it  would  have  been  without  such 
circumstances ;  or  where  the  statute  changes  the  nature  of  the 
common  law  offense  to  one  of  a  higher  degree,  as  where  what 
was  originally  a  misdemeanor  is  made  a  felony,  the  indictment 
should  be  drawn  in  reference  to  the  provisions  of  the  statute 
creating  or  charging  the  nature  of  the  offense,  and  should  con- 
clude against  the  form  of  the  statute:  but  if  the  statute  is  only 
declaratory  of  what  was  previously  an  offense  at  common  law, 
without  adding  to,  or  altering  the  punishment,  as  was  the 
statute  of  25  Edward  IU.,  declaring  what  should  be  considered 
and  adjudged  treason,  the  indictment  need  not  conclude  against 
the  form  of  the  statute:  1  Deac.  Crim.  Law,  661. 

The  object  of  the  legislature  in  adopting  the  provisions  of 
the  revised  statutes  relative  to  homicide,  in  the  recent  revision 
of  the  laws^  certainly  was  not  to  create  a  new  offense  of  murder; 
but  the  intention  undoubtedly  was  to  restore  the  ancient  com- 
mon law  on  that  subject,  as  it  existed  at  the  time  when  the 
commom  law  form  of  indictment  was  originally  adopted,  and 
to  draw  a  proper  line  of  discrimination,  if  possible,  between 
the  offense  which  was  hereafter  to  be  considered  a  felonious 
killing,  with  malice  aforethought,  which  alone  constitutes  the 
crime  of  murder,  and  what  was  to  be  deemed  a  felonious  kill- 
ing without  such  malice.  How  far  they  have  succeeded  as  to 
the  last  of  these  objects,  may  perhaps  be  considered  as  a  matter 
of  some  doubt.  But  they  have  unquestionably  succeeded  in 
restricting  some  cases  to  the  grade  of  manslaughter,  which, 
apon  the  principles  of  the  common  law,  never  ought  to  have 
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been  considered  or  adjudged  to  be  ofiTenses  of  a  higher  grade; 
sach  as  the  unintentional  killing  of  a  person,  by  an  offender 
who  was  engaged  in  a  riot  or  other  offense,  that  was  a  mere  mis- 
demeanor, and  not  a  felony. 

There  is  another  class  of  cases,  referred  to  on  the  argument  as 
cases  of  murder  at  the  common  law,  which,  under  the  provisions 
of  the  revised  statutes,  must  hereafter  unquestionably  be  con- 
sidered and  adjudged  to  be  manslaughter,  and  not  murder. 
And  there  is  also  another  and  much  larger  class  of  cases  which 
hereafter  must  be  deemed  murder,  by  reason  of  the  implied 
malice  that  will  now  attach  to  the  unlawful  killing:  which 
cases,  before  the  revision  of  the  statutes,  were  cases  of  man- 
slaughter only.  The  two  classes  to  which  I  allude  depend, 
however,  upon  a  principle  which  does  not  require  any  change 
to  be  made  in  the  common  law  form  of  the  indictment  for  mur* 
der.  Malice  was  implied  in  many  cases  at  the  common  law, 
where  it  was  evident  that  the  offenders  could  not  have  had  any 
intention  of  destroying  human  life,  merely  on  the  ground  that 
the  homicide  was  committed  while  the  person  who  did  the  act 
was  engaged  in  the  commission  of  some  other  felony,  or  in  an 
attempt  to  perpetrate  some  offense  of  that  grade.  Every 
felony,  by  the  common  law,  involved  a  forfeiture  of  the  lands 
or  goods  of  the  offender,  upon  a  conviction  of  the  offense;  and 
nearly  all  offenses  of  that  grade  were  punishable  with  death, 
with  or  without  benefit  of  clergy.  In  such  cases,  therefore, 
the  malicious  and  premeditated  intent  to  perpetrate  one  kind 
of  felony,  was,  by  implication  of  law,  transferred  from  such 
offense,  to  the  homicide  which  was  actually  committed,  so  as 
to  make  the  latter  offense  a  killing  with  malice  aforethought, 
contrary  to  the  real  fact  of  the  case  as  it  appeared  in  evidence. 
This  principle  is  still  retained  in  the  law  of  homicide;  and  it 
necessarily  follows,  from  the  principle  itself,  that  as  often  as 
the  legislature  creates  new  felonies,  or  raises  offenses  which 
were  only  misdemeanors  at  the  common  law  to  the  grade  of 
felony,  a  new  class  of  murders  is  created  by  the  application  of 
this  principle  to  the  case  of  killing  of  a  human  being,  by  a 
person  who  is  engaged  in  the  perpetration  of  a  newly  created 
felony.  So,  on  the  other  hand,  when  the  legislature  abolishes 
an  offense  which  at  the  common  law  was  a  felony,  or  reduces  it 
to  the  grade  of  a  misdemeanor  only,  the  case  of  an  unlawful 
killing,  by  a  person  engaged  in  the  act  which  was  before  a  felony, 
will  no  longer  be  considered  to  be  murder,  but  manslaughter 
merely.    Such  changes  in  the  law  of  murder  have  often  oo- 
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cnrred  both  in  this  country  and  in  England;  yet  it  never  has 
before  been  thought  necessary  to  change  the  common  law  form 
of  the  indictment  to  meet  cases  of  this  description.  The  court 
and  jury  in  such  cases  immediately  apply  the  common  law  prin- 
ciple, and  the  killing  is  adjudged  to  be  murder  or  manslaughter, 
according  to  the  nature  and  quality  of  the  crime  that  the  of- 
fender was  perpetrating  at  the  time  the  homicide  was  com- 
mitted 

Let  us  then  apply  these  principles  to  the  case  now  under  con- 
sideration.  The  revised  statutes  having  declared  that  hereafter 
offenses  punishable  with  death  or  with  imprisonment  in  the 
state  prison,  and  such  offenses  only,  shall  be  deemed  felonies, 
it  follows  of  course,  that  an  accessary  to  a  suicide,  or  a  person 
who  unintentionally  kills  in  an  attempt  to  perpetrate  a  first 
offense  of  petit  larceny,  could  not  now  be  guilty  of  the  com- 
mon law  offense  of  murder;  and  therefore  the  jury  could  have 
found  him  guilty  under  an  indictment  like  the  one  now  before 
us.  The  unintentional  killing  of  a  female,  in  an  attempt  to 
produce  an  abortion,  with  her  own  consent,  was  not  in  itself  mur* 
der,  although  at  the  common  law,  if  she  was  quick  with  child, 
it  formed  a  very  aggravated  case  of  felonious  homicide;  and  it 
is  now  made  murder  in  England,  by  the  operation  of  the  statute 
which  makes  the  destruction  of  the  child  a  capital  felony.  It 
was  also  murder  here,  by  the  operation  of  the  third  subdivision 
of  the  fifth  section  of  the  revised  statutes,  which  attempts  to  define 
the  crime  of  murder,  until  the  next  legislature,  by  the  amend- 
ment of  the  ninth  section  of  the  next  title,  2  Bev.  Stat.  661,  sec.  9; 
8  Id.,  app.  158,  sec.  58,  made  the  killing  of  the  mother,  as  well 
as  the  child,  a  case  of  manslaughter  only.  Some  other  cases  of 
unintentional  killing  by  persons  engaged  in  riots  and  other 
misdemeanors  below  the  grade  of  felonies,  which  previous  to 
the  revision  had  also  been  improperly  considered  as  cases  of 
murder,  contrary  to  the  principles  of  the  ancient  common  law, 
are  now  restored  to  that  grade  of  homicide  to  which  they  prop- 
erly belong.  All  offenses  of  that  description  are  now  placed  in 
the  class  of  homicides  committed  without  malice  aforethought; 
except  where  the  killing  is  perpetrated  by  an  act  imminently 
dangerous  to  others,  and  evincing  a  depraved  mind,  regardless 
of  human  life,  which  circumstances  now,  as  at  the  common  law, 
are  sufficient  to  authorize  the  jury  to  find  the  defendant  guilty 
of  killing  with  malice  aforethought:  2  Bev.  Stat.  657,  sec.  5, 
sub.  2. 

From  this  examination  of  the  subject,  I  have  arrived  at  the 


202  People  v.  Enoch.  [New  York, 

oonclusioQ  that  a  common  law  indictment  for  murder  is  proper, 
under  the  provisions  of  the  revised  statutes.  And  a  defendant 
can  not  be  convicted  on  such  an  indictment  of  a  felonious  homi- 
cide with  malice  aforethought,  unless  the  evidence  is  such  as  to 
bring  the  case  within  the  statutory  definition  of  muider. 

The  cases  referred  to  on  the  argument,  from  the  Pennsyl- 
vauia  and  Virginia  reports,  have  no  application  to  the  question 
under  consideration,  as  the  statutes  of  those  states  have  divided 
murder  ioto  two  grades,  and  have  provided  a  way  in  which  the 
grade  of  the  offense  shall  be  ascertained  upon  an  ordinary  in- 
dictment, which  indictment  the  legislatures  of  those  states  evi- 
dently intended  should  be  drawn  as  at  the  common  law,  so  as 
to  include  both  grades  of  the  offense.  The  only  cases  I  have  been 
able  to  find  in  the  reports  of  our  sister  states,  which  bear  any 
analogy  to  that  now  under  consideration,  is  one  in  the  state  of 
South  Carolina,  and  two  others  which  have  arisen  in  the  state 
of  Indiana.  In  the  Caseof  Ouy  Bainea,  who  was  indicted  under 
the  statute  of  South  Carolina,  to  increase  the  punishment  in- 
flicted  on  persons  convicted  of  murdering  slaves,  which  statute 
provides,  that  if  any  person  shall  thereafter  willfully,  mali- 
ciously, and  deliberately  murder  any  slave  within  the  state,  such 
person  on  conviction  shall  suffer  death  without  benefit  of 
clergy,  the  indictment  pursued  the  words  of  the  statute,  and 
concluded  contra  formam  statuiL  But  Judge  Colcock  held  that 
the  indictment  was  insufiScient.  He  said  that  the  offense  should 
have  been  charged  in  the  indictment  as  at  common  law;  and 
that  all  the  essential  parts  of  the  common  law  indictment  should 
have  been  pursued ;  3  McC.  Law,  543.  In  the  state  of  Indiana, 
as  I  infer  from  Judge  Blackford's  reports,  they  have  a  statute 
declaring  what  shall  constitute  the  crime  of  murder,  and  pre- 
scribing the  punishment  of  the  offense,  substantially  as  at  com- 
mon law,  although  not  in  the  words  of  the  common  law  indict- 
ment for  that  offense;  and  yet  the  supreme  court  of  that  state 
have  twice  decided  that  a  common  law  indictment  was  suffi- 
cient: Fuller  V.  The  Stale,  1  Blackf.  65;  Jerry  v.  The  Stale,  Id. 
396. 

One  object  of  our  revised  statutes  was  to  get  rid  of  those 
technical  difficulties  that  had  so  justly  been  complained  of  as 
a  disease  of  the  law;  which,  without  beiug  necessary  for  the 
protection  of  any  substantial  right  of  the  accused,  had  so  fre- 
quently eutaogled  justice  in  the  net  of  form;  and  this  object  of 
the  legislature  will  certainly  be  best  promoted  by  adhering  to 
the  common  law  form  of  indictment  in  cases  of  murder,  the 
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nature  of  which  offense  has  not  been  materially  changed  in  the 
revision  of  the  laws. 

I  think  the  jadgment  of  the  court  below  is  right,  and  that  it 
should  be  affirmed.  I  am  also  of  the  opinion  that  in  a  case  like 
the  present,  where  the  execution  of  the  sentence  is  respited  by 
the  governor  until  a  particular  day,  it  is  the  duty  of  the  sheriff 
to  proceed  and  execute  the  judgment  of  the  court  at  that  time, 
unless  a  further  respite  is  granted,  or  the  judgment  has  been 
reversed  or  annulled  in  the  mean  time.  I  am  also  of  opinion 
that  this  is  not  a  case  in  which  it  is  necessary  to  sue  out  a  writ 
of  habeas  corpus,  and  to  have  the  convict  brought  into  the  su- 
preme court  before  the  sentence  of  the  law  can  be  executed 
upon  him.  The  judgment  of  affirmance  may,  therefore,  con- 
tain a  special  direction  to  the  sheriff  to  execute  the  sentence  on 
the  day  to  which  the  execution  thereof  was  last  respited  by  the 
governor. 

It  being  the  unanimous  opinion  of  the  court  that  the  judg- 
ment of  the  supreme  court  ought  to  be  affirmed,  it  was  accord* 
ingly  affirmed. 

That  ▲  Common  Law  Imbiotment  tor  Muhder  is  good  under  the  revised 
statutes,  as  here  decided,  is  recognized  to  be  the  settled  law  in  New  York, 
the  "premeditated  design,"  described  by  the  statute,  being  comprehended 
by  the  averment  of  "malice  aforethought:"  People  v.  White,  22  Wend.  176; 
&  G,  24  Id.  572;  People  v.  Clarky  7  N.  Y.  304;  FUvjerald  v.  Peopk,  37  Id. 
416, 420,  422;  S.  C,  49  Barb.  126;  S.  C,  4  Abb.  N.  S.  71;  Donohue  v.  People, 
66  N.  Y.  211;  Peojde  v.  Gardiner,  6  Park.  152;  Sullivan  v.  People,  1  Id.  354; 
People  V.  Lohman,  2  Barb.  219.  In  Fitzjerald  v.  People,  37  N.  Y.  422,  it  is 
said  that  this  case  "has  stood  the  law  on  this  subject  for  more  than  thirty 
years.  To  override  it  would  be  a  rash  overthrow  of  settled  authority,  under 
which  many  persons  have  suffered  the  extreme  penalty  of  the  law."  The 
second  subdivision  of  the  revised  statute,  defining  that  it  is  murder  when 
the  killing  is  "perpetrated  by  any  act  imminently  dangerous  to  others,  and 
evincing  a  depraved  mind,  regardless  of  human  life,  although  without  any 
premeditated  design  to  effect  the  death  of  any  individual,"  was  construed  in 
Darrt/  v.  People,  10  N.  Y.  138;  S.  C,  2  Park.  632,  to  refer  to  those  cases 
only  where  the  act  resulting  in  death  was  such  as  imperiled  the  lives  of  many 
without  being  aimed  at  any  one  in  particular,  and  the  dicta  of  Judge  Nelson, 
in  the  principal  case,  in  respect  to  constructive  murder,  arising  from  implied 
malice,  are  not  approved. 

Whebb  a  Statutb  Creates  or  Changes  an  Offense,  an  indictment  for 
cuch  offense  must  be  drawn  in  reference  to  the  statute:  People  v.  Fellinger, 
24  How.  343;  although  the  precise  words  of  the  statute  need  not  be  em- 
ployed: Gouglemann  v.  People,  3  Park.  20.  And  iu  respect  to  newly-created 
offenses,  it  is  said  in  People  v.  Berberrlch,  11  How.  338;  S.  C,  under  the 
title  People  v.  Toynhee,  2  Park.  358;  S.  C.  20  Barb.  213,  referring  to  People 
V.  Enoch,  that  "  there  could  not  be  a  stronger  case  to  illustrate  the  rule  that 
newly -created  crimes  are  subject  to  the  incidents  of  the  class  into  which  they 
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are  introduced,  without  any  express  provision  to  that  eflfect  in  the  statute.** 
A  homicide  committed  while  in  the  commission  or  attempted  commission  of  • 
misdemeanor  is  manslaughter,  not  murder:  People  ▼.  Reetar,  19  Wend.  692, 
relying  on  the  principal  case. 

Statutobt  Division  ov  Mubder  into  Degrbks. — See  the  note  to  Whiter 
ford  V.  CommonweaUh,  18  Am.  Dec.  774. 

Whsrb  ths  Evidsnob  is  Susceptible  ov  Two  Aspects,  the  oourt,  oo 
request,  should  instruct  the  jury  in  respect  to  both:  Foster  v.  People^  50  N. 
Y.  601. 

On  a  Respite  being  Granted,  the  court  of  higher  resort  affirming  the 
judgment  of  the  court  below  has  power  to  appoint  a  time  for  the  execution 
of  the  sentence:  MaOer  of  Application  of  Ferris,  35  N.  Y.  266;  S.  C,  32 
How.  421. 

One  Who,  while  GoMMrrriNG  a  Felont,  Kills  Anotheb,  is  guilty  of 
murder:  25  Am.  Dec.  490.  Homicide  perpetrated  through  criminal  lawless- 
ness, is  murder  in  the  second  d^pree:  Wluteford  v.  Commonwealth,  18  Id.  771. 


Hone  v.  Henbiquez. 

[13  Wkndkll,  340.] 

Where  an  Assignment  for  the  Benefit  of  Cbeditobs  is  Pracdulent,  an 
auctioneer  to  whom  the  assignees  have  intrusted  the  effects  to  be  sold 
has  no  lien  upon  the  moneys  realized  from  the  sale,  as  against  judgment 
creditors  of  the  assignor,  the  auctioneer  being  himself  a  creditor,  bat 
having  agreed  to  the  assignment. 

Appeal  from  chancery.  Moffat  made  an  assignment  to  Hall 
and  Swan  of  all  bis  property,  to  be  sold,  and  the  proceeds  to 
be  divided  among  those  of  his  creditors  who  would  execate  a 
release,  conditioned  that  if  all  the  creditors  did  not  assent  in 
sixty  days,  he  should  have  the  right  to  prefer  creditors.  Four 
days  thereafter  judgments  were  obtained  against  Moffat,  and 
executions  returned  nvUa  bona.  Creditors'  bills  were  then  filed, 
the  assignment  declared  void,  and  Hall  and  Swan  ordered  to 
deliver  the  assigned  property  to  the  complainant,  who  was  ap- 
pointed receiver.  The  assignees  gave  the  complainant  an  order 
on  Hone  for  the  property,  it  having  been  intrusted  to  him  for 
sale.  The  property  had  been  sold,  and  Hone  refused  to  pay 
over  the  proceeds  to  Henriquez,  claiming  to  have  a  lien  thereon 
from  the  day  of  the  sale,  and  insisting  that  his  claim  was  supe- 
rior to  those  of  several  judgment  creditors  by  judgments  re- 
covered after  the  sale,  and  could  not  be  postponed  to  the  judg- 
ments of  those  who  had  filed  creditors'  bills,  as  the  receiver  held 
funds  sufficient  to  pay  them.  The  vice-chancellor  ordered  Hone 
to  pay  to  the  receiver  the  sum  demanded,  which  decree  being 
affirmed  by  the  chancellor,  this  appeal  was  taken. 
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TT.  Kent,  for  the  appellant. 
F.  B.  CnUing,  corUra. 

By  Chief  Jubtioe.  The  question  is  whether  the  deed  of  as- 
Bignment  was  yoid  absolutely,  or  voidable  only  upon  the  insti- 
tution of  proper  proceedings. 

The  vice-chancellor  has  argued  the  broad  question  whether 
an  assignment  like  the  present  is  void  or  voidable;  and  comes 
to  the  conclusion  that  it  is  voidable  only,  and  not  void;  and 
only  to  be  avoided  by  proper  proceedings,  and  a  decree  declar- 
ing it  void.  The  chancellor  confines  himself,  in  his  opinion,  to 
the  facts  of  the  case,  and  says:  ''  The  defendant,  Hone,  having 
assented  to  the  assignment  by  executing  the  same  (bis  assent), 
it  is  not  void  as  to  him."  This  is  the  true  ground  upon  which 
the  decision  should  rest,  and  upon  this  ground  it  can  not  be 
controverted. 

When  is  any  assignment  by  a  debtor  fraudulent  ?  It  is  only 
so,  because  the  effect  of  it  is  to  delay  or  defeat  creditors  in  the 
collection  of  their  demands.  It  is  a  proceeding,  therefore,  ad- 
verse to  the  interests  and  wishes  of  the  creditors.  But  if  all 
the  creditors  assent  to  such  assignment,  and  agree  voluntarily 
to  take  their  proportion  of  the  assigned  property  and  discharge 
the  debtor,  there  is  no  fraud  in  such  a  transaction,  and  of 
course  such  an  assignment,  executed  with  the  assent  of  all  the 
creditors,  would  be  valid,  not  void.  The  assignment  in  the 
case  now  before  us  was  declared  void  as  to  the  judgment  credit- 
ors who  filed  their  bill  to  set  it  aside ;  but  suppose  those  creditors 
had  assented  to  the  assignment  as  the  appellant  Hone  did,  would 
not  they  have  been  estopped  from  alleging  any  fraud,  when, 
with  a  full  knowledge  of  its  effects,  they  had  assented  io  it? 
It  surely  could  not  be  said  to  have  been  executed  with  intent 
to  delay  and  hinder  them  in  the  collection  of  their  demands, 
when  they  had  agreed  to  its  terms.  It  is  universally  held,  and 
BO  are  all  the  cases,  that  deeds  which  are  fraudulent  and  void 
as  to  creditors,  are  valid  as  between  the  parties.  It  is  their 
agreement,  deliberately  entered  into,  and  as  between  them, 
there  is  no  fraud.  They  are  not  permitted  to  say  that  because 
it  is  invalid  as  to  others,  it  is  so  as  to  them.  The  same  reason 
does  not  exist.  There  was  no  attempt  to  defraud  each  other. 
The  same  reason  applies  to  all  who  are  parties  to  it — ^to  all 
who,  being  affected  by  it,  have  assented  to  it — and  fully  bus* 
tains  his  honor,  the  chancellor,  in  the  decision  made  by  him, 
and  the  ground  upon  which  he  placed  the  decision. 
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Hone,  in  the  case  under  consideration,  can  not  be  permitted 
to  deny  that  Hall  and  Swan  were  the  assignees  of  Moffat,  nor 
that  they  were  not  lawfully  in  possession  of  the  goods  in  qaes* 
tion.  He  was  therefore  bound,  as  between  him  and  Hall  and 
Swan,  to  account  to  them,  and  should  have  paid  over  the  pro- 
ceeds to  the  receiver.  It  is  well  settled  that  the  creditors  ac- 
quire liens,  and  are  entitled  to  priority  of  payment,  in  the 
order  in  which  they  had  commenced  their  suits:  2  Paige,  568; 
and  it  is  admitted  that  the  receiver  has  not  sufficient  property 
in  his  hands  to  satisfy  the  judgments  in  favor  of  the  creditors 
who  have  filed  their  bills  in  the  court  of  chancery,  to  obtain 
payment  from  property  which  they  could  not  reach  by  ezeca* 
tion.  There  is  therefore  no  equity  in  favor  of  the  appellant^ 
which  will  justify  him  in  withholding  the  proceeds  of  the  goods 
sold  by  him,  on  the  ground  that  he  is  a  creditor  of  Moffat. 
He  insisted  that  he  acquired  a  lien  on  the  second  of  November, 
1832.  As  against  judgment  creditors  pursuing  their  legal  rem- 
edies by  creditors'  bills,  he  has  acquired  no  lien  whatever.  II 
is  true,  as  he  insists,  that  the  assignment  was  declared  void, 
but  it  was  so  declared  as  against  the  creditors  who  had  filed 
their  bill,  not  as  against  the  parties  to  it,  or  those  creditors 
who  had  assented  to  it.  I  do  not  mean  to  be  understood  as 
saying,  that  after  the  assignment  had  been  declared  void  as  to 
other  creditors,  the  court  would  not,  under  a  full  disclosure  of 
die  circumstances  under  which  a  portion  of  the  creditors  had 
assented  to  it,  declare  it  void  also  as  to  them,  and  permit  them 
to  participate  in  the  relief  given  to  the  other  creditors.  I  only 
intend  to  say  that,  as  to  such  creditors  who  assented  to  the 
assignment,  it  is  at  most  merely  yoidable,  not  void. 

The  decree  of  the  chancellor  should  be  affirmed,  with  costs. 

The  court  being  unanimously  of  the  same  opinion,  the  decree 
of  the  chancellor  was  accordingly  affirmed. 


Fraudulent  Assiqnmxnt  for  the  BENEnr  or  CRSDrroRS  may  be  avoided 
by  any  creditor  who  has  not  assented  thereto,  whether  provided  for  therein  or 
not:  Leitch  v.  ffolUster,  4  N.  Y.  215,  on  the  authority  of  Hone  ▼.  Henriquez,  Bot 
an  assenting  creditor  thereto  will  not  be  permitted  to  attack  it:  Rapake  v. 
Stewart,  27  N.  Y.  314;  Spaulding  v.  Strang,  38  Id.  15;  Wheeler  ▼.  IF%e«2ofK 
9  How.  301;  Powers  v.  Gradon,  10  Bosw.  648;  Fox  v.  Clark,  Walk.  Ch.  542. 
Bnt  one  who  receives  a  dividend  under  an  assignment,  the  fraudulent  natnre 
of  which  he  does  not  know,  is  not  thus  precladed:  Van  Neet  v.  Yoe,  1  Sandi. 
Ch.  16;  nor  is  one  who  accepts  no  benefit  under  the  assignment  other  than 
baying  from  the  assignees  some  of  the  assigned  property:  Haydcck  y.  Cope^ 
53  N.  Y.  76,  all  referring  to  the  principal  case.  The  subject  of  the  effect  of 
iting  to  a  fraudulent  assignment  for  the  benefit  of  creditors,  npon  the 
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parties'  right  to  attack  it^  ia  discosaed  at  large  in  the  note  to  Adlum  v.  Yard^ 
18  Am.  Dec.  621. 

AasiONMENT  FOR  THB  BENEFIT  OF  CREDITORS  is  Yalid  where  tainted  with 
no  benefit  for  the  debtor,  and  with  no  nndue  preference:  Coming  v.  White,  22 
Am.  Dec.  659;  Buffum  v.  Green,  20  Id.  562;  Maekie  v.  Cainu,  15  Id.  477  and 
note;  AiuUn  v.  BeU,  11  Id.  297;  WUkea  v.  Ferris,  4  Id.  364;  is  good  where  exe- 
eatedy  yet  can  not  transfer  property  in  a  state  by  whose  laws  it  is  invalid: 
Vamum  v.  Camp,  25  Id.  476.  If  it  is  conditional,  as  demanding  a  release 
from  creditors  within  a  specified  time,  it  is  void  as  to  non-assenting  creditors: 
Atkinson  v.  Jordan,  24  Id.  280  and  note;  Orover  v.  Wakeman,  25  Id.  624; 
IfeClurg  v.  Lecky,  23  Id.  64  and  note;  LippvncoU  v.  Barker,  4  Id.  433  and 
note;  or  if  it  reserves  a  portion  of  the  property  for  the  debtor  or  his  family: 
McClurg  v.  Leeky,  23  Id.  64  and  note;  Beck  v.  Burdett,  19  Id.  436;  Maekie  v. 
Cairns,  15  Id.  477  and  note;  Austin  v.  BeU,  11  Id.  297.  An  assignment  ia 
good,  although  it  contains  no  schednle  of  the  property  assigned,  and  omits  to 
•nnm^rate  the  creditors:  Deaver  v.  Savage,  25  Id.  537;  and  an  assignment  of 
•n  the  debtor's  property,  accompanied  by  an  inventory  embracing  bat  a  por- 
tion thereof,  will  be  constmed  to  carry  all:  WUkes  v.  Ferris,  4  Id.  364  and 
note.  And  an  aaaignment  may  prefer  creditors:  Deaioer  v.  Saivage,  25  Id. 
4S7;  Orover  v.  Wakenuin,  Id.  fXH  and  note;  bnt  not  in  New  Jersey  t  Id.  476| 
Madbiew  CbtnM^  15 Id.  477;  Wilkes y.  Ferris,  4  Id.  2»L 
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Redmond  v.  Goluns. 

[4  DBmxux,4Sa] 

Oomtn  ov  Pbobati  Act  in  Rm,  and  their  sentenoes,  upon  matters  witliia 
their  jnriadiction,  are  oonckuave  npon  other  oourte. 

OouBTS  or  Probate  will  Recall  theib  own  Sentences  for  re-examini^ 
tion,  at  the  iaetance  of  parties  interested  who  have  been,  neither  in  fact 
nor  in  legal  contemplation,  privy  to  the  proceedings  npon  which  the  sen* 
tences  were  baaed. 

Fbobatb  in  Common  Fobm  is  where  a  will  has  been  admitted  to  probate 
npon  proceedings  to  which  the  executor  alone  is  party. 

Probate  in  Solemn  Form  u  where,  by  summons  to  see  proceedings,  th« 
executor  has  called  in  the  parties  interested  to  witness  the  proceedings 
and  to  take  what  part  therein  they  see  fit. 

Parties  in  Interest  mat  Intervene  in  a  matter  of  probate,  though  sum- 
mons to  see  proceedings  has  not  issued. 

Sentences  ov  Courts  or  Probate  are  not  Be-examinarlb  at  the  instanoa 
of  parties  who  have  been  privy  to  the  proceedings. 

PRIYITT  TO  Proceedings  in  a  Court  or  Ordinary  mat  re  Proved  by 
the  allegations  filed  in  the  proceedings,  by  the  summons  to  "  see  pro- 
ceedings,'* and  by  the  testimony  of  witnesses,  or  by  other  matter  in  pais. 

Next  or  Kin  will  be  Bound  bt  a  Sentence  admitting  a  will  to  probata^ 
though  not  psrty  to  the  proceedings,  nor  summoned  to  "  see  proceed- 
ings," if,  at  the  time  of  any  prior  contest  over  the  probate,  they  had 
notice  thereof  and  did  not  intervene. 

Executor  can  not  Refbopound  a  testament,  pronounced  against  when 
first  offered  by  him,  otherwise  than  upon  the  ground  of  newly  discovered 
evidence. 

The  Executor  is  the  Proper  Person  to  prove  the  testament,  and  will,  at 
the  instance  of  parties  interested,  be  summoned  by  the  ordinary  to  pro- 
duce it,  and  either  prove  it  and  take  upon  himself  its  execution,  or  else 
renounce  it. 
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If  thb  Exbcutob  Renounce,  any  party  in  interest  may  propound  the  testa- 
ment. 

EzicUTOB  IS  IN  Pbiyitt  with  the  legatees  claiming  under  the  testament, 
and  sentences  against  the  testament,  propounded  by  him,  will  be  bind- 
ing against  them,  even  though  they  were,  at  the  time  of  the  sentence, 
laboring  under  such  disabilities  as  coverture,  or  infancy,  or  even  if  at 
that  time  they  were  not  yet  in  ease. 

BxECUTOB  AND  DsviSES  ARE  NOT  IN  Pbivitt  at  common  law,  nor  are  they 
made  so  by  the  statute  permitting  courts  of  probate  to  establish  wills  of 
real  estate. 

DcYiSEE  MAT  NOT  Bbfbopound  to  the  probate  court,  in  its  dual  character 
of  win  and  testament,  an  instrument  before  rejected  by  it,  when  pro- 
pounded by  the  executor  named  therein. 

Devisee  hat  Maintain  Ejectment  upon  the  will,  after  it  has  been  rejected 
by  the  court  of  probate,  when  propounded  to  it  by  the  executor. 

Courts  of  Probate  have  no  Concern  with  the  trusts  of  a  will;  for  them, 
it  is  sufficient  that  the  instrument  under  their  consideration  is  adequate 
to  pass  the  legal  title. 

8enten«;£s  of  Courts  of  Probate  against  Trustees  who  have  had  notice^ 
are  binding,  as  far  as  that  court  is  concerned,  upon  the  cestui  que  trusL 

Petition  for  the  re-probate  of  a  will.  The  opinion  states  the 
ease. 

^oggy  DevereuXy  and  Mordecai^  for  the  plaintiffs. 

Badger,  contra. 

BuFFiH,  C.  J.  This  is  an  application  by  petition  to  prove  a 
paper  as  the  will  of  Francis  Porie,  deceased.  It  is  made  by 
persons  who  claim  an  interest  under  the  paper,  as  legatees  and 
devisees.  It  comes  before  this  court  on  appeal  from  the  decision 
of  the  superior  court  dismissing  the  petition,  and  the  questions 
here  arise  on  the  pleadings,  and  a  case  agreed  by  the  parties  in 
the  record. 

This  is  not  an  original  application.  It  is  stated  in  the  petition 
that  Barrow  and  Southerland,  named  in  the  paper  as  the  execu- 
tors, did  iu  that  character  offer  the  same  paper  for  probate  in 
1810,  to  which  Daniel  Bedmond,  the  father  of  the  petitioners, 
and  the  husband  of  Elizabeth,  the  only  child  of  Porie,  entered 
a  caveat.  That  thereupon  an  issue  of  dernsavil  vd  rton  was  made 
up,  on  which  the  jury  found,  that  the  paper  was  not  the  last 
will  and  testament  of  the  party  deceased,  upon  which  the  court 
pronounced  against  the  paper  as  a  will,  and  granted  adminis- 
tration to  Bedmond,  the  caveator.  The  petitioners  allege  that 
the  verdict  was  the  result  of  some  unaccountable  infatuation  or 
corruption  of  the  jury,  or  of  a  fraudulent  combination  and 
contrivance  between  the  executors  aud  Bedmond,  and  they 
found  the  charges  on  the  circumstances,  that  the  factum  of  the 
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will  and  the  sanity  of  Porie  were  indubitably  proved,  and  that 
the  executors  neglected  to  appeal. 

The  paper  is  exhibited  and  contains  the  following  provisions: 
"  My  will  is  that  my  houses  and  lots,  together  with  my  planta- 
tion, be  rented  out  by  my  executors  for  eighteen  years,  and 
then  to  be  sold  by  my  executors."  The  profits  of  the  whole, 
except  the  real  estate,  to  be  paid  to  his  daughter  by  his  execu- 
tors for  that  term.  The  paper  then  goes  on:  *'  My  will  further 
is,  that  my  executors  shall  hold  all  the  residue  of  my  estate  in 
their  hands  for  the  said  term  of  eighteen  years,  and  at  the  end 
thereof  my  will  is  that  two  thirds  of  the  estate,  including  the 
houses,  lots,  plantation,  and  other  things  so  remaining  in  the 
hands  of  my  executors,  shall  be  equally  divided  or  belong  to  the 
heir  or  heirs  of  her  body,  which  my  said  daughter  may  have  at 
that  time,  and  the  other  third  to  be  retained  by  my  executors 
during  the  life  of  my  daughter  for  her  use,  and  at  her  death  to 
go  to  such  children  as  she  may  then  have,"  in  certain  pro- 
portions. 

Eedmond  disposed  of  all  the  personal  estate  (which  was  a 
large  one),  to  persons  unknown,  and  he  and  his  wife  conveyed 
the  lauds  in  fee,  and  they  have  since  come  by  purchase,  for 
valuable  consideration,  to  Josiah  Collins,  who  is  in  possession 
claiming  title.  It  is  admitted  in  the  case  agreed,  that  he  had 
no  notice  of  any  defect  of  title  when  he  purchased. 

The  petitioners  are  the  only  children  of  Mrs.  Bedmond,  of 
whom  one  was  born  and  of  very  tender  years,  at  the  former 
trial,  and  the  other  soon  afterwards,  and  this  proceeding  was 
instituted  soon  after  their  coming  to  full  age.  Both  their 
father  and  mother  are  dead. 

The  prayer  is  that  the  paper  may  now  be  admitted  to  pro- 
bate, and  that  a  copy  of  the  petition  may  be  issued  to  Collins, 
and  he  required  to  answer,  and  afterwards  it  was  amended  by 
having  copies  served  on  the  executors,  and  calling  for  an 
answer  from  them. 

The  answer  of  Collins  states  the  circumstances  of  his  pur- 
chase, as  already  mentioned.  Those  of  the  executors  explain 
the  details  of  the  trial,  and  admit  that  the  verdict  was  in  their 
opinion  erroneous,  but  they  deny  any  fraud  on  their  part,  and 
state  that  they  employed  respectable  counsel,  and  offered  all 
the  necessary  proof,  and  under  advice  did  not  consider  them- 
selves bound  to  appeal,  and  incur  the  risk  of  cost49  without 
any  interest  of  their  own. 

The  case  was  argued  at  the  bar  upon  the  footing  that  the 
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executors  were  boand  to  appeal,  after  having  undertaken  the 
office,  and  that  their  neglect  in  that  respect  was  a  distinct 
ground  of  fraud  or  laches,  on  which  this  application  ought  to 
be  sustained.  The  court  is  certainly  not  satisfied  with  the  cor- 
rectness of  that  conclusion,  if  the  premises  were  admitted^ 
The  misconduct  of  the  executors  might  subject  them,  in  the 
proper  court,  to  the  demand  of  those  whose  rights  as  legatees, 
had  been  prejudiced  by  their  errors,  omissions,  or  frauds.  That 
would  be  upon  the  idea  that  the  effect  of  such  errors,  omission , 
or  fraud,  was  a  sentence  upon  the  will  itself,  by  which  those 
rights  were  lost.  But  that  sentence  itself,  as  between  the 
parties  to  it,  or  considering  it  as  a  proceeding  in  rem,  as  to  those 
bound  by  the  thing  done,  can  be  impeached  only  on  the  ground 
of  collusion  between  those  charged  with  taking  care  of  the  in- 
terests  of  the  applicants,  and  the  opposite  party.  What  rule 
the  court  might  feel  it  necessary  to  adopt  in  such  a  case  of  col- 
lusion— playing  into  each  other's  hands — ^it  would  be  premature 
now  to  mention.  In  the  case  before  us  it  would  be  deemed 
clear  by  us  on  the  proofs,  that  there  is  nothing  like  it,  and 
probably  we  might  conclude  in  like  manner,  that  the  laches  of 
the  executors  in  not  appealing  was  not  fraudulent,  that  ia 
mala  fide^  to  abandon  the  legatees,  but  arose  from  a  misappre- 
hension of  their  duty  and  of  their  personal  liability  for  costs. 
But  we  do  not  enter  into  those  inquiries  at  all,  because  the 
record  contains  a  statement  of  facts  on  which  the  superior  court 
decided,  and  which  is  inserted  in  the  record  as  a  *'  case  agreed 
on  by  the  parties,"  for  this  court.  In  that  it  is  expressly  stated 
that  the  finding  of  the  jury  was  probably  wrong,  owing  to  a 
misapprehension  by  the  jury  of  the  nature  of  the  issue,  but 
was  not  the  result  of  any  combination  between  the  executors 
and  Bedmond,  or  of  fraud  on  the  part  of  the  executors.  The 
trial  was  therefore  fair,  and  the  executors  kept  back  none  of 
the  proper  proofs.  They  made  a  case  on  which  the  paper 
ought,  as  they  then  said,  and  as  the  petitioners  now  say,  to  have 
been  pronounced  a  good  will.  The  error  was  that  of  the  tri- 
bunal, and  not  that  of  the  parties. 

The  case  is  therefore  now  to  be  considered  as  one,  in  which 
the  legatee  propounds  the  will  a  second  time,  and  asks  his 
all^ation  to  be  sustained  and  admitted  to  proof,  upon  the 
Bole  ground  that  the  former  verdict  and  sentence  was  in  itself 
wrong.  It  does  not  appear,  indeed,  what  were  the  proofs 
offered  before,  nor  can  it  be  expected,  according  to  our  mode 
of  proceeding  by  jury  trial,  upon  viva  voce  testimony,  that  it 
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should  easily  be  made  thus  to  appear.  Bat  it  must  be  taken, 
that  no  new  proofs  are  to  be  offered,  because  there  is  neither  a 
case  made,  that  proofs  then  existing  were  held  back  by  the 
executors,  or  that  other  proofs  have  since  been  discovered  by 
the  present  parties.  The  application,  then,  is  to  the  same 
court  of  x^robate,  which  formerly  pronounced  against  the  will, 
now  to  pronounce  in  favor  of  it  upon  the  same  evidence,  or  to 
open  the  case  for  evidence  at  large,  without  showing  that  such 
evidence  was  not  before  given,  or  could  not  then  have  been  given. 

In  whatever  tribunal  such  an  application  shall  be  made, 
whether  of  law,  of  equity,  or  of  ordinary,  it  must  be  rejected  upoa 
one  general  principle  of  universal  and  xyBcessaiy  application, 
that  there  must  be  an  end  of  litigation,  and  that  where  the  same 
case  has  been  once  appropriately  and  judicially  examined  and 
decided,  the  decision  is  conclusive. 

The  case  before  the  court,  it  is  contended,  is  without  that 
principle,  because  the  persons  now  propounding  the  will  were 
not  parties  to  that  proceeding,  and  their  interests  ought  not  to 
be  bound  by  the  judgment. 

The  question  is  somewhat  novel  in  the  courts  of  this  state, 
but  much  of  its  difficulty  has  been  removed  by  the  researches 
of  the  counsel  on  both  sides  into  the  adjudications  of  the  courts 
of  probate,  from  which  the  idea  of  our  own  has  been  derived, 
and  the  course  of  proceeding  and  principles  of  action  adopted 
by  those  courts.  These  have  all  been  considered  by  the  court, 
assisted  by  the  arguments  of  real  ability  offered  at  the  bar. 
The  summary  of  the  doctrine  touching  those  peculiar  jurisdic- 
tious,  is  that  they  proceed  according  to  the  civil  law.  Their 
action  is  in  rem,  and  hence  when  a  matter  is  not  within  their 
jurisdiction,  their  sentence  is  void,  and  when  within  it,  it  is 
conclusive  upon  other  courts,  and  upon  all  persons,  until 
Tacated  in  the  court  itself  which  passed  it.  But  as  every 
judicatory  having  any  pretensions  to  administer  a  code  of  law 
•00  as  to  make  it  practically  a  just  system,  having  respect  to  the 
rights  of  persons  in  the  thing,  these  tribunals  do  not  hold  those 
bound  by  the  sentence,  who  had  no  notice  of  the  pendency  of 
the  proceedings  on  which  it  was  pronounced.  At  the  instance 
of  one  thus  situated  and  concerned  iu  interest,  the  former  decree 
is  called  in,  and  the  matter  again  taken  subjudice.  Proceeding 
in  rem,  it  has  peculiar  modes  by  which  persons  are  to  be 
affected  with  notice,  or  may  contest  an  application  before  it 
may  be  made,  or  may  become  parties,  as  we  express  it,  at  com- 
snon  law. 
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Whei^  will  is  offered  for  probate  an  allegation  in  writing  is 
exhibited,  stating  the  will,  the  circumstances  of  the  party  de- 
ceased, the  factum  of  the  will,  the  intention  that  it  should  bo 
testamentary,  its  attestation,  and  all  the  proofs  the  person 
propounding  the  allegation  can,  and  expects  to  make.  There 
are  no  parties  made,  that  is,  none  stated  in  the  allegation  itself, 
on  whom  process  is  to  be  served,  to  constitute  an  adversary 
contest.  If  the  case  made  in  it  be  insufiScient  to  establish  the 
will,  the  opinion  of  the  court  is  expressed  thereon  in  the  first 
instance,  and  the  allegation  propounding  the  will  is  rejected. 
If  it  be  sufficient,  it  is  admitted  to  proof  by  sentence;  and  the 
person  who  put  in  the  allegation  is  thereby  allowed  to  examine 
the  witnesses  mentioned  by  him,  to  the  points  stated  in  the  al- 
legation, and  if  the  proofs  support  the  allegation,  the  decree  is 
of  course.  To  these  proceedings  no  individual  is  necessarily  a 
party  but  the  person  propounding  the  paper,  nor  is  any  bound 
conclusively  by  them,  but  those  who  are  privy  to  them,  that  is, 
have  knowledge  of  them,  either  actual  or  presumed.  But  all 
may  become  parties  and  will  be  heard  upon  making  an  interest 
in  themselves  appear.  To  enable  the  propounder  to  bind 
others,  a  decree  is  taken  out  by  him  authorizing  him  to  summon 
all  persons  "  to  see  proceedings,"  not  to  become  parties,  but  to 
witness  what  is  going  on,  and  take  sides  if  they  think  proper. 
If  the  propounder  does  not  choose  to  adopt  that  course,  he  may 
at  once  take  his  decree;  which,  in  relation  to  this  subject,  is 
called  proving  the  will  in  common  form.  If  he  take  out  a  de* 
cree  and  summon  those  in  interest  against  him  "to  see  pro- 
ceedings," they  are  concluded,' whether  they  appear  and  put  in 
an  allegation  against  the  will  or  not,  and  as  against  those  sum- 
moned this  is  called  probate  in  solemn  form. 

But  besides  these  methods,  there  is  another  by  which  persons 
may  be  heard  and  concluded.  If  the  propounder  will  not  take 
out  a  decree  '*  to  see  proceedings,"  a  person  in  interest  is  not 
bound  to  wait  the  result  of  that  proceeding,  and  then  prefer  an 
allegation  to  call  in  the  decree  made  on  it,  and  asserting  his 
own  rights;  but  he  may  at  once  ''  intervene"  by  a  counter  al- 
legation, because  the  proceeding  is  in  remy  and  all  shall  be 
heard.  Upon  which  intervention,  each  of  the  persons  are  of 
course  bound  by  the  sentence  as  before.  But  in  none  of  these 
cases  is  the  sentence  re-examinable  at  the  instance  of  one  who  be- 
fore propounded  the  allegation,  or  who  intervened,  or  who  was 
summoned  to  see  proceedings,  or  who  is  represented  in  fact  or  in 
legal  contemplation  by  one  thus  situated.     Differing  somewhat 
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in  the  forms  of  proceeding,  yet  in  substance  these  Cdfrts  thus 
appear  to  act  upon  the  same  great  fundamental  principle  of 
justice,  which  gtiides  the  courts  of  common  law,  in  determining 
who  shall  or  shall  not  be  bound  by  their  adjudications.  The 
latter  courts,  being  courts  of  record,  look  only  to  the  record  for 
the  parties,  and  the  obligation  of  the  judgment.  The  court  of 
the  ordinary  is  not  a  court  of  record,  and  therefore,  in  each 
case,  the  inquiry  is  ox)en,  who  was,  and  was  not  privy  to  the  pro- 
ceedings. Privity  is  established  by  the  allegation  filed,  whether 
of  propounding  or  of  intervening,  and  by  the  summons  on  file 
**  to  see  proceedings."  Thus  far  the  privity  is  shown  by  similar, 
though  not  by  the  same  means.  But  the  ecclesiastical  courts 
take  a  further  step,  and  allow  the  privity  to  be  proved  by  the 
testimony  of  witnesses,  or  otherwise  in  pais. 

The  whole  doctrine  of  probates  was  gone  into  upon  the  .Argu- 
ment, more  at  large  than  we  deem  it  necessary  to  pursue  it.  It 
maybe  useful,  however,  to  advert  to  the  observation,  that  probate 
in  common  form  may  be  called  in  at  any  time,  according  to  the 
cases  of  Salierthwaile  v.  SaMerlhwaile,  3  Phil.  1,  au<1  Finucane  y. 
Oayfere,  3  Id.  405.  Upon  the  principle  of  common  justice,  be- 
fore mentioned,  this  is  generally  true,  because  a  probate  in  that 
form  implies  that  there  was  no  privity  in  the  next  of  kin,  and 
even  the  receipt  of  a  legacy  under  the  will  by  one  of  the  next 
of  kin  will  not,  in  all  cases,  bar  his  rigbt  to  call  for  a  probate 
in  solemn  form:  Core  v.  Spencer,  in  BeU  v.  Armstrong,  1  Add. 
865.  But  an  acquiescence  for  a  long  time,  not  accounted  for, 
would  bar  him,  either  as  implying  a  waiver  of  right,  or  notice 
of  the  former  proceedings:  BeU  y.  Armstrong.  And  it  is  settled 
tbat  one  of  the  next  of  kin  is  barred  from  calling  in  a  probate 
by  being  cognizant  of  a  prior  suit,  in  which  the  will  was  con- 
tested by  otbers  of  the  next  of  kin,  though  not  himself  an  inter- 
vcnor,  nor  summoned  to  see  proceedings:  Newell  v.  Weeks,  2 
Phil.  224;  Wood  v.  Medley,  1  Hagg.  G45.  The  oases  of  Dicken- 
son V.  Stewart,  1  Murph.  99;  Moss  v.  Vincent,  2  Car.  Law  Repos 
414;  and  Jeffreys  v.  Alston,  Id.  G34,  adopt  the  same  principle 
here. 

But  the  case  of  a  probate  in  common  form,  and  the  proceed- 
ing to  call  it  in,  is  vciy  difTerent  from,  and  has  very  little  ap 
plication  to  that  of  calling  in  administration,  and  of  a  second 
attempt  to  prove  the  same  paper  as  a  will.  The  proper  solution 
of  the  latter  question  in  our  law  renders  it  necessary  to  con 
eider  the  paper  first  as  a  testament  and  then  as  a  will.  In  eaob 
point  of  view,  the  present  applicants  appear  to  have  an  interest 
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ID  the  first  as  legatees  of  a  part  of  the  personal  estate,  and  in 
the  latter  as  entitled  either  to  the  legal  estate  in  the  land,  as 
heirs  of  their  mother,  or  as  cestuis  que  trust,  under  the  proTis- 
ions  of  the  will,  of  the  proceeds  of  the  sales  of  it.  As  a  testa- 
ment, undouhtedlj  the  executors  themselves  could  not  repro- 
pound  the  paper.  First  principles  forhid  that,  since  if  they 
could,  the  sentence  would  not  be  final  in  the  court  pronouncing 
it,  for  aoy  purpose.  It  may  be  yielded  that  upon  newly-dis- 
covered evidence  they  might.  If  they  could  in  that  case,  it 
would  be  allowable  only  when  applied  for  in  due  season,  and 
under  such  circumstances  as  would  induce  a  court  of  equity  to 
order  a  verdict  at  law,  obtained  by  fraud  or  surprise,  to  be  set 
aside  and  the  issue  retried.  The  resort  to  equity  is  in  that  case 
rendered  necessary  by  the  inability  of  a  court  of  law  to  reform 
its  judgments  after  they  are  rendered.  The  ecclesiastical  courts 
are  not  under  that  restraint,  and  therefore  the  parties  affected 
need  not  apply  to  equity.  But  the  principle  on  which  equity 
relieves  against  a  judgment  is  a  sound  one,  and  is  the  only  one 
on  which  the  ecclesiastical  court  can  regulate  its  own  discre- 
tion. Hence  it  seems  agreed  that  upon  facts  novita  pervenia, 
and  only  in  that  case,  an  executor  might  repropound  a  will  be- 
fore pronounced  against:  Wood  v.  Medley,  1  Hagg.  645.  The 
question  is,  whether  one  claiming  as  legatee  can  do  in  this  re- 
pect,  what  the  executor  himself  can  not.  It  is  laid  down,  both 
by  common  law  and  ecclesiastical  authorities,  that  the  person 
alone  by  whom  a  testament  can  be  proved  is  the  executor 
named  in  it  (Salk.  309,  8winb.,  pt.  G,  sec.  12),  and  that  he 
may  be  summoned  by  the  ordinary  to  produce  the  testament, 
prove  it,  and  take  on  himself  its  execution,  or  refuse  the  same. 
This  summons  the  ordinary  will  issue  at  the  instance  of  any 
person  having  an  interest,  even  a  creditor  of  the  party  de- 
ceased, and  much  more  one  to  whom  a  legacy  is  given  in  the 
paper,  and  it  is  required  by  one  act  of  1777  (Bev.,  c.  114, 
sec.  52),  to  be  issued  by  the  county  court.  Doubtless,  if  the 
executor  renounce,  any  other  person  interested  may  propound 
the  will.  Thus  far  the  executors  and  legatees  are  viewed  as 
persons  having  distinct  rights  and  duties.  £ut  if  the  executor, 
of  his  own  accord,  or  on  citation,  propound  the  paper  himself  as 
a  testament,  we  find  no  case  or  principle  which  requires  that  the 
legatee  shall  also  propound  the  paper,  or  intervene,  or  be  cited, 
in  order  to  make  a  sentence  of  rejection  obligatory  on  him. 
Although  not  formally  or  apparently  upon  the  files  of  the  court, 
personally  privy  to  the  proceedings,  he  is  so  substantially 
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through  the  executors.  The  executor  is  called  pars  principalis 
or  ligitimus  conlradicior  who  is  bound  and  authorized  to  act  for 
all  persons  entitled  as  legatees  under  the  testament,  nay,  in 
Wood  ▼.  Medley y  Sir  John  Nicholl  said  he  was  more.  He  waa 
the  person  especially  selected  by  the  party  deceased  to  carry  his 
will  into  effect. 

In  that  case  there  were  two  papers,  in  one  of  which  Cundy 
was  named  as  executor,  and  in  the  other  not;  by  the  latter  alone 
the  interest  arose  to  Wood.  Cundy  propounded  both,  and  his 
allegation  was  rejected.  Afterwards  Wood  propounded  an 
allegation  to  call  in  the  administration,  on  which  the  adminis* 
trator  appeared  under  protest,  which  was  allowed  to  stand  over, 
in  order  that  the  legatee  might,  on  showing  that  he  was  not  cog- 
nizant of  the  former  proceedings,  bring  in  an  allegation  on  the 
testament  under  which  he  claimed,  because  the  two  papers 
were  distinct,  and  the  legatees  claimed  under  that  in  which  no 
executor  was  named.  Wood  then  put  in  an  allegation  pro- 
pounding both  papers  and  praying  probate  to  Cundy,  which 
was  not  admitted  to  proof,  but  rejected  on  its  own  terms  and 
the  aflSdavits  annexed.  This  was  upon  two  grounds:  the  one, 
that  although  the  interest  of  Wood  arose  on  one  of  the  papers 
only,  yet  he  did  not  swear  that  the  facts  alleged  by  him  were 
newly  discovered,  and  that  he  believed  he  should  make  due 
proof  of  them,  which  had  been  the  condition  on  which  the  alle- 
gation was  admitted,  vri thout  deciding  on  the  protest.  The 
other,  that  without  proof  of  collusion,  the  legatee  was  bound 
by  the  former  sentence  upon  those  papers,  when  both  of  them 
were  propounded  by  Cundy,  then  alleged,  and  also  again  in  ihia 
proceeding,  alleged  to  be  the  executor  of  both.  The  judge  ex- 
presses a  doubt  whether,  considering  the  form  in  which  the  al- 
legation is  brought  in,  alleging  Cundy  to  be  executor,  and  pix>- 
bate  to  be  made  by  him,  he  ought  to  consider  any  but  the  last 
point.  But  assuming  that  not  to  be  law,  he  thinks  the  case 
for  the  administrator,  because  the  afiSdavit  was  insufficient  as 
to  new  discoveries,  and  because  the  facts  alleged  did  not  make 
the  paper  a  will.  But  he  lays  down  the  doctrine  generally  in 
this  case,  and  in  the  previous  one  of  Golvin  v.  Eraser^  1  Hagg. 
107,  that  the  legatees  are  bound  by  the  acts  of  the  executor  in 
respect  to  probate,  unless  there  be  collusion.  What  would  be 
the  effect  of  collusion  upon  the  proceedings  in  that  court,  or 
how  the  legatee  could  be  redressed  therefor,  whether  in  that 
court  or  in  a  court  of  equity,  he  does  not  then  say:  nor,  as  this 
is  not  a  case  of  that  sort,  is  it  necessary  we  should  say. 
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There  is  a  privity  between  the  executor,  and  legatees,  and 
creditors,  which  causes  the  latter  to  be  prima  facie  bound  by 
the  acts  of  the  former  in  respect  of  proceedings  to  establish  the 
testament,  and  obtain  probate.  By  the  appointment  the  exec- 
utor takes  in  the  first  instance,  the  whole  legal  estate  in  the 
personal  property.  He  is  delegated  by  the  testator  to  carry 
his  will  into  effect,  to  guard  the  interests  of  his  legatees,  and 
especially  those  under  disabilities,  and  of  his  creditors,  against 
all  other  persons.  He  is  therefore  the  pars  principalis  through 
whom  all  the  others  derive  their  interest,  and  who  in  a  contro- 
yersy  with  third  persons  upon  the  validity  of  the  instrument  by 
which  his  ofiSce  is  constituted,  and  their  interests  conferred 
through  him,  he  is  a  necessary,  and  the  only  necessary  actor. 
Hence  he  is  deemed  the  legitimate  allegator  or  contradictor, 
and  all  other  persons  are  bound  by  his  acts,  as  his  is  the  pri- 
maiy  interest,  and  theirs  are  dependent  upon,  and  deduced  from 
his.  This  is  in  truth,  but  another  application  of  a  well-known 
principle  both  of  common  law  and  of  equity.  An  executor  is 
not  obliged  to  plead  the  statute  of  limitations.  He  may  con- 
fess judgment  to  creditors.  The  legatees  are  bound  at  law,  and 
also  in  equity,  unless  in  the  latter  case  they  can  shpw  the  debt 
not  to  be  due,  and  collusion  between  him  and  the  pretended 
creditor.  So  the  executor  alone  brings  a  bill  for  an  equitable 
money  demand  of  the  testator;  and  is  the  only  necessary  party 
to  a  bill  by  creditors  for  an  account  of  the  assets;  neither  the 
particular  nor  the  residuary  legatee  being  required,  although 
the  amount  of  assets  to  satisfy  them  may  be  affected.  It  may 
be  taken  then  as  the  settled  doctrine  of  the  ecclesiastical  courts, 
that  unless  under  special  circumstances,  the  legatees,  though 
not  intervening  nor  cited,  are  bound  by  a  sentence  rejecting  a 
testament.  They  take  benefit  by  a  sentence  pronouncing  for 
the  paper,  and  must  submit  to  the  consequences  of  a  contrary 
one.  No  case  is  found,  that  infancy  or  coverture  or  non-resi- 
dence, or  that  the  legatee  was  even  not  in  esse,  are  of  themselves 
such  special  circumstances.  It  would  be  most  unreasonable 
that  it  should  be,  for  it  would  expose  the  administrator  to  suc- 
cessive attacks  from  each  legatee  as  he  came  of  age,  or  into  be- 
ing, and  there  would  be  no  security  for  property  bought  under 
the  warrant  of  an  apparent  legal  authority,  as  an  administra- 
tion granted  when  there  is  a  will,  is  void,  and  no  title  can  be 
made  under  it.  What  might  be  the  effect  of  a  mere  attempt  of 
the  executor  ex  parte  to  obtain  probate  in  common  form  in  our 
courts,  which  was  not  at  first  allowed,  might  admit  of  question, 


218  Bedmond  r.  Collins.  [N.  Carolina, 

as  respected  either  his  own  right  to  offer  the  testament  a  sec* 
ond  time,  or  that  of  a  legatee  to  summon  him  to  do  so. 

Our  practice  is  so  very  informal,  having  no  vestige  on  record 
of  such  an  application,  as  to  render  it  probable  that  the  sen- 
tence would  not  be  considered  in  itself  definitive  to  any  pur- 
pose. But  we  think  clearly  that  a  verdict  and  judgment  upon 
an  issue  formally  made  up  between  the  executor  and  one  of  the 
next  of  kin,  upon  which,  if  found  for  the  executor,  the  probate, 
as  between  those  parties,  would  be  in  solemn  form,  and  settle 
the  rights  of  the  legatees  under  the  will,  is  also  when  found 
against  the  paper,  and  without  collusion,  conclusive  against  the 
legatees,  whether  parties  or  not  to  the  issue.  Our  statute 
which  orders  the  issue  and  jury  trial  did  not  intend  to  alter  the 
law  in  this  respect.  Under  it  the  practice  has  been  to  dispense 
with  the  former  allegations  in  writing  required  by  the  ordinary, 
and  to  make  the  allegation  ore  ienuSy  in  general  terms,  and 
thereupon  the  court  directs  an  issue  upon  which  the  whole  mat- 
ter is  tried  by  the  jury.  Yet  as  before,  only  a  person  in  interest 
can  be  heard  against  the  will,  and  all  such  persons  may  be 
bound  either  by  making  themselves  parties,  nominatwm  of  rec- 
ord to  the  issue,  or  by  being  cited  by  either  side,  or  by  being 
duly  represented.  The  proceeding  was  not  intended  to  be 
strictly  one  at  common  law  with  its  process,  pleadings,  and 
judgment  between  parties.  The  sole  object  was  to  alter  the 
mode  of  trial,  substituting  that  of  a  juryVith  viva  voce  testi- 
mony as  most  approved,  for  the  former  one  of  written  allega- 
tions and  examination  upon  interrogatories,  and  a  decision  by 
a  single  judge.  The  next  of  kin  may  therefore  yet  require,  if 
he  was  not  cited,  nor  conusant  of  the  proceedings,  that  a  pro- 
bate by  the  executor  may  be  revoked,  and  a  re-probate  had. 
His  right  does  not  arise  out  of  that  of  the  executor,  and  there- 
fore is  not  subordinate  to  it,  but  primary  and  in  opposition  to 
it.  But  a  legatee  is,  as  it  were,  the  cestui  que  trust  of  whom 
the  executor  is  the  trustee,  and  the  trust  goes  with  the  legal 
title  to  which  it  is  attached,  the  remedy  of  the  cestui  que  trust 
being  primarily  against  the  trustee,  and  exclusively  against 
him,  unless  there  be  collusion  between  him  and  the  person  in 
possession. 

Merely  as  a  testament,  our  opinion  therefore  is,  that  the  re- 
jection of  (his  paper  is,  in  the  case  stated  and  agreed,  conclu- 
sive on  the  executor  and  the  petitioner,  in  the  court  of  probate, 
as  in  other  courts. 

The  applicants,  however,  insist  upon  their  rights  in  the  real 
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estate  as  entitlio^  them  to  this  relief,  because  as  to  the  land  thej 
are  not  represented  bj  the  executor  as  such.  This  is  clearly 
correct  at  common  law,  for  the  ordinary  can  not  take  probate 
of  a  will  of  lands,  and  if  he  does,  it  does  not  operate  to  estab* 
lish  the  will  as  a  devise.  It  is  insisted  that  our  law  has  altered 
that,  by  giving  that  power  to  our  courts  of  probate,  and  it  is 
argued  by  the  counsel  on  both  sides,  that  the  grant  of  the 
power  makes  its  exercise  indispensable  to  render  the  devise 
effectual.  From  that  position,  however,  very  different  and  op- 
posite conclusions  are  drawn  by  the  respective  counsel.  Those 
opposed  to  this  application  contending  that  thereby  the  act  of 
the  executor  becomes  as  binding  on  the  devisee,  as  it  was  before 
on  the  legatee;  while  those  for  the  petitioners  urge  that  they  must 
have  a  right  themselves  to  prove  the  will  as  to  the  devises,  be- 
cause they  were  not  as  to  them  represented  by  the  executor, 
and  will  therefore  be  condemned  unheard. 

The  court  can  not  concur  in  the  opinion  that  devises  are 
concluded  by  the  sentence  against  the  will,  when  propounded 
by  the  executor  alone,  without  citation  to  or  intervention  by  the 
devisees.  We  do  not  think  the  relation  between  the  executor 
and  devisees  was  intended  to  be  altered  in  any  important  re- 
spects by  our  statute,  any  more  than  that  pre-existing  between 
the  executor  and  the  legatees,  especially  in  the  essential  par- 
ticular of  concluding  the  devisee.  But  we  do  not,  on  the  other 
hand,  deem  this  the  proper  remedy  of  the  devisee,  nor  think 
that  he  may,  as  devisee,  repropound  the  paper  both  as  a  will 
and  a  testament,  and  ask  probate  thereof  as  such.  We  confess 
we  should  think  so,  if  the  devisee  had  no  other  redress.  It  is 
a  sacred  principle  that  every  person  must  be  heard  either  by 
himself,  or  thix>ugh  one  legally  representing  him,  before  he 
shall  be  concluded  in  his  rights.  This  principle  is  of  such  uni- 
versal utility  and  applicatiou,  that  it  can  not  safely  be  violated 
io  any  case.  It  must  be  respected  whatever  inconveniences 
may  arise  from  it  to  third  persons;  but  it  may,  and  ought  to  be 
so  respected  as  to  produce  as  little  inconvenience  to  third  per- 
sons as  possible.  The  question  as  to  the  lands  is  between  the 
devisees  and  the  heir;  to  which  the  executor  and  the  legatees  are 
in  no  wise  parties,  nor  can  the  executor  meddle  with  the  land 
at  all.  Papers  to  pass  land  and  personalty  are  to  be  executed 
in  different  manners,  and  sustained  by  different  proof,  and  they 
may  be  revoked  by  different  means.  Until  1784,  wills  of  land 
were  proved  here  as  in  England,  upon  ejectments,  or  upon  an 
issue  out  of  chancery.    The  statutes  of  that  year  (Be v.,  a 
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204,  225),  prescribe  the  ceremonies  to  make  a  good  will  of  lands, 
as  to  their  formal  execution;  and  the  previous  acts  of  1715  and 
1777  (Rev.,c.  10,  115),  having  required  wills  to  be  proved 
and  deposited  in  the  county  courts  of  probate,  the  sixth  section 
of  the  act  of  the  second  session  of  1784  makes  such  probates, 
as  well  made  before  as  those  to  be  made  thereafter,  sufficient 
evidence  of  the  devise  of  lands,  and  also  attested  copies  evi- 
dence in  the  same  manner  as  the  originals,  with  a  proviso  that 
upon  a  suggestion  of  a  fraud  in  the  drawing  or  obtaining  it,  or 
any  irregularity  in  the  execution  or  attestation,  the  original 
shall  be  produced. 

This  act  did  not,  we  think,  render  the  rejection  of  the  paper 
as  a  will,  when  offered  by  the  executor,  more  conclusive  on  the 
devisee,  than  its  probate  would  be  on  the  heir.  As  to  the  lat- 
ter it  is  clear  it  is  not  conclusive,  but  must  be  again  proved  on 
the  trial  upon  a  proper  suggestion;  for,  as  Judge  Haywood 
asked,  in  Ward  v.  Vickers,  2  Hay  w.  164,  why  is  it  to  be  produced 
but  to  enable  the  court  and  jury  to  decide  whether  the  former 
probate  was  right?  A  proved  will  is  therefore  only  prima  facie 
evidence  against  the  heir.  So  one  not  proved  is  not  conclusive 
evidence  against  the  devise.  The  act  does  not  require  wills  for 
lands  to  be  proven  and  recorded  in  order  to  pass  the  estate,  as 
the  statute  of  uses,  or  our  act  of  1718  (Rev.,  c.  7)  does  as  to  the 
enrollment  and  registration  of  deeds.  A  will  is  not  pleaded  as 
being  proved  and  recorded,  but  only  duly  executed :  the  circum- 
stances of  probate  and  recording  are  alleged  to  dispense  prima 
facie  with  further  proof,  but  not  as  constituting  the  validity  of 
the  instrument.  A  devisee,  it  seems  to  us,  may  therefore  yet 
bring  his  action  of  ejectment  upon  the  will  before  probate  or 
after  the  rejection  of  it,  at  the  instance  of  the  executor,  and  es- 
tablish the  will  on  the  trial,  or,  in  a  proper  case,  prove  it  in 
chancery  as  before  the  act  of  1784.  The  object  of  that  act  was 
to  case  the  devisee  in  his  proofs  in  ejectment.  We  should  so 
'  think  upon  the  words  of  the  act;  but  no  doubt  is  left  in  our 
minds,  when  we  consider  the  effects  of  an  opposite  construction. 
We  set  out  with  the  principle  that  the  devisee  is  not  concluded 
by  the  act  of  the  executor.  If  he  be  not,  how  is  he  to  avoid  the 
consequences  of  a  refusal  of  probate  to  the  executor  ?  That  is 
the  question.  It  can  only  be  in  one  of  two  ways;  either  to  al- 
low him  to  prove  the  will,  as  at  common  law,  or  that  at  his  mere 
pleasure  the  former  administration  is  to  be  annulled,  and  a  re* 
probate  had.  In  the  latter  case,  the  whole  personal  estate  and 
its  administration  to  creditors  and  next  of  kin,  is  thrown  into 
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oonfusion,  and  the  greatest  injostioe  done  to  persons  who  can 
not,  in  any  mode,  be  heard  in  the  proceeding  for  re-probate. 
Besides  there  is  a  contradiction  in  the  thing  itself.  A  party 
claiming  under  the  will  can  not  ask  probate  for  himself,  but  for 
the  executor  only.  Hence  the  executor  would  get  by  means  of 
another  person  with  whom  he  is  in  no  privity,  the  very  thing 
which  he  is  precluded  from  asking  for  himself;  this  follows  cer- 
tainly as  it  seems  to  ns.  For  the  jurisdiction  is,  as  it  were  in 
rem,  and  the  probate  is  an  entire  thing  and  can  not  be  set  aside 
but  in  toto.  Between  these  inconveniences  the  election  is  not  dif* 
ficult,  and  we  are  led  without  doubt,  to  choose  that  which  is  con- 
fined to  those  persons  whose  interests  alone  are  concerned  in  the 
pending  contest,  and  which  may  thus  be  kept  distinct  from  those 
of  all  others.  For  these  reasons  the  court  can  not  concur  in  the 
conclusion  to  which  Judge  Haywood  arrived,  in  his  note  to 
Ward  V.  Vickers,  and  we  agree  in  the  judgment  given  by  Judge 
Johnston  in  that  case,  though  not  precisely,  as  will  be  seen  for 
his  reasons.  In  support  of  the  opinion  entertained  by  us  the 
case  of  henry  v.  BdUtard,  2  Law  Repos.  595,  is  in  point.  The  pro- 
bate of  the  will  in  the  county  court  was  objected  to,  because  the 
certificate  did  not  state  that  it  was  proved  to  have  been  attested 
by  two  witnesses;  but  the  will  was  thus  proved  on  the  trial  of 
thai  action  by  two  witnesses.  The  court  held  the  will  sufiSciently 
proved,  and  admissible  without  reference  to  the  certificate  of 
the  former  probate. 

The  only  doubt  that  can  be  raised  upon  this  subject  is  suggested 
by  the  act  of  1789  (Bev.,  c.  808),  which  gives  the  issue  and 
jury  trial  in  all  cases,  as  well  of  the  wills  of  land  as  of  testa- 
ments. But  we  do  not  think  that  a  serious  one.  It  so  far 
modifies  the  law  as  to  allow  the  heir  and  devisee  to  be  parties 
to  that  issue,  and  doubtless  those  who  are  parties  to  it  are  bound 
as  in  other  cases.  It  is  made  a  mixed  proceeding,  partly  par- 
taking of  the  nature  of  one  before  the  ordinaiy,  and  partly  of 
an  action  of  ejectment,  or  issue  out  of  chancery.  Persons  may 
take  the  benefit  by  it  who  are  not  strictly  parties  to  it,  and  they 
make  themselves  parties  by  intervening,  if  the  expression  may 
be  allowed,  that  is,  by  taking  sides  upon  record,  and  they  may 
be  bound  by  being  cited  and  not  appearing,  or  by  refusing  to 
take  either  side  upon  appearance.  Hence  the  principal  effect 
of  the  act  is  to  render  unnecessary  the  resort  by  the  devisee  to 
a  court  of  equity,  because  in  most  cases  the  will  can  be  conclu- 
sively eatablished  against  the  heir  by  one  trial  at  law.  But  if 
the  heir  can  not  be  cited  to  appear  at  law,  or  if,  as  here,  the 
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case  is  in  such  a  state  that  the  devisee  can  not  directly  make  up, 
at  law,  the  issue  of  devisavU  vel  rum,  there  seems  to  be  no  reason 
why  he  should  not  have  the  usual  relief  in  equity  to  establiah 
the  willy  while  proof  is  in  his  power. 

The  question  has  been  thus  far  considered  in  the  most  fayor- 
able  manner  for  the  petitioners;  as  if  they  were  the  devisees  of 
the  land.  If  that  were  the  case  we  think  they  could  not  suc- 
ceed in  this  application,  because  they  would  have  another 
remedy  more  appropriate  to  that  right,  and  exclusively  against 
those  claiming  in  opposition  to  it,  and  unattended  by  conse- 
quences to  the  prejudice  of  third  persons. 

TTpon  the  will  before  the  court,  the  petitioners  are  not  devi<» 
sees.  It  may  be  a  question  of  some  nicety  whether  the  legal 
estate  in  the  land  is  vested  in  the  executors  or  trustees,  or 
whether  a  power  only  is  given  to  them,  and  that  the  land  do* 
Bcended  to  the  heir,  Mrs.  Bedmond.  We  do  not  examine  the 
point,  because  in  either  event  it  would  not  help  the  petitioners. 

Unquestionably  a  court  of  probate,  as  such,  can  no^  regard 
secondary  equitable  interests  arising  out  of  a  legal  estate  ia 
land  given  in  a  will,  as  distinct  from  the  legal  estate  itself,  for 
the  purpose  of  determining  whether  the  proper  persons  have 
had  notice.  The  question  before  such  a  court  is,  whether  the 
paper  is  duly  executed  to  pass  the  legal  estate.  It  has  no  con- 
cern with  the  trusts  upon  which  it  is  given,  or  the  construction 
of  the  will,  which  must  be  enforced  in  this,  as  in  other  respects, 
in  another  court.  If  the  trustee  has  violated  his  trust  by  mis- 
applying the  estate,  or  refusing  to  establish  the  will,  or  collud- 
ing with  the  heir,  the  cestui  que  trust  must  seek  his  redress 
against  him  and  the  party  colluding,  where  his  own  rights  are 
recognized  and  can  be  enforced. 

If  the  land  descended  subject  to  a  power,  it  is  liable  to  th€» 
same  observations.  Those  equitably  entitled  under  the  power 
must  establish  the  will,  and  assert  their  equity  as  against  the 
executors  in  chancery;  where  it  may  be,  they  may  be  compelled 
yet  to  execute  the  power,  so  as  to  try  the  legal  title  at  law,  or 
may  be  required  to  make  good  the  loss  to  the  petitioners,  as 
the  merits  or  demerits  of  their  conduct  may  be  made  there  to 
appear.  But  it  would  be  absurd  to  say  that  the  executors, 
whether  the  devisees  of  the  land,  or  the  depositaries  of  a 
legal  power,  are  not  bound  in  respect  either  of  their  estate  in, 
or  authority  over  the  land,  by  the  verdict  to  which  they  were 
parties  of  record.  If  they  are  concluded,  so  we  think,  upon  all 
the  principles  applicable  to  trusts,  the  cestuis  que  trust  must 
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be  as  to  all  persons  bat  the  trustees  themselyes,  and  their  con- 
federates, iu  a  court  of  equity,  and  as  to  all  persons  in  every 
other  court. 

The  detail  into  which  this  discussion  has  gone,  was  deemed 
necessary  from  the  novelty  of  the  inquiries,  and  the  extent  to 
which  the  argument  was  carried  at  the  bar.  It  is  important 
that  the  subject  of  probate  should  be  more  generally  under- 
Btood,  and  particularly  the  effect  of  the  rejection  of  a  will, 
when  offered  by  the  executor,  upon  the  rights  of  legatees  and 
devisees  respectively  in  our  law,  as  modified  by  statutes. 
The  court  has  therefore  thought  it  a  duty  to  examine  those 
questions  minutely,  that  the  grounds  might  be  made  plain,  on 
which  we  feel  bound  to  afSrm  the  judgment  of  the  superior 
court  dismissing  the  petition. 

By  CouBT.    Judgment  affirmed. 


Thx  Principal  Cass  is  Citkd  upon  the  following  points:  A  verdict 
i^gainst  *  will  propounded  by  an  executor,  in  the  absence  of  collusion  be- 
tween the  executor  and  caveator,  is  binding  on  legatees,  even  though  a  differ- 
«nt  result  might  have  followed  had  the  executor  appealed:  Harvey  v.  Smithy 
1  Dev.  &  R  186;  JEdwai'ds  v.  Edtoardst  3  Ired.  82;  a  privity  exists  between 
ezocntor  and  legatees  and  creditors,  which  will  cause  the  latter  to  be  bound 
by  the  acts  of  the  former:  Edtoards  v.  Edwards,  Id.;  Leigh  v.  Smith,  3 
Ired.  £q.  442;  Gcuh  v.  Johmon,  6  Ired.  289;  Eiheridge  v.  Corpreur,  3  Jones, 
14b  All  who  have  notice  or  knowledge  of  proceedings  in  a  probate  court,  are 
bound  by  its  sentence:  Si,  John*s  Lodge  v.  Callender,  4  Ired.  335;  Armstrong 
V.  Baker,  9  Id.  109;  a  devisee  may  bring  an  action  of  ejectment  upon  a  will 
before  its  probate,  or  after  its  rejection,  and  then  establish  it  on  the  trial: 
Morgan  v.  Bom,  3  Id.  243;  a  court  of  probate  has  no  concern  with  the 
tntsts  created  by  a  will;  the  only  question  before  it  is,  whether  the  paper  is 
duly  executed  to  pass  the  legal  estate. 

Pkbsovs  not  Represented  betore  the  Ck)UKT  Box7in>  bt  its  Pboceedinos, 
When. — "  If  several  estates  in  remainder  be  limited  in  a  deed,  and  one  of  the 
remainder-men  obtain  a  verdict  for  him,  on  an  action  brought  against  him  for 
the  same  land,  that  verdict  may  be  given  in  evidence  for  the  subsequent 
remainder-man,  in  an  action  brought  against  him  for  the  same  land,  though 
he  does  not  claim  any  estate  under  the  first  remainder*man,  because  they  all 
daim  under  the  same  deed:**  Pyhe  v.  Crouch,  1  Ld.  Baym.  730;  Rttshroortk  v. 
Pembroke,  Hardr.  472;  Doe  v.  Tyler,  6  Bing.  390;  Bull.  N.  P.  232;  Freeman 
on  Judgments,  sec.  172. 

Whether  a  reversioner  shall  have  the  advantage  of  a  verdict  for,  or  be 
bound  by  one  against  the  tenant  in  possession,  is  more  doubtful  No  ques- 
tion is  here  made  of  the  cases  where  the  reversioner  is  an  actual  though  not 
nfttninitl  party  to  the  suit,  as  where  the  landlord  defends  the  ejectment 
brought  against  his  tenant,  for  here  the  reversioner  is  bound,  because  he  has 
been  represented  before  the  court;  wherefore  it  is  that  a  verdict  against  Doe 
•ball  bind  his  lessor,  A. :  Doe  v.  Seaton,  2  Cromp.  M.  &  R.  728;  Doe  v.  Hud' 
dart.  Id.  316;  Stark,  on  Ev.,  327;  2  Smith  Lead.  Cas.,  note  to  Duchess  <^ 
K$Mgdon*s  ease,  684.     The  cases  which  are  now  under  consideration  are  ol 
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that  class,  where  the  reversioner  has  been  neither  in  form  nor  in  fact  a  party. 
The  more  correct  view  seems  to  be,  that  the  reversioner  should  not  be  bound: 
Adams  v.  Butts,  9  Conn.  79.  Buller,  in  his  NiH  Prius,  page  232,  says, 
"  that  if  there  be  recovery  by  verdict  against  the  tenant  for  life,  this  is  no 
evidence  against  a  reversioner;  for  the  tenant  for  life  is  seised  in  his  own  rights 
and  that  possession  is  properly  his  own,  and  he  is  at  liberty  to  pray  in  aid  of 
the  reversioner  or  not,  and  the  reversioner  can  not  possibly  controvert  th« 
matter  where  no  aid  is  prayed.  But  if  he  come  in  upon  an  aid  prayer,  he 
may  have  an  attaint,  and  consequently  the  verdict  will  be  evidence  against 
him.*'    See  also  1  Stark.  Ev.  325. 

Upon  the  other  hand,  the  old  cases  of  Lincoln  v.  EUis^  Bunb.  110,  and 
Bushworth  V.  Pembroke^  Hardr.  472,  assert  that  a  verdict  against  a  lessee  is 
evidence  against  the  reversioner. 

It  is  not  apprehended  that  the  verdicts^  if  evidence,  could  be  of  a  conclusive 
character;  in  fact,  as  the  doctrine  must  have  been  more  called  upon  in  actiona 
of  ejectment,  and  as  in  ejectment  the  lessor  of  plaintiff  could  renew  his  action 
at  pleasure,  no  conclusive  character  to  the  evidence  could  well  be. 

In  equity,  the  doctrine  attains  higher  importance.  In  that  forum  the  first 
vested  estate  of  inheritance  is  considered  as  so  representing  estates  limited  to 
take  posterior  to  it,  that  they  shall  be  bound  by  a  decree  in  a  cause  to  which 
the  owner  of  the  first  mentioned  estate  is  party.  This,  upon  the  ground  of 
convenience,  and  upon  a  recognition  of  the  manifest  identity  of  the  interests 
of  the  owner  of  the  first  vested  estate  of  inheritance,  and  of  the  owners  of  the 
estates  subsequent  to  him. 

The  rule  is  subject  to  this  qualification,  that  a  decree  in  a  suit  to  which 
the  owner  of  the  first  vested  estate  of  inheritance  is  a  party,  shall  only  be 
binding  upon  the  remainder-men,  if  the  charge  with  which  the  estate  is 
sought  to  be  affected  is  of  that  character  that  it  would  have  bound  the  estate 
had  it  been  in  the  hands  of  the  remainder-men,  with  like  e£fect  as  it  does 
the  estate  of  him  prior  to  them.  Thus,  if  an  equity  of  redemption  be 
parceled  up  by  its  owner,  by  the  creation  of  successive  estates  therein,  it  is 
clear  that  the  right  to  foreclose  exists  against  all  the  different  parties  in- 
terested in  the  equity,  and  it  will  therefore  be  sufficient  for  the  mortgagor 
wishing  to  foreclose,  to  bring  before  the  court  the  owner  of  the  first  estate  of 
inheritance  in  the  equity,  and  those  holding  estates  prior  in  enjoyment,  to 
enable  the  court  to  make  a  decree  binding  upon  all  parties:  Nodine  v.  Greett" 
field,  7  Paige,  649.  But  if  the  tenant  in  tail  be  sued  upon  his  contract  with 
reference  to  the  estate,  the  decree  can  bind  his  estate^  but  not  that  of  the 
remainder-men:  Lloyd  v.  Johnes,  9  Ves.  59. 

In  support  of  the  rule,  with  the  qualification  just  mentioned,  are  H  xui  v. 
Mitchell,  17  N.  Y.  210;  Cheemian  v.  Thome,  I  Edw.  Ch.  629;  Baylor^s  Le$9et 
V.  De  Jamette,  13  Oratt  166;  Faulkner  v.  Davis,  18  Id.  688;  O^ard  v. 
ffort,  1  Sch.  k  Lef.  407;  Hopkyns  v.  Ilopkyns,  I  Atk.  590;  Finch  v.  Finch, 
2  Ves.  sen.  590;  Pelham  v.  Gregory,  1  Eden,  518;  Cockbum  v.  Thompson^ 
16  Ves.  326;  Reynoldson  v.  Perkins,  Amb.  52;  WiUs  v.  SUxde,  6  Ves.  498; 
Freeman  v.  Freeman,  2  South.  L.  R.  168;  Freeman  on  Judgments,  sec  172; 
Calvert  on  Parties,  59;  Story  Eq.  PL,  sees.  144,  792. 

There  are  cases,  however,  which  clash  with  the  rule.  In  Ooodess  v. 
WilUams,  2  You.  &C.  598,  Vice-chancellor  Knight  Bruce  says,  that  where  the 
person  seised  in  fee  is  liable  to  have  his  seisin  defeated  by  a  shifting  use, 
conditional  limitation,  or  executory  devise,  he  shall  not  sufficiently  repre- 
sent the  remainder-men,  but  these  must  be  brought  before  the  court.  But 
in  this  case  it  is  noticeable  that  the  remainder-men  so  required  to  be  made 
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|iartic8  were  in  esse,  and  therefore  the  making  of  them  parties  could  work  no 
great  inconvenience.  In  Mead  v.  Mitchell,  17  N.  Y.  210,  it  is  insisted  that 
if  the  rule  laid  down  in  Ooodess  v.  Williama  be  correct,  its  scope  must  be 
limited  by  the  last  consideration. 

In  DursUy  ▼.  FUshardinge,  G  Ves.  251,  a  tenant  in  tail  being  a  minor,  per- 
sons in  remainder  were  made  parties  to  a  bill  to  perpetuate  testimony  of  his 
father's  marriage,  whereupon  they  demurred;  their  demurrer  was  overruled. 
Lord  Eldon  here  intimates  that  where  the  first  estate  of  inheritance  is  in  a 
minor,  that  will  afiEbrd  ground  for  making  the  remainder-men  parties;  as  a 
minor  will  hardly  be  intended  a  proper  representative  of  all  the  interests  at 
stake. 

But  the  case  most  at  variance  with  the  rule  is  that  of  Downin  v.  Spreeher, 
35  Md.  478.  There  A.  was  the  owner  of  one  undivided  sixth  part  of  an 
estate,  for  life,  remainder  in  fee  to  her  male  children  on  her  body  begotten  or 
to  be  begotten.  Partition  was  sued  for,  and  A.  and  her  two  sons  then 
tiving  were  made  parties  to  the  suit.  The  proceedings  took  such  turn  that  a 
decree  of  sale  of  the  premises  was  finally  made,  and  they  were  accordingly 
sold.  A.  subsequently  bore  three  sons.  Upon  her  death,  all  five  of  the 
sons  brought  ejectment  for  the  lands  sold  by  order  of  the  court  in  the  parti- 
tion suit.  It  was  held  that  the  decree  was  not  binding  on  the  unborn  sons. 
Thb  case  is  anomalous,  and  totally  at  variance  with  the  spirit  of  those  first 
cited. 

In  Illinois  it  has  been  held  that  a  posthumous  child  takes  directly  from  its 
parent,  and  is  not  bound  by  a  decree  made  before  its  birth  in  a  suit  to  which 
the  then  representatives  of  the  estates  were  parties:  Detrick  v.  MigcUt,  19  IlL 
46;  MeCmneUY.  Smith,  23  Id.  611. 

In  cases  where  no  person  is  in  este,  in  whom  is  vested  an  estate  in  inherit* 
soce,  the  rule  is  relaxed  further,  and  the  tenants  for  life  will  be  considered  to 
sufficiently  represent  the  inheritance.  Thus,  where  estates  are  devised  to 
trostees  charged  with  payment  of  debts,  remainder  after  payment  of  the 
debts  to  A.  for  life,  remainder  in  fee  to  his  issue,  an  account  taken  be* 
tween  the  trustees  and  A.  will  bind  the  after-bom  issue:  Leonard  v. 
Susaex,  2  Vem.  627;  Finch  v.  Finch,  2  Ves.  492;  Dayrell  v.  Cliamjmess,  1  Eq. 
Css.  Abr.  409;  Oiffard  v.  Hort,  1  Sch.  &  Lef.  407;  Baijlor^s  Lenee  v.  De  Jar- 
netie,  13  Gratt  152;  Oaskell  v.  Oaskell,  6  Snmn.  643;  Allen  v.  Papvoorth,  1 
Ves.  sen.  163;  Mead  v.  Mitchell,  17  N.  Y.  210;  Chcesman  v.  Thome,  1  Edw. 
Ch.  629;  Calvert  on  Parties,  60;  Freeman  on  Co-tenancy  and  Partition,  seOi 
462. 

Ez  Pabtx  Pbobatb  of  will  is  revocable  at  any  time  by  the  order  of  the 
court  that  granted  it;  but  if  the  probate  was  after  sufficient  citation,  then  it 
can  not  be  revoked,  but  may  only  be  reversed  on  appeal:  Sneed  v.  Swing,  22 
Am.  Dec  41. 

Procuedinos  in  ak  Obfhaks'  Coubt,  for  sale  of  land,  are  in  rem:  McPher* 
eon  V.  Cunlif,  14  Am.  Dec.  642. 

That  courts  of  probate  act  in  rem^  see  note  to  Duchese  nf  Kingtton'e  eaee^ 
2  Smith  Lead.  Cas.  689. 
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Den  ex  dem.  Habby  v.  Graham  et  al. 

[1  Detsbbttz  h  Basils,  76.] 

Thx  mobb  Certain  or  two  Inoonsistent  DsscBiFnoNS  of  the  boondiiy 
lines  of  a  grant  of  land  muat  be  adopted. 

CouBSB  AND  Distance  will  prevail  in  determining  the  terminna  of  a  line 
over  the  further  description  of  this  point  as  being  "near**  to  a  given 
object. 

Tbb  Points  or  Intebsection  or  the  Lines  or  a  Grant  most  be  determined 
by  survey  of  the  lines  in  the  order  of  their  description  in  the  grant, 
wherever  the  calls  of  the  lines  are  of  eqnal  certainty;  but  if  the  descrip* 
tion  of  the  posterior  line  be  more  certain,  or  if  from  surrounding  circum- 
stances there  be  reason  to  believe  that  its  description  is  the  more  accu- 
rate, then  the  point  of  intersection  with  the  previous  line  may  be  de- 
termined by  running  such  line  reversed. 

The  Case  Stated  in  an  Exception  will,  by  the  revising  court,  be  presumed 
correct,  until  its  error  clearly  appear  from  examination  of  the  whole  of 
the  record  before  it. 

Peaud  in  a  Purchase  at  Ezboution  Sale  can  not  be  taken  advantage  of  bf 
strangers  to  the  exectltion. 

Ejectment.  A  question  in  the  case  was  as  to  the  land  em- 
braced in  a  patent  to  defendants'  ancestor,  Graham.  Descrip- 
tions of  its  lines,  by  course  and  distance,  were  given  iu  the 
patent;  also  there  were  descriptioDs  of  the  termini  of  the  differ- 
ent lines.  Of  these  points,  all  were  certain  excepting  that  at 
which  the  second  and  third  lines  of  the  patent  intersected.  The 
terminus  of  the  second  line  was  described  in  the  patent  as  at  ''a 
black  oak,  near  his,  Graham's,  own  line."  Upon  running  thia 
second  line  by  course  and  distance,  no  black  oak  was  found  at 
its  termination,  nor  did  it  extend  to  within  thirty  poles  of  any 
boundary  line  of  land  owned  by  Graham  at  the  date  of  the  pat- 
ent. The  claim  of  defendants,  and  the  decision  of  the  court 
upon  this  state  of  facts,  will  be  found  set  out  in  the  opinion. 
Defendants  attempted  to  set  up  as  a  defense  that  plaintiff  had 
at  the  sale  upon  execution  under  which  he  claimed,  the  execu- 
tion being  against  one  Collins,  fraudulently  discouraged  com- 
petition. The  JU17  was  charged  that  this  was  of  no  aTail. 
There  was  yerdict  for  plaintiff,  and  defendant  appealed. 

Pearson,  for  the  defendant. 

Iredell,  contra, 

BuFFiN,  G.  J.  The  question  of  boundary  arises  upon  the 
patent  to  John  Graham,  dated  the  twenty-fourth  of  November, 
1813.  The  dispute  is,  how  far  the  second  line,  which  runs  from 
the  chestnut  and  red  oak,  shall  go.     The  court  held  that  it 
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stopped  at  the  end  of  the  distance;  while  for  the  defendant  it 
is  contended,  that  it  shall  be  extended  thirty  poles  further,  so 
as  to  make  it  reach  the  line  of  another  tract  of  the  patentee; 
or,  at  all  events,  nntil  it  intersects  with  the  next  line  reversed, 
from  the  post  oak  called  for  as  the  corner  of  Beard  and  the 
patentee,  that  corner  being  identified.  This  court  concurs  in 
the  construction  of  his  honor. 

There  is  but  one  principle  applicable  to  questions  of  this  sort. 
If  there  be  but  one  description  in  the  deed,  that  is  to  be  strictly 
adhered  to.  If  there  be  more  than  one,  and  they  turn  out,  upon 
evidence,  not  to  agree,  that  is  to  be  adopted  which  is  most  cer- 
tein.  Course  and  distance  from  a  given  point,  is  a  certain 
description  in  itself;  and  therefore  is  never  departed  from  unless 
there  be  something  else  which  proves  that  the  course  and  dis- 
tance stated  in  the  deed  were  thus  stated  by  mistake.  It  has 
been  held  that  a  tree  called  for  and  found  not  corresponding 
to  the  course  and  distance,  establishes  the  mistake,  and  is  itself 
the  terminus.  So  of  the  line  of  another  tract  of  land.  But  if 
the  tree  be  not  found,  nor  its  former  situation  identified,  it  is 
the  same  as  if  the  call  for  it  had  been  omitted;  for  there  is 
then  no  guide  but  the  course  and  distance.  Such  is  the  case 
here;  no  tree  being  found,  nor  its  locality  proved,  otherwise 
than  it  is  shown  by  the  deed  to  have  stood  at  the  end  of  a  line 
of  a  certain  length.  The  description  is  therefore  the  same  as 
if  the  call  had  been  for  a  stake,  or  an  imaginary  point,  at  the 
end  of  the  distance;  unless  the  reference  to  the  patentee's  other 
line  controls  it. 

The  call  is  not  for  that  line,  or  for  a  tree  in  it,  but  to  one 
near  it.  The  argument  is,  that  as  it  can  not  be  told  how  near» 
we  must  go  to  it.  The  argument  would  be  strong  if  the  call 
had  been  simply  for  a  black  oak  near  the  line,  as  in  the  case 
supposed  by  the  counsel,  of  a  description  beginning  at  a  stake 
or  tree,  not  found,  near  the  middle  of  a  field.  There  would  be 
no  point  but  the  middle  of  a  field  to  govern;  and  rather  than 
the  deed  should  be  void  for  uncertainty,  that  would  be  adopted. 
But  if  the  words  of  the  deed  were,  "  beginning  at  a  stake  near 
the  middle  of  the  field,  and  standing  one  hundred  poles  east 
from  a  certain  tree,"  it  would  be  different,  because  the  former 
uncertainty,  as  to  the  point  in  the  field  which  is  the  beginning, 
is  removed  by  the  mathematical  certainty  to  be  attained  by 
mensuration  from  the  other  point  given.  That  is  precisely  the 
ease  before  us.  The  call  is  not  merely  for  a  black  oak  near  the 
other  lines,  but  that  black  oak  is  represented  as  standing  north 
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forty-five  degrees  west,  two  hundred  and  twenty  poles  from  a 
chestnut  and  red  oak,  which  are  fouud;  which  removes  the  un- 
certainty which,  without  any  distance  given,  we  should  feel 
upon  the  point,  how  near  the  line  of  the  other  tract  is  to  be 
approached. 

So  with  reversing  the  lines.    The  party  can  not  have  recourse 
to  that  method  of  ascertaining  a  previous  line  in  the  order  of 
the  description,  unless,  by  reversing,  he  gives  a  more  certain 
means  of  identifying  the  prior  line,  than  the  deed  gives  in  its 
description  of  that  line  itself.     The  natural  order  of  survey  is 
that  which  the  deed  shows  the  parties  to  the  deed  adopted,  to 
identify  to  their  own  satisfaction  the  land  intended  to  be  con- 
veyed by  the  one  to  the  other.     It  may  be  considered  as  their 
directions,  how  the  indentity  shall  be  established  by  survey,  at 
any  future  time,  and  it  supposes  certain  points,  as  the  begin- 
ning, to  be  established.     If,  therefore,  the  description  of  a  par- 
ticular line  be  complete  in  itself,  the  court  can  not  vary  from 
that  description,   because  it  will   not  correspond    with    the 
description  of  a  posterior  line,  unless  the  description  of  the  lat- 
ter be  more  specific  than  the  former,  and  unless  from  the  latter, 
a  mistake  in  the  former  can  be  clearly  inferred.     For  example: 
if  this  deed  had  said  that  the  line  from  the  comer  chestnut  and 
red  oak  ran  to  a  black  oak  near  the  patentee's  other  line,  and 
gave  neither  course  nor  distance,  or  only  one,  "  and  thence  north 
forty-five  degrees  east,  two  hundred  and  twenty  poles,  to  a  post 
oak,  his  own  and  Beard's  comer,"  the  line  might  be  reversed  from 
the  post  oak,  to  ascertain  the  corner  of  that  and  the  next  preced- 
ing line,  because  that  a£fords  the  only  evidence  (the  black  oak  not 
being  found,  or  its  locality  otherwise  identified)  of  the  point  at 
which  the  one  line  terminated  and  the  other  began.    So  if  even 
upon  such  calls  as  the  present  deed  contains,  a  line  of  marked 
trees  were  found,  by  tracing  the  line  back  from  the  post  oak,  cor- 
responding with  the  survey  for  the  three  hundred  acre  patent,  that 
might  carry  the  other  line  to  the  point  of  intersection,  becanse 
it  would  prove  an  actual  survey,  and  be  the  evidence  of  per- 
manent natural  objects  to  show  where  the  black  oak  once  actu- 
ally stood;  which,  wherever  it  stood,  would  be  the  terminus 
and  control  the  distance  mentioned  in  the  deed.     But  there  is 
no  such  evidence  in  this  case;  and  in  the  absence  of  it  there  ia 
nothing  more  to  show  that  the  mistake  was  made  in  the  descrip- 
tion of  the  second  line  than  that  it  exists  in  that  of  the  third 
line.     A  mistake  was  certainly  made  in  the  one  or  the  other;  in 
which,  is  the  question.     The  one  line  has  a  certain  beginning 
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and  the  other  has  a  certain  ending,  and  they  meet  at  the  same 
pointy  and  that  point  of  meeting  is  uncertain.  It  can  not  be 
rendered  more  certain  by  running  to  it,  from  either  of  the  given 
points;  and  therefore  we  are  not  at  liberty  to  resort  to  the 
description  of  the  latter  line,  to  control  that  of  the  prior  line, 
but  must  lay  down  the  prior  one  from  its  own  description.  Be- 
cause it  is  prior,  it  controls  the  next  line;  since  that  begins 
where  the  other  ended. 

An  effort  was  made  to  show  from  the  deeds,  of  which  copies 
form  part  of  the  case,  that  the  land  sold  and  conveyed  by  the 
sheriff  to  the  lessor  of  the  plaintiff,  is  not  the  same  that  he 
levied  on.  If  that  were  true,  the  sale  would  be  void  as  far  as 
depended  on  the  writs  of  venditioni  exponas;  and  it  would  be 
proper  to  consider  the  answer  to  the  objection  founded  on  the 
writs  of  fi.  fa.  But  we  have  not  examined  it,  because  the  case 
stated  in  the  exception  affirms,  that  the  sheriff's  deed  answers  to 
the  calls  of  the  levies,  and  includes  the  field  in  the  defendants 
possession.  Now,  although  the  deed  and  levies  are  stated  in 
the  record  to  form  part  of  the  case,  and  therefore  if  they 
showed  that  the  statement  of  the  fact  in  the  exception  was 
founded  on  mistake,  this  court  might  decide  according  to  the 
tmth,  as  collected  from  the  whole  case;  yet  it  must  be  presumed 
that  the  case  stated  is  correct  in  point  of  fact,  and'it  is  impossi- 
ble, without  the  aid  of  further  evidence  and  surveys,  for  the 
court  here  to  ascertain  whether  it  be  or  be  not  correct. 

No  observation  upon  the  point  of  fraud  in  the  bidding  can  be 
necessary,  in  addition  to  that  of  his  honor.  If  there  was  a 
fraud,  it  was  on  Collins,  and  does  not  concern  the  defendant^ 
from  whom  no  evidence  of  it  ought  to  have  been  heard. 

By  Ck>UBT.     Judgment  affirmed. 


Tho  principal  case  is  relied  upon  as  an  authority  for  the  following  positions 
in  the  cases  cited  below.  The  case  stated  by  the  judge  below  will  always  bs 
presomed  correct,  unless,  after  examination  of  the  whole  record ,  a  mistake 
clearly  appear:  Brown  v.  Kyle^  2  Jones,  442.  In  locating  a  line,  a  call  for 
*'a  Spanish  oak  in  or  near  Richman's  line,"  will  not  control  the  given  course 
and  distance  of  the  line,  the  Spanish  oak  not  being  found,  the  word  **near'* 
being  too  indefinite:  Canaler  v.  File,  5  Jones,  427.  A  posterior  line  will  not 
be  reversed,  in  order,  by  its  intersection  with  a  prior  line,  to  show  the  cor- 
ner, unless  the  description  given  of  it  be  the  more  certain:  Safret  v.  Hart' 
majs,  7  Id.  20a. 

The  cases  reported  in  this  series  upon  questions  of  boundary,  are  collected 
in  the  note  to  Wendell  v.  Jackson,  22  Am.  Dec.  635. 

AoQumcxNGB  IH  FiuuD  by  the  party  injured,  effect  of:  CkrisUan  v.  SeoU^ 
18LL68. 
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Mabeland,  Adm'r  of  Tucker,  v.  Crump. 

[1  DxTEunx  k  Battls,  0i.] 

A  Remote  Assignee  mat  Sue  upon  a  Covenant  Running  with  tub  Lakd^ 
whether  or  not  he  has  taken  from  his  immediate  grantor  with  wammty. 

Kg  Intermediate  Grantor,  though  with  Wabkantt,  can  sue  upon  such 
covenant,  unless  he  has  previously  made  good  to  his  grantee  his  damages 
suffered  by  the  breach  of  the  covenant. 

MxASUBB  01  Damages  upon  Covenant  Running  with  the  Land. — ^Where 
a  grantee  with  warranty  has  recovered  against  his  grantor,  after  eviotum 
suffered,  the  latter  may  recover,  upon  a  prior  covenant  of  quiet  enjoy- 
ment, the  amount  he  has  been  obliged  to  pay  his  grantee. 

Bbcoveby  Allowed  upon  a  Covenant  of  Wabbantt,  upon  eviction,  is 
the  amount  of  purchase  money  paid,  together  with  interest. 

AonoN  upon  covenant  of  quiet  enjoyment.  The  covenant 
was  contained  in  a  deed  from  defendant  to  plaintifTs  intestate. 
An  eviction  from  the  land  was  suffered  by  Marcum,  a  purchaser 
of  the  land  at  a  sale  under  fi.  fa.^  issued  against  the  intestate. 
Plaintiff  suffered  a  nonsuit,  and  appealed. 

Pearson,  for  the  plaintiff. 

Naahf  contra, 

BuFFiN,  0.  J.  The  opinion  delivered  in  the  superior  court  is 
that  entertained  by  this  court,  and  very  much  upon  the  reasons 
expressed  by  bis  honor.  For  it  would  seem  to  be  a  first  princi* 
pie,  that  in  an  action  sounding  in  damages,  none  can  be  recov- 
ered if  none  have  been  sustained  by  the  plaintiff. 

Marcum,  the  purchaser  at  sheriff's  sale,  has  been  regarded  by 
the  plaintiff's  counsel  as  a  purchaser  with  warranty;  because, 
under  the  statute,  he  can  have  recourse  to  Tucker,  the  defend- 
ant in  the  execution.  The  court  supposes  it  clear,  that  he  is  an 
assignee,  who,  by  reason  of  the  privity  of  estate,  is  entitled  to 
the  benefit  of,  and  bound  by  all  covenants  running  with  the 
land :  Spencer's  case,  sixth  resolution,  5  Bepos.  17.  But  whether 
such  recourse  against  Tucker  would  amount  to  such  a  warranty, 
or  ought  to  be  construed  to  have  the  same  effect,  the  court  does 
not  deem  it  necessary  to  determine.  Because  we  think,  an  ex- 
press warranty  from  Tucker  to  Marcum  would  not,  upon  the 
eviction  of  the  latter,  give  an  action  to  Tucker  against  Crump 
on  his  covenant  of  warranty,  nor  be  a  bar  to  that  of  Marcum 
against  Crump  on  the  same  covenant. 

In  support  of  the  proposition  to  the  contrary,  the  counsel  for 
the  plaintiff  has  been  able  to  adduce  no  case,  iu  which  that  was 
the  point  adjudged.    In  Kane  v.  Sanger,  14  Johns.  89,  Chief 
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Jastice  Spencer  states  the  general  rule  to  be,  that  where  coye- 
nants  ron  with  the  land,  if  it  be  conveyed  before  a  breach  of 
the  covenant,  the  assignee  only  can  sue  upon  the  subsequent 
breach;  but  if  the  assignor  be  himself  bound  in  his  deed  to  in- 
demnify the  assignee  against  such  breach,  there  the  assignor 
only  can  bring  the  action. 

This  is  certainly  a  very  explicit  declaration  of  the  opinion  of 
a  most  respectable  judge.  But  it  is  not  entitled  to  the  author- 
ity of  an  adjudication;  because  it  was  not  necessary  to  the  de- 
cision of  the  case,  and  is  only  a  dictum.  There  the  plaintiff, 
who  was  the  assignor,  had  immediately  taken  back  the  legal 
estate,  by  way  of  mortgage  in  fee;  and  therefore  his  assignee 
could  not,  under  any  circumstances,  have  had  an  action ;  for  at  the 
time  of  the  breach,  he  was  not  the  assignee,  but  the  plaintiff 
was  reinvested  with  the  estate  by  force  of  the  mortgage.  TTpon 
this  ground  the  plaintiff  had  judgment.  As  it  was  held,  that 
in  the  case  proved,  the  effect  of  the  plaintiff's  warranty  could 
not  be  a  bar  to  the  action,  it  became  immaterial  to  determine 
what  the  effect  would  have  been,  if  the  estate  had  remained  in 
the  assignee,  until  his  eviction.  No  English  case  is  referred  to 
by  the  chief  justice,  and  but  one  in  this  country,  that  of  Bich- 
ford  v.  Page^  2  Mass.  460.  This  last  case  does  not  seem  to  us  to 
admit  of  such  an  interpretation.  Chief  Justice  Parsons  says, 
that  '*  the  assignee  alone  can  sue,  unless  the  nature  of  the  as- 
signment be  such  that  the  assignor  is  holden  to  indemnify  the 
assignee  against  a  breach  of  the  covenants  by  the  original  ven- 
dor; which  is  founded  on  the  principle,  that  no  man  can  main- 
tain an  action  to  recover  damages,  who  has  suffered  none.'* 
This  is  a  very  clear  opinion,  that  an  assignee  without  a  cove- 
nant from  his  immediate  vendor,  may  sue  on  a  remote  covenant; 
and  that  he  alone  can  sue  in  such  a  case;  and  that  for  the 
very  best  of  reasons — ^because  nobody  else  is  injured.  But  it 
affords  no  inference,  that  an  assignee  with  warranty  may  not 
also  sue  on  a  remote  covenant,  but  only,  that  in  such  case,  he 
is  not  the  only  person  who  can  have  remedy  for  a  breach.  In 
the  context,  it  must  mean,  that  the  assignee  who  is  evicted  may 
sue  the  remote  covenantor  for  the  damages  sustained  by  him; 
but  that  this  case  is  not  like  the  former,  in  which  he  alone  could 
have  the  action;  because  in  this  case,  another  besides  the 
assignee  may  sustain  damages,  namely,  his  assignor  upon  his 
engagement  to  indemnify.  As  without  such  engagement  the 
assignor  could  not  sue,  because  he  could  not  be  injured;  so 
where  he  paid  the  damages  to  the  assignee  upon  such  an  engage- 
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ment,  the  assignor  could  sue,  because  he  then  had  suffered. 
But  because  the  assignor  can  bring  an  action  after  Buffering,  it 
does  not  follow  that  he  can  bring  his  action  ujDon  the  eviction 
of  his  assignee,  and  before  satisfying  the  assignee,  and  to  the 
exclusion  of  the  assignee  himself.  This  construction  of  the 
language  of  Chief  Justice  Parsons  is  that  adopted  by  the  court 
in  Wilhy  v.  Mumfordy  5  Cow.  137,  in  which  the  doctrine  laid 
down  in  Kane  v.  Sanger  is  pointedly  denied  under  such  circum- 
stances as  to  destroy  its  authority,  even  in  the  courts  of  New 
Tork.  For,  had  the  point  been  necessary  to  a  decision  in  Kane 
V.  Sanger y  it  is  adjudged  directly  to  the  contrary  in  WiJOiy  v. 
Mumfordy  in  which  it  was  held  that  the  assignee  who  is  evicted, 
may  sue  any  one  or  more  of  the  covenantors,  whether  immediate 
or  remote;  and  that  an  assignor  who  has  himself  covenanted, 
can  not  sue  a  prior  covenantor  until  he  has  himself  satisfied  the 
evicted  assignee;  but  that  upon  doing  that,  he  can. 

This  court  is  at  loss  for  a  reason  upon  which  the  first  rule 
laid  down  in  the  supreme  court  of  New  York  can  be  sustained , 
or  the  second  can  be  impeached.  If  there  be  a  reason,  it  must 
be  peculiar  to  covenants  and  conveyances  of  land.  None  such 
is  perceived;  and  to  us  the  position  contended  for  seems  to  be 
inconvenient,  unjust,  and  contrary  to  analogy.  It  multiplies 
suits,  by  requiring  each  assignee  to  sue  his  own  vendor  only. 
It  may  defeat  the  evicted  person  of  his  damages,  by  enabling 
his  insolvent  assignor  to  recover  the  money  from  the  only 
person,  among  those  liable,  who  is  able  to  pay  it;  and  he  may 
refuse  to  pay  it  over.  Covenants  which  run  with  land  were 
always  exceptions  to  the  maxim  of  the  common  law,  that  chosea 
in  action  could  not  be  assigned.  They  can  not  be  separated 
from  the  land,  and  transferred;  but  with  the  land  they  could, 
as  being  annexed  to  the  estate  in  possession,  and  bound  the 
parties  in  respect  to  the  privity  of  estate.  In  other  instances 
of  assignments  tolerated  by  law,  the  assignee  having  for  the 
time  being  the  right,  is  alone  entitled  to  an  actiou  on  the  con- 
tract, and  may  have  his  action  against  any  of  the  parties  bound, 
either  mediately  or  immediately.  Negotiable  mercantile  in- 
struments afford  a  similar  example.  The  holder  may  sue,  not 
only  his  own  indorser,  but  also  any  one  whose  name  is  on  the 
paper.  But  an  indorser  can  not  have  an  action  against  any 
party  prior  to  himself,  until  he  shall  have  taken  up  the  paper 
from  the  last  holder,  and  thus  become  the  holder  to  his  own 
use.     The  good  sense  of  this  principle  seems  to  make  it  neces- 
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sarilj  applicable  to  all  cases  of  successive  engagemeDts  of  iu- 
demDity. 

It  is  admitted  that,  if  the  grantee  with  warranty  convey  with- 
out warranty,  the  last  grantee  may  sue  directly  on  the  covenant 
of  the  first  grantor.  It  is  not  seen,  why  the  interposing  a  second 
warranty  should,  nor  how  it  can,  restrict  the  assignee  to  a  rem- 
edy on  the  last  covenant.  In  each  case,  the  first  covenant  came 
io  him,  as  being  annexed  to  the  estate;  and  thus  belonging  to 
him,  he,  and  not  another,  ought  to  have  the  action  on  it,  until 
he  gets  satisfaction.  When  that  is  made,  the  person  who 
makes  it  is  then  the  iujured  person,  and  may  have  his  action  to 
make  himself  whole.  It  is  for  the  benefit  of  all  parties,  that 
each  claimant  should  have  a  direct  recourse  on  the  person  ulti- 
mately responsible,  if  he  be  able  to  respond. 

An  argument  was  drawn  for  the  plaintiff  from  the  doctrine  of 
BuekkunU'8  case^  1  Co.  1,  that  a  vendor  who  warrants  is  enti-> 
tied  to  keep  the  title  papers,  which  contain  covenants  to  which 
he  may  resoi-t  for  his  indemnity.  The  inference  sought  is,  that 
if  he  has  a  right  to  the  deed,  it  must  be  because  he  alone  can 
bring  an  action  on  the  covenants  in  them,  or  that  such  possession 
gives  him  the  exclusive  right  of  action.  In  our  opinion,  that 
consequence  can  not  be  deduced.  It  affords  no  better  ground 
for  his  action  for  a  breach  subsequent  to  his  assignment,  than 
for  such  action  before  any  breach,  in  anticipation  of  one.  The 
possession  of  the  title  deeds  may  indeed  put  the  assignee  to  a 
difficulty  in  framing  his  declaration,  making  profert,  and  giving 
evidence  of  a  deed  not  in  his  own  possession,  which  he  must 
encounter,  and  get  over  as  well  as  he  can.  Indeed,  it 
may  be,  that  he  may  be  excused  from  a  profert,  if  the  record 
shows  that  he  is  not  entitled  to  the  deeds.  But  these  obstacles 
merely  arise  out  of  the  rules  of  pleading  and  evidence,  as  be- 
tween the  assignee  and  covenantor  sued;  and  have  no  reference 
to  the  rights  of  an  intermediate  owner  who  has  parted  from  his 
title.  The  first  feoffor  can  make  direct  satisfaction  to  the  per- 
son evicted,  or  take  a  release  from  him. 

That  an  assignee  may  sue  the  remote  covenantor,  the  case  of 
Middlemore  v.  OoodcUe,  Oro.  Car.  503,  is  a  direct  authority.  It 
is  true  that  the  plaintiff  there  did  not  state  in  his  declaration 
that  his  conveyance  was  with  warranty;  so  that  the  effect  of 
Bach  a  covenant  is  not  precisely  shown  by  that  case.  But  it  is 
equally  true,  that  it  does  not  appear  that  the  deed  to  the 
plaintiff  did  not  contain  such  a  covenant.  Now,  every  declara* 
tion  must  give  a  complete  cause  of  action,  and  if  the  law  be. 
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that  an  assignee  with  warranty  can  not  sue  on  any  prior  cot* 
enant,  the  declaration  ought  to  aver  that  the  plaintiff  is  an 
assignee  without  one.  Nothing  of  that  kind  is  found  in  that 
case,  nor  in  the  precedents.  They  are  silent  as  to  the  cov- 
enants contained  in  all  the  deeds  under  which  the  plaintiff 
claims,  except  the  particular  covenants  on  which  the  suit  is 
brought,  and  only  set  forth  the  operative  parts  of  the  deed, 
as  conveying  the  estate  to  the  plaintiff.  Nor  has  any  case  or 
precedent  been  found  of  a  plea,  that  the  conveyance  from  the 
plaintiff's  vendor,  or  from  some  assignor  between  himself  and 
the  defendant,  did  contain  covenants,  although  the  case  of  such 
covenants,  posterior  to  that  of  the  defendant  in  the  action, 
must  frequently  have  occurred. 

But  a  still  broader  ground  was  asserted  in  the  argument; 
which  is,  that  even  if  the  assignee  Marcum  could  sue,  yet  the 
plaintiff,  as  administrator  of  Tucker,  the  defendant's  bargainee, 
could  also  have  his  action:  the  two  actions  resting  on  different 
grounds;  the  former  on  privity  of  estate,  and  the  latter  on 
privity  of  contract. 

For  this  no  direct  authority  has  been  cited,  and  we  suppose 
there  can  be  none.  For  it  is  a  proposition  of  simple  justice  to 
the  covenantor,  that  both  actions  can  not  be  maintained.  It 
has,  however,  been  likened  to  the  case  of  the  action  of  cov- 
enant by  a  lessor  against  an  assignee  of  the  lessee,  and  also 
against  the  lessee  himself;  both  of  which  will  certainly  lie. 
That,  however,  is  but  the  ordinary  case  of  a  creditor  having  a 
right  to  look  to  two  persons  severally  for  the  same  debt,  from 
one  only  of  whom  is  he  allowed  to  collect  it.  This  would  be 
the  anomalous  one,  of  two  persons  having  each  the  distinct 
right  to  recover  and  collect  from  a  debtor,  the  same  money,  al- 
though he  ought  to  pay  it  but  once.  The  present  case  is  really 
correlative,  not  to  that  of  a  lessor  claiming  from  the  lessee  and 
his  assignee  the  rent  due  him,  but  to  that  of  a  lessor  who  has 
assigned  his  reversion,  and  sues  the  lessee  on  the  covenants  in 
the  lease  for  rent  arising  after  the  assignment. 

That  such  an  action  can  not  be  sustained  upon  the  privity  of 
contract,  has  been  settled  ever  since  Lord  Coke's  time:  Walber^s 
case,  3  Rep.  22.  It  is  there  laid  down,  **  that  if  the  lessor 
grants  over  his  reversion,  now  the  contract  runneth  with  the  es- 
tate, and  therefore  the  grantor  shall  not  have  any  action  of  debt 
for  rent  due  after  his  assignment,  but  the  grantee  shall  have  it; 
for  the  privity  of  contract  follows  the  estate,  and  is  not  annexed 
to  the  person  but  in  respect  of  the  estate."    The  explanation  of 
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the  difference  he  proceeds  afterwards  to  give,  and  it  is  most 
reasonable.  ''  The  lessee  himself/'  he  says, ''  shall  not  prevent 
by  his  own  act  such  remedy  which  the  lessor  hath  against  him; 
bat  when  the  lessor  grants  over  the  reversion,  there,  against  his 
own  grant  he  can  not  have  remedy,  because  he  has  granted  to 
another  the  reversion,  to  which  the  rent  is  iDcident."  It  is  thas 
seen,  that  to  an  action  by  the  lessor  against  the  lessee  or  his  as- 
signee, it  is  a  full  answer,  that  the  plaintiff  had  assigned  before 
the  rent  accrued.  The  same  principle  embraces  the  present 
case.  Tucker,  the  defendant's  grantee,  can  not  have  the  action, 
because  he  conveyed  to  Marcum,  before  the  breach,  the  estate 
to  which  the  covenant  was  incident,  and  the  original  privity  of 
oontract  will  not  support  the  action,  but  in  respect  of  the  privity 
of  estate  continuing,  or  of  the  loss  of  the  estate  and  damages 
thence  arising  to  the  plaintiff. 

Indeed,  if  privity  of  contract  alone  was  sufficient  without 
reference  to  the  estate,  the  present  plaintiff  might  recover  as 
well  if  his  intestate  had  conveyed  without  as  with  warranty;  for 
the  covenants  inserted  in  the  deed  do  not  make  it  more  or  less 
an  assignment  of  the  land.  Yet  the  very  cases  cited  admit  the 
assignee's  sole  right  to  sue,  if  there  had  not  been  a  warranty  by 
his  vendor;  for  if  he  had  not  the  right,  there  would  be  no  re- 
dress. 

But  there  are  other  cases  from  which  it  is  clear  that  mere 
privity  of  contract  will  not  suffice  to  sustain  an  action;  but  the 
plaintiff  must  show  a  damage  arising  to  himself  in  particular 
from  the  breach  alleged.  Those  of  Kingdon  v.  NoiUe,  1  Man. 
&  Sel.  355y  and  4  Id.  53,  are  clear  examples.  The  defendant 
conveyed  to  the  testator  with  a  covenant  of  seisin;  and  the  first 
action  was  brought  by  the  plaintiff  as  executrix,  upon  the  idea 
that  such  a  covenant  was  broken  as  soon  as  entered  into,  and 
therefore  that,  as  in  other  cases  of  a  breach  in  the  testator's 
time,  she  ought  to  sue  in  that  character.  But  it  was  held  other- 
wise on  demurrer,  because,  although  the  warranty  was  broken 
in  the  testator's  time,  yet  the  declaration  did  not  show  a  special 
damage  to  him  in  his  life-time,  and  the  heir  or  devisee  took  the 
estate  such  as  it  was,  and  was  entitled  to  the  benefit  of  the 
covenant;  and  therefore  the  executrix  could  not  sue  and  claim 
the  damages  as  personalty,  since  the  testator  had  not  so  treated 
the  breach  of  covenant.  Lord  EUenborough  said  there  would 
be  a  difficulty  in  admitting  the  executrix  to  recover  at  all,  that 
is,  upon  the  declaration  as  framed,  without  allowing  her  to  re- 
cover the  full  amount  of  damages  for  the  defect  of  title;  and 
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in  that  case,  the  heir  would  be  barred  by  her  recovery;  for  the 
heir  could  not  maintain  another  action  for  the  same  breach  and 
the  same  damages.  All  the  judges,  indeed,  put  it  pointedly, 
that  the  recovery  by  the  executrix  would  be  a  bar  to  the  heir, 
and  leave  no  subject  of  a  suit  for  the  devisee,  although  the 
estate,  such  as  it  was,  came  to  him,  and  the  damage  was  act- 
ually to  him.  Accordingly,  when  the  same  plaintiff,  in  the 
last  case,  sued  as  devisee,  there  was  judgment  for  her.  These 
oases  are  contrary  to  several  in  this  country  in  one  respect; 
which  is,  that  upon  a  covenant  of  seisin,  the  assignee  of  the  land 
ean  not  have  an  action,  since  the  breach  is  necessarily  before 
the  assignment :  Oreenby  v.  WUcopks,  2  Johns.  4  [3  Am.  Dec. 
879],  and  Bick/ord  v.  Paige,  2  Mass.  460.  That  difference  does 
not  affect  the  question  before  us;  and  the  case  of  Kingdon  v. 
Nofile  is  a  clear  authority  for  this  principle,  that  whenever  a 
person  is  in  the  land  in  privity  of  estate  with  the  covenantor, 
eviction  or  defect  of  title  is  not  necessarily  to  the  damage  of  one 
who  has  merely  a  privity  of  contract;  but  that  such  latter  per* 
son  must  particularly  show  his  damage,  before  he  can  sue  on 
the  contract.  It  further  establishes,  that  the  action  of  the  per- 
son who  has  only  a  privity  of  contract  will  not  lie,  because  a  re- 
covery in  it  would  be  a  bar  to  the  person  who  had  the  privity  of 
estate,  to  whom  the  injury  is  immediate,  and  who  therefore  has 
the  first  right  to  satisfaction. 

Upon  the  whole,  therefore,  the  court  is  of  opinion,  both  upon 
authority  and  reason,  that  a  purchaser  with  warranty  from  his 
vendor  may  sue  upon  a  covenant  of  warranty  to  his  vendor; 
and  as  a  consequence,  that  the  latter  can  not  sue,  until  he  shall 
have  sustained  damage  by  making  satisfaction  upon  his  own 
covenant.         « 

This  is  the  more  proper  here,  since  the  rule  established  in 
this  state  for  measuring  the  damages;  because  the  plaintiff's  in- 
testate ought  not  to  recover  his  purchase  money,  but  only  what 
Marcum  recovered  from  him;  that  is  to  say,  the  purchase 
money  and  interest  paid  by  Marcum:  WUliams  v.  Beeman,  2 
Dev.  483. 

The  observations  on  the  first  point  supersede  the  necessity 
of  examining  the  question,  whether  an  estate  passed  by  the  de- 
fendant's deed  or  not.  The  declaration  is  not  framed  on  a  cov- 
enant to  convey,  as  if  this  were  such  an  agreement,  and  not  a 
conveyance;  but  on  this  aa  a  covenant  of  warranty  of  an  estate 
conveyed.  The  gravamen  is  the  eviction  of  Marcum,  the  as- 
signee, and  the  damages  arising  therefrom;  and  not  a  refusal  to 
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make  an  assarance.  Now  the  eviction  of  the  intestate's  assignee 
can  never,  per  se^  be  an  injury  to  the  plaintiff;  but  to  the  as* 
signee  alone,  until  he  shall  have  called  on  the  plaintiff  to  make 
him  whole.  When  that  shall  be  done,  the  plaintiff  can  state  a 
case  in  his  declaration  on  which  a  special  damage  to  his  intes- 
tate, or  to  himself  as  administrator,  can  be  seen  and  assessed 
to  him. 

Bj  CouBT.    Judgment  afSrmed. 


The  principal  case  is  relied  on  as  authority  for  the  positions  stated  in  the 
following  cases.  There  can  be  no  recovery  upon  a  covenant  running  with  the 
land  by  the  personal  representative  of  the  original  covenantee,  unless  he  show 
in  addition  damage  suffered  by  him  in  consequence  thereof:  Thrower  v.  Mcln- 
tire,  4  Dev.  &  K  379.  The  original  vendee  may  recover,  on  breach  of  such  cov- 
eiiant»  only  in  case  he  has  made  good  the  damages  to  his  vendee:  Lee  v.  Oause^ 
2  Ired.  446.  A  covenant  of  warranty  runs  with  the  land,  and  upon  evictiozi, 
mch  covenant  in  the  deed  of  any  prior  vendor  may  be  taken  advantage  of  by 
the  then  vendee:  MiU»  v.  AhrarM,  G  Ired.  Ekj.  456;  Lewis  v.  Cook,  13  Ired. 
193.  The  measure  of  damages  for  the  breach  of  the  covenant  of  quiet  enjoy- 
ment is  the  amount  of  the  purchase  money:   West  v.  Weet^  76  N.  0.  48. 

Covenants  ov  Warkantt. — A  remote  assignee  may  sue  upon  a  covenant 
ninning  with  the  land:  Bimey  v.  Hann^  13  Am.  Dec.  167;  DonneU  v.  Thomp' 
son,  25  Id.  616.  An  intervening  grantee  may  maintain  the  action  only  after 
he  haa  satisfied  his  covenant  of  warranty:  Bimey  v.  Ilann,  13  Id.  167.  As  to 
what  shall  oonstitnte  a  breach  of  a  covenant  of  warranty,  and  what  damages 
may  be  recovered  lor  the  breach,  see  King  v.  Kerr's  adm*r»f  22  Id.  777  and 
■ofesb  wherein  the  previous  cases  in  this  series  are  collected. 
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Wabd  V.  Stow. 

[2  DBTXBKUX'a  Eq«  fi09.] 

DiviBB  Ain>  Lbgact  to  "Heibs  '*  OF  Different  Pbbsonb  must  be  diTidad 
among  the  penoos  answering  the  class  description  per  eapUa^  not  per 
etirpee^  where  the  word  "  heirs  **  is  ased  in  the  will  as  one  of  deaoriptioii 
and  purchase. 

Tbb  Word  "Heibs **  is  ▲  Word  of  Pctrchase  #hereyer  a  devise  of  an 
estate  to  "  heirs  **  is  not  preceded  by  any  prior  estate  of  freehold  devised 
to  their  ancestors,  which  may  be  expanded  into  an  estate  of  inheritsnoe 
by  the  estate  left  the  "heirs." 

Tbe  Interpretation  of  a  Technical  Term  is  established  by  rsferenoe  to 
the  science  or  art  to  which  it  is  peculiar. 

Bill  to  set  aside  a  voluntary  diyision  of  personal  property. 
The  contest  arose  under  the  following  clanse  of  the  will  of 
Nathan  Ford,  deceased:  ''  It  is  my  will,  and  I  do  allow,  that  all 
the  remaining  part  of  my  estate,  both  real  and  personal,  be 
equally  divided  amongst  the  heirs  of  my  brother  John  Ford,  the 
heirs  of  my  sister  Nancy  Stow,  the  heirs  of  my  sister  Sally 
Ward,  and  my  nephew  Levi  Ward."  John  Ford  had  living, 
at  the  death  of  the  testator,  four,  and  Nancy  Stow  nine  chil- 
dren. At  the  date  of  the  will,  Sally  Ward  was  already  dead,  hav- 
ing left  two  surviving  children,  of  whom  Levi  Ward  was  one. 
After  the  death  of  Nathan  Ford,  a  petition  for  partition  waa 
filed,  a  decree  was  thereon  rendered,  and  from  that  decree  an 
appeal  was  taken.  In  the  supreme  court,  the  decree  below  was 
reversed,  3  Hawks,  604,  and  a  writ  of  partition  was  issued  from 
the  court,  directing  partition  to  be  made  per  capita.    Upon  the 
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return  of  the  writ,  it  was  set  aside,  and  another  issued,  direct- 
ing a  division  per  stirpes^  and  awarding  Levi  Ward,  in  addition 
to  his  share  as  representative  of  his  mother,  one  fourth  of  the  en- 
tire lands:  1  Dey.  67.  After  the  first  decree,  the  legatees,  under 
the  impression  that  it  concluaiyely  settled  the  construction  of 
the  will,  divided  amongst  themselves  the  personal  property  be- 
queathed them,  in  accordance  with  its  principles.  But  after 
the  second  decree,  this  bill  was  filed  to  set  aside  this  division, 
as  having  been  made  under  mistake. 

WvnsUm^  for  the  plaintiff. 

Badger  and  Devereux^  centra, 

Gastoit,  J.  The  inquiries  which  this  case  presents  are  ex- 
ceedingly unpleasant,  but  so  far  as  the  purposes  of  justice  re- 
quire, they  must  be  prosecuted  to  their  legitimate  result.  The 
first  of  these  inquiries  is,  whether  the  division  complained  of 
and  sought  to  be  reformed,  be  erroneous  or  correct  ?  On  the 
part  of  the  complainant  it  is  insisted,  that  the  last  adjudication 
of  the  court  must  be  regarded  as  conclusively  settling  the  con* 
■traction  of  the  will  with  respect  to  the  real  estate,  and  by 
necessary  inference,  fixing  its  construction  also  as  to  the  per- 
sonal property.  It  is  also  insisted,  that  if  the  interpretation  of 
the  will  can  be  considered  as  open  to  discussion,  the  reasons 
on  which  that  adjudication  is  founded,  completely  sustain  it. 
Upon  this  point  the  argument  is  briefly  this:  that  where  per- 
sons come  to  an  estate  as  heirs,  whether  by  descent  or  by 
purchase,  under  that  description,  they  take  per  stirpes ^  and  not 
per  capita f  in  a  representative  character,  and  not  as  individuals, 
and  to  others  must  be  always  considered  as  an  unit,  however 
they  may  subdivide  and  parcel  out  the  property  among  them- 
selves. That  if  A.  dies  intestate,  seised  of  lands  of  inheritance, 
leaving  a  daughter,  and  two  daughters  of  a  deceased  daughter, 
his  lands 'descend  one  half  to  his  daughter  and  the  other  half 
to  his  grand-daughters,  and  that  if  a  devise  should  be  made  to 
them,  simply  as  the  heirs  of  A. ,  they  must  take  the  estate  in 
the  same  proportions;  that  in  the  first  case  the  canons  of 
descent  ascertain  the  heirs,  and  direct  the  disposition  of  the 
land,  and  that  in  the  latter  case  the  will  gives  to  those  whom 
the  canons  ascertain  to  be  the  heirs,  and  in  such  proportions  as 
the  canons  direct.  It  is  thus  concluded,  from  the  force  of  the 
word  heirs,  that  the  persons  indicated  in  the  will  as  the  heirs 
of  John,  Nancy,  and  Sally,  are  to  be  regarded  as  the  represent- 
atives of,  and  substitutes  for,   John,   Nancy,  and  Sally,  re- 
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spectivelj,  and  taking  the  same  shares  as  if  the  land  had  been 
given  to  these  persons,  and  then  transmitted  to  them  as  the 
successors  of  these  ancestors;  and  that  a  similar  result  must 
cake  place  with  respect  to  the  personal  property;  first,  because 
it  was  obviously  the  intent  of  the  testator  to  give  both  species 
of  property  to  the  same  persons  in  the  same  way;  and  secondly, 
because  the  word  heirs,  as  applied  to  personal  property,  means 
heirs  quoad  that  property,  that  is  to  say,  those  whom  the  statute 
of  distributions  directs  to  succeed  to  the  personal  estate  of  an 
intestate. 

None  can  be  more  deeply  convinced  than  we  are,  of  the  ne- 
cessity of  a  steady  adherence  to  the  decisions  of  our  predeces- 
sors. Carelessness  in  this  respect  can  scarcely  fail  to  involve 
us  in  error,  and  throw  the  law  into  confusion.  So  far  as  the 
decisions  of  these  eminent  judges  concur  with  each  other,  they 
form  n  law  for  this  court,  which  nothing  short  of  what  we  may 
reasonably  hope  can  not  happen,  a  manifest  breach  of  the  law 
of  the  land,  can  warrant  us  to  disregard.  Where  they  are  found 
to  conflict,  which  from  the  imperfection  of  all  human  institu- 
tions must  sometimes  be  the  case,  the  latest  will  of  course  be 
presumed  right,  yet  not  so  conclusively  right  as  to  forbid  ex- 
amination. In  the  present  singular  case,  however,  it  is  some- 
what difficult  to  say,  which  of  the  two  opposing  decisions  has 
the  better  claims  to  be  regarded  as  a  precedent;  for  while  the 
one  is  the  more  recent,  the  other  has  the  advantage  of  having 
been  unanimous;  of  having  been  decided  upon  argument,  and  of 
being  a  judgment  in  a  case  regularly  and  properly  before  the 
court.  Convinced  that  we  ought  not  to  rely  authoritatively  and 
exclusively  on  the  last  adjudication,  we  have  deemed  it  an  im- 
perious duty,  deliberately  to  investigate  the  argument  by  which 
it  is  supposed  to  be  established. 

The  whole  of  the  reasoning  is  founded  on  the  effect  which  the 
word  heirs  is  supposed  to  produce  in  the  devising  and  be* 
queathing  clause.  An  heir  is  he  who  succeeds  by  descent  to 
the  inheritance  of  an  ancestor,  and  in  this,  its  appropriate  sense, 
the  word  comprehends  all  heirs,  and  the  heirs  of  heirs  adinfinUum, 
as  they  are  called  by  law  to  the  inheritance.  This  succession  is 
regulated  by  the  canons  of  descent.  According  to  one  of  these, 
the  lineal  descendants  of  any  person  deceased  represent  their 
ancestor,  or  stand  in  the  place  in  which  such  ancestor  would 
have  stood  if  living  at  the  time  of  the  descent  cast,  and  it  is  this 
taking  by  a  right  of  representation,  which  is  termed  a  succes- 
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fiioD  per  stirpes  or  by  stocks,  the  branches  taking  the  same 
share  which  their  stock  would  have  taken. 

From  this  definition  it  would  seem  to  follow,  that  in  strict- 
ness none  can  come  to  an  estate  as  heirs  otherwise  than  by 
descent.  Thus,  Lord  Thurlow  says,  in  Jones  t.  Morgan,  1 
Bro.  209,  "all  heirs  taking  as  heirs  must  take  by  descent." 
Upon  this  ground  he  holds  the  rule  inflexible  which  requires, 
that  when  a  freehold  is  given  to  one  and  a  remainder  is  so 
limited  as  to  go  in  succession  to  the  heirs  of  the  first  taker, 
these  shall  take  by  descent,  because  "  taking  in  the  character 
of  heirs^  they  must  take  with  the  quality  of  heirs" — that  is  to 
say,  must  take  by  descent  and  not  by  purchase.  But  an  inher- 
itance may  be  limited  in  remainder  to  the  heirs  of  him  to  whom 
A  precedent  freehold  is  not  given,  or  it  may  be  originally  lim- 
ited to  the  heirs  of  a  deceased  person.  Here  the  donees  do  not 
take  by  descent,  for  their  ancestor  has  no  estate  which  the  word 
"heirs"  can  expand  into  an  estate  of  inheritance.  They  do 
not  therefore  take  as  heirs,  but  take  simply  as  purchasers.  But 
it  is  insisted  for  the  plaintifif,  that  nevertheless  they  are  de- 
scribed as  **  heirs;"  that  the  law  of  descents  is  necessarily  re- 
ferred to  for  the  understanding  of  that  term  and  the  ascertain- 
ment of  the  persons  thereby  intended,  and  therefore  this  law  is 
to  regulate  also  the  shares  in  which  the  thing  given  is  to  be  en- 
joyed by  those  on  whom  it  is  bestowed.  With  the  highest 
respect  for  those  who  have  drawn  this  inference,  we  are  com- 
pelled to  say  that  we  do  not  feel  its  force.  Every  voluntary 
disposition  of  property  takes  effect  according  to  the  agreement 
of  the  contracting  parties.  Their  intentions,  properly  expressed, 
give  the  mode  and  the  form  that  constitute  the  law  of  the  con- 
veyance. The  regulations  of  the  state  for  the  transmission  of 
inheritances  left  vacant  by  death  do  not,  proprio  vigor e,  operate 
on  the  subject-matter  of  such  conveyances,  and  can  apply  to 
them  only  so  far  as  the  parties  have  adopted  them  and  directed 
them  to  be  so  applied.  When  a  technical  phrase  is  deliberately 
used,  it  is  reasonable  to  suppose  that  it  is  employed  in  the 
sense  appropriated  to  it  in  the  science  or  art  from  which  it  has 
been  taken,  and  that  science  or  art  is  very  properly  consulted 
for  its  interpretation.  "Heirs"  is  a  well-known  term  in  the 
law  of  descents,  and  when  donees  or  devisees  are  not  otherwise 
described  than  as  heirs,  the  law  is  impliedly  referred  to  for  the 
meaning  of  the  term.  But  whether  these  donees  or  devisees  are 
to  take  much  or  little,  for  a  long  or  a  short  time,  altogether  or 
by  moieties,  in  equal  or  unequal  portions,  the  law  of  descents 
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can  give  no  information;  for  it  has  made  no  provision  in  rela* 
lion  to  these  matters,  but  has  left  all  these  to  be  regulated  by 
the  law  which  the  parties  may  haye  themselyes  made  in  their 
conveyance. 

Is  it  then  a  reasonable  inference,  that  the  conveyance  refers 
to  the  law  of  descents  for  any  such  purposes?  If  there  be  in- 
deed a  settled  rule  of  construction  to  this  effect^  it  will  most 
cheerfully  be  followed,  but  after  diligent  inquiry,  I  have  been 
unable  to  find  any  traces  of  its  existence.  There  are  indeed 
some  anomalous  cases,  in  which  the  words  "  heirs  male  of  the 
body/'  and  the  like,  although  operating  to  a  certain  extent  as 
words  of  pure  description  or  purchase,  have  also  been  allowed 
to  operate  as  if  they  were  words  of  limitation  and  according  to 
the  canons  of  descent.  Thus  it  has  been  said,  that  where  a 
limitation  is  made  to  the  heirs  male  of  the  body  of  B.,  where  no 
estate  is  in,  or  is  given  to  B.  himself,  though  the  limitation  or- 
iginally attaches  in  his  heir  male  under  that  special  description, 
yet  on  failure  of  his  issue  male,  it  will  go  in  succession  to  the 
other  heirs  male  of  the  body  of  B.,  as  if  the  estate  had  de- 
scended from  B.  himself.  Here  the  word  heirs  has  a  double 
meaning  and  a  mixed  effect.  The  individuals  who  first  take 
under  this  term,  take  as  purchasers,  designated  by  the  relation 
which  they  bear  to  a  deceased  ancestor;  but  they  take  an  es- 
tate which,  by  the  form  of  the  donation,  is  to  pursue  the  same 
course  of  succession  to  the  same  extent  of  duration,  and  through 
the  same  persons  as  if  it  had  attached  to  and  descended  from 
such  ancestor.  Such  a  limitation  is  of  an  intermediate  de- 
scription between  a  descent  and  a  purchase,  in  point  of  acquisi- 
tion having  the  quality  of  the  latter,  as  not  being  derived  from 
or  through  the  ancestor,  but  in  regard  to  its  devolution  refera- 
ble to  the  former.  This  and  such  like  cases  are  considered  as 
quasi  entails,  in  regard  to  which  the  law  is  settled,  but  the  prin- 
ciples on  which  it  is  settled  are  not  easily  discoverable:  See 
Butler's  ed.  of  Fearne,  80-84.  How  far  the  position  may 
be  true,  that  persons  called  to  such  an  estate  as  heirs,  take  in  a 
representative  character,  with  the  shares  or  the  portions  which 
the  canons  of  descent  point  out,  may  be  a  very  curious  sub- 
ject of  inquiry,  but  it  can  throw  little  light  upon  the  investiga- 
tion in  which  we  are  now  engaged.  The  term  "heirs"  has 
here  but  a  single  meaning,  and  can  produce,  as  we  think,  but  a 
single  effect.  It  is  not  pretended  nor  assumed  to  be  a  word  of 
limitation.  It  directs  nothing  as  to  the  devolution  or  succes- 
sion of  the  estate  after  it  is  vested  in  the  original  devisees  ox 


June,  1834.]  Ward  v.  Stow.  243 

first  takers,  and  its  sole  purpose  seems  to  be  to  point  them  out. 
An  estate  not  of  inheritance^  an  estate  for  life,  or  a  term  of 
years,  or  a  chattel,  may  be  limited  to  persons  not  otherwise  de- 
scribed than  as  the  heirs,  or  the  heirs  of  the  body  of  a  deceased 
person:  and  so  an  estate  of  inheritance  may  be  limited  to  per- 
sons thus  designated,  without  any  attempt  to  direct  its  trans- 
mission, as  in  a  course  of  descent  from  that  ancestor. 

In  the  first  class  of  cases,  the  word  heira  is  necessarily,  and 
in  the  last  case  is  obyiously,  one  simply  of  description,  whereby 
the  donor  or  testator  declares  under  a  general  term,  instead  of 
mentioning  by  their  names,  the  persons  whom  he  contemplates 
as  donees  or  devisees  of  his  property.    It  is  a  collective  term 
BO  far  only  as  is  every  term  which  may  comprehend  within  it 
more  individuals  than  one,  but  it  is  not  collective  as  calling  in 
{he  whole  succession  of  heirs  to  the  deceased  person.    When- 
ever a  descriptive  phrase  is  used  in  any  conveyance,  instead  of 
an  actual  nomination,  the  import  of  the  phrase  must  be  attended 
to,  in  order  to  find  out  the  persons  meant  by  it.    If  it  be  seen 
that  by  the  term  **  heirs  "  those  are  intended  who,  at  the  time 
referred  to,  were,  or  might  be,  the  **  heirs  "  at  law  of  a  deceased 
ancestor,  of  course  the  law  must  be  consulted  to  enable  the  in- 
quirer to  determine  who  answer  to  this  description,  and  who, 
therefore,  are  these  first  takers:   Foreter  v.  Sierra,  4  Yes.  768. 
But  this  determinedi  the  sole  purpose  of  the  reference  is  over; 
and  the  persons  thus  ascertained  take  simply  and  purely  by 
virtue  of  the  conveyance,  in  their  own  persons,  not  as  the  rep- 
resentatives of  others,  precisely  as  though  they  had  been  indi- 
vidually named,  or  had  been  described  by  any  other  phrase 
sufficiently  explicit  to  point  them  out.     Thus,  in  the  case  of 
Mounsey  v.  Blamire,  4  Buss.  384,  the  testatrix,  by  her  vdll,  inter 
oZia,  devised  her  real  estate  to  a  person  whom  she  described 
as  her  kinsman,  and  who  was  not  her  heir-at-law,  and  directed 
him  to  assume  her  name  and  arms.    By  a  codicil  she  gave  sev- 
eral pecuniary  legacies,  and  amongst  others  '*  to  my  heir,"  four 
thousand  pounds.     At  her  death,  this  legacy  was  claimed  by 
three  persons  who  were  her  co-heirs,  by  her  next  of  kin,  and  by 
the  devisee  of  her  real  estate,  as  the  hceres  factua.    The  claim 
of  the  devisee  was  at  once  rejected  by  the  master  of  the  rolls. 
In  deciding  between  the  next  of  kin  and  the  co-heirs,  he  re- 
marked, that  where  the  word  heir  is  used  to  denote  succession, 
it  may  be  understood  to  mean  such  person  or  persons  as  would 
legally  succeed  to  the  property,  according  to  its  nature  and 
quality;  but  where  it  is  used,  not  to  denote  succession,  but  to 
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describe  a  legatee,  and  there  is  no  context  to  explain  it  other- 
wise, it  must  be  taken  in  its  ordinary  sense.  The  co-heira 
therefore  took  the  property,  and  there  being  no  words  of  sever- 
ance in  the  will,  they  took  it  as  joint  tenants. 

So,  if  a  man  makes  a  gift  of  gavelkind  lands  to  J.  S.  and  the 
heirs  of  his  body,  and  he  bath  four  sons,  all  these  sons  shall 
inherit;  but  if  he  make  a  lease  for  life  to  one,  remainder  to  the 
right  heirs  of  J.  S.,  and  J.  S.  dies,  leaving  issue  four  sons,  in 
this  case,  the  eldest  only  shall  have  the  remainder:  Shelley's  case, 

1  Co.  103;  Co.  Lit.  10;  Hob.  31;  Dyer,  179,  pi.  45.  In  the 
first  instance,  the  words  heirs  of  his  body,  are  words  of  limita- 
tion, and  call  in  all  who  by  law  can  succeed  to  an  estate  tail  in 
those  lands;  but  in  the  last,  the  words  right  heirs  of  J.  S.  are 
words  of  purchase,  are  descriptive  merely,  and  refer  to  the  law 
no  further  than  is  necessary  to  explain. the  description.  If  the 
donor,  however,  had  added  to  these  words  *'  in  gavelkind — or 
according  to  custom,"  or  such  like,  then  all  the  four  sons  would 
have  taken,  because  all  would  have  been  included  in  the  de- 
scription: Hargrave's  note  to  Go.  Lit.  10;  Newcomen  v.  Barber ^ 

2  Ves.  732.  So,  if  one  seised  of  lands  in  Borough  English,  de- 
vise to  his  "  heir,"  the  eldest  son,  and  not  the  youngest,  would 
take;  but  if  he  devise  to  his  heir  in  Borough  English,  the  lands 
will  descend  to  such  youngest  son:  14  Vin.  Abr.  528,529;  Heir, 
0, 5,  pi.  1, 8.  I  am  forced  to  conclude,  therefore,  that  when  the 
term  heirs  is  altogether  a  word  of  purchase,  and  simply  descriptive 
of  the  first  takers — ^where  it  is  not  used  to  denote  succession , 
but  to  designate  persons,  those  who  come  under  that  descrip- 
tion take  as  individuals,  and  not  in  a  representative  character, 
and  of  course  take  per  capita,  unless  there  be  an  intent  to  the 
contrary  apparent  on  or  to  be  collected  from  the  instrument  it- 
self. But  it  is  manifest  in  this  case,  not  only  that  the  word 
^' heirs"  does  not  denote  succession,  but  that  it  is  not  used  to 
designate  those  whom  the  law  calls  ' '  heirs  at  law. "  The  testator 
makes  a  devise  of  land  to  his  brother  John,  and  thereby  recog- 
nizes that  John  was  alive  at  the  date  of  the  will.  By  the  phrase 
*'  heirs  of  his  brother  John,"  he  must  then  contemplate  persons 
other  than  those  who  are  in  law  his  heirs,  and  to  give  effect 
to  this  disposition  we  are  obliged  to  understand  the  word  heirs 
in  some  sense  different  from  its  ordinary  and  legal  meaning. 
It  may  mean  heirs  apparent  or  heirs  presumptive. 

But  in  the  same  sentence  we  meet  with  the  expression,  "  heirs 
of  my  sister  Saily,  deceased,"  and  here  it  may  mean  heirs  at 
law,  but  can  not  mean  heirs  presumptive  or  heirs  apparent.     We 
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find  the  same  term  used  in  the  same  sentence  to  designate  per* 
sons  standing  in  a  certain  relation  to  living  persons,  and  also  to 
dead  persons.     It  can  not  be  interpreted  in  \?bat  is  called  its 
technical  sense,  to  mean  those  who  have  succeeded  by  law  to 
the  inheritance  of  their  ancestor,  because,  so  intepreted,  it  would 
exclude  the  heirs  of  his  brother  John  and  sister  Nancy.     Nemo 
€8i  hasres  viventis.    It  can  not  be  interpreted  in  the  sense  sanc- 
tioned by  custom,  of  heirs  apparent  or  heirs  presumptive;  that 
is  to  say,  of  those  who  will  probably  inherit  from  a  living  an- 
cestor, for  then  it  would  not  embrace  the  heirs  of  his  sister 
Sally.    Besides,  the  term  is  used  in  reference  to  the  gift  of  per- 
sonal as  well  as  of  real  property.     Heirs,  heirs  apparent,  heirs 
preenmptive,  ordinarily  indicate  those  who  have  or  expect  a  claim 
on  the  lands  of  another,  by  reason  of  their  connection  with  him; 
but  those  who  acquire  personal  property  on  the  death  of  its  pos- 
sessor, or  look  forward  to  its  acquisition  upon  his  death,  are 
generally  termed  his  relations  or  his  next  of  kin.    The  word  is 
used  in  some  sense  sufficiently  comprehensive  to  take  in  all  the 
objects  of  his  bounty,  and  employed  in  relation  to  both  species 
of  property.     Individaally,  I  am  quite  satisfied  that  the  testator 
means  by  it ''  children,"  and  I  think  we  have  this  exposition 
given  by  himself  in  the  preceding  sentence,  where  he  directs  the 
land  devised  to  his  brother  John  for  life  to  go  upon  his  death 
"  to  bis  brother  John's  children ."    But  the  court  does  not  decide 
this  to  be  its  meaning.     We  decide  only  that  it  does  not  mean 
heirs  properly  speaking,  nor  heirs  apparent,  nor  heirs  presumptive. 
It  is  unnecessary  to  determine  whether  it  means  children  or 
issue,  for  upon  either  interpretation  the  same  result  will  follow. 
There  is  no  reference  expressly  or  impliedly  to  the  canons  of 
descent,  or  to  the  statute  of  distributions;  not  even  for  the  pur- 
pose of  ascertaining  the  first  takers  of  the  property,  and  still 
less  for  fixing  the  proportions  in  which  they  shall  take  it.     An 
improper  term  has  been  used  by  the  testator,  and  in  order  to 
e£fectuate  his  intention,  we  are  bound  to  give  the  will  the  same 
construction  as  though  he  had  used  the  appropriate  expression. 
If  by  "  heirs  "  he  meant  children  or  issue,  we  are  to  read  the 
will  as  if  it  were  written  children  or  issue.    It  may  not  be  amiss 
to  quote  a  strong  case  in  illustration  of  this  doctrine,  although 
it  seems  reasonable  enough  to  stand  without  authority.    In 
Doe  on  dent.  EaUen  v.  Ironmonger,  3  East,  533,  lands  were  de- 
vised to  a  trustee,  to  receive  and  pay  the  rents  for  the  mainte- 
nance of    Sarah    Hall  en,  a  feme-covert,  and  the  issue  of   her 
body,  during  her  life,  and  after  her  decease  for  the  use  of  the 
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heirs  of  her  body,  and  their  heirs  and  assigns  forever,  without 
regard  to  seniority  of  age,  or  priority  of  birth,  and  in  default  of 
such,  to  the  right  heirs  of  the  testatrix. 

Sarah  Hallen  enjoyed  the  premises  during  life,  and  had  issue, 
one  son  and  two  daughters.  The  son  died  before  the  mother^ 
leaving  the  lessor  of  the  plaintiff,  his  son  and  heir-at-law,  and  also 
four  other  children.  On  her  death,  this  ejectment  was  brought 
against  her  surviving  daughters,  and  the  question  was,  whether 
the  plaintiff  was  entitled  to  recover  any,  and  if  any,  what  part 
of  the  premises  ?  It  was  admitted  that  no  estate  of  inheritance 
passed  to  Sarah  Hallen,  for  that  the  legal  estate  during  her  life 
was  in  the  trustee;  but  it  was  insisted,  first,  that  a  legal  con- 
tingent remainder  was  limited  to  such  person  or  persons  as 
should  be  the  heir  or  heirs  of  her  body  at  the  time  of  her  death, 
under  which  description  the  eldest  son  was  entitled  to  the 
whole;  and  secondly,  if  the  court  thought  that  heirs  of  the 
body  meant  children,  then  such  children  would  take  as  tenants 
in  common,  and  the  lessor  of  the  plaintiff  was  entitled  to  a 
third.  It  was  urged  upon  the  last  point,  that  the  qualifying 
expressions,  "  without  regard  to  seniority  of  age,  or  priority  of 
birth,"  meant  only  that  all  the  children  should  take  equal  por- 
tions; those  who  came  in  esse  last  as  well  as  first;  that  the 
word  "  heirs"  was  sufficient  to  sever  the  estate;  and  that  it  was 
plain  that  all  were  meant  to  take  alike,  which  could  not  be 
without  taking  as  tenants  in  common.  But  the  court,  stopping 
the  counsel  for  the  defendants,  held  that  the  phrase,  **  without 
respect  to  seniority  of  age,  or  priority  of  birth,"  annexed  to  the 
words  heirs  of  the  body,  conclusively  indicated  that  these  were 
words  of  purchase,  and  meant  children;  and  secondly,  that  as 
there  were  no  words  of  severance  used,  they  took  as  joint  ten- 
ants, and  the  father  of  the  lessor  of  the  plaintiff  having  died 
before  severance,  the  whole  vested  in  the  surviving  children, 
the  defendants. 

We  are  brought  then  irresistibly  to  the  conclusion,  that  the 
word  '*  heirs,"  as  used  in  this  will,  has  not  the  peculiar  opera- 
tion which  has  been  attributed  to  it,  and  that  the  persons  whom 
the  testator  designated  by  this  expression  must  take  the  shares, 
whatever  they  may  be,  which  the  will  assigns  to  them,  in  the 
fiame  manner  as  if  they  had  been  pointed  out  by  any  other  and 
more  appropriate  terms.  The  will  declares,  that  the  property 
given  to  these  persons  shall  be  equally  divided,  and  the  only 
question  that  remains  is,  between  whom  is  this  equality  di- 
rected f    Is  it  between  the  classes,  or  is  it  between  the  individ- 
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ualB  of  wbicli  the  classes  are  composed  ?  Adopting  the  laii« 
guage  of  Chief  Justice  Taylor  upon  the  first  a<l judication  (3 
Hawks,  606),  we  think  that  *'  there  has  been  a  settled  construc- 
tion upon  all  devises  and  bequests  of  this  description,  recorded 
in  a  series  of  decisions  to  be  traced  back  for  more  than  a  cen« 
tury,"  which  leaves  us  no  liberty  to  speculate  on  this  question. 
It  can  scarcely  be  necessary  to  swell  the  list  of  authorities  to 
which  he  has  appealed,  and  which  clearly  sustain  his  position* 
We  will  add  only  the  following  cases  to  the  yery  strong  ones 
which  he  has  enumerated. 

In  Davenport  v.  Hanbury^  3  Ves.  257,  a  legacy  was  given  to  A. 
or  her  issue.  A.  died  before  the  testator,  leaving  a  sou  and  two 
grandchildren,  the  children  of  a  deceased  daughter.  It  was 
held  that  the  word  issue  included  grandchildren,  and  that  the 
son  and  grandchildren  all  took  as  joint  tenants,  but  that,  had 
the  word  ** equally,"  or  the  words  "equally  to  be  divided," 
been  inserted,  they  would  all  have  taken  per  capita,  "  As  there 
are  no  words  of  severance,  nor  anything  to  show  that  they  wero 
intended  to  take,  not  in  their  own  rights  but  as  representing 
others,  the  son  and  the  children  of  the  deceased  daughter  must  be 
considered  as  personce  destgnaicB^  and  will  take  as  joint  tenants." 
In  Barnes  v.  Patchy  8  Yes.  604,  there  was  a  devise  of  real  and 
personal  estate,  to  be  equally  divided  "between  my  brother 
Lancelot's  and  sister  Esther's  families;"  it  was  held  that  the 
children  of  Lancelot  and  Esther  took  exclusively  of  their 
parents,  and  all  took  equally  per  capita.  In  Lincoln  v.  Pelham, 
10  Yes.  166,  the  testatrix  bequeathed  one  fourth  of  her  personal 
estate  to  the  younger  children  of  a  daughter  A.,  a  fourth  to  the 
younger  children  of  a  daughter  B.,  a  fourth  to  the  child  or 
children  of  a  daughter  G.  (upon  and  after  the  death  of  said  O.)^ 
and  the  remaining  fourth  to  the  child  or  children  of  a  daughter 
D.,  upon  and  after  her  death,  and  directed  that  if  either  of  the 
last  mentioned  daughters  should  have  no  child  living  at  her 
death,  the  part  allotted  to  her  child  or  children  should  go  to 
the  child  or  children  of  the  other,  and  if  both  of  them  should 
die  and  leave  no  child  as  aforesaid,  then  these  two  fourths 
should  be  equally  divided  amongst  the  younger  children  of  her 
daughter  A.,  and  the  younger  children  of  her  daughter  B.  The 
daughters  0.  and  D.  both  died  unmarried,  and  it  was  held  that 
these  two  last  mentioned  fourths  were  to  be  distributed  among 
the  younger  children  of  A.  and  B.  per  capita. 

The  result  of  our  inquiries  is  a  full  conviction  that  the  last 
adjudication  of  the  court  upon  this  will  was  wrong,  and  that 
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the  first  was  right;  and  as  there  is  no  doubt  but  that  the  per- 
sonal and  real  estate  are  given  to  the  same  persons  and  in  the 
same  shares,  the  error  which  the  plaintiff  complains  of  in  the 
division  of  the  personalty,  and  which  it  is  the  purpose  of  this 
bill  to  reform  and  correct,  does  not  exist. 

We  are  therefore  all  of  opinion,  that  the  plaintiff's  bill  mast 
be  dismissed,  bat  for  obvious  reasons,  it  is  to  be  dismissed  with- 
out costs. 

By  CouBT.     Order  accordingly. 


This  case  is  cited  in  the  cases  below  as  supporting  the  points  mentioaed. 

Where  the  words  "heirs,*'  **  grandchildren,"  or  the  like,  are nsed  as  worda 
of  description  merely,  the  persons  answering  to  the  description  take  per 
capita,  not  per  stirpes:  Brant  v.  Scott,  1  Dev.  &;  B.  Eq.  155;  Hohhs  v.  Crage^ 

1  Ired.  332;  Cheevea  v.  Bdl,  1  Jones  Eq.  237;  Harris  v.  Philpot,  6  Ired.  Eq. 
828;  Bivens  v.  Ph\fer,  2  Jones  Law,  439;  Boper  v.  Boper,  5  Jones  Eq.  16f 
Burgin  v.  Patton,  Id.  425;  Grandy  v.  Sawyer,  Phillips  Eq.  10;  TuUie  v.  Pmtt^ 
68  N.  C.  544. 

There  are,  however,  certain  restrictions  upon  the  generality  of  this  rule, 
laid  down  by  certain  of  these  cases;  thus,  if  the  devise  be  to  the  testator's 
own  heirs,  the  heirs  take  per  stirpes,  not  per  capita:  Burgin  v.  Patt<m,  5 
Jones  Eq.  427;  so  if  there  be  anjrthing  in  the  will  indicative  of  the  intention 
of  the  testator,  that  the  persons  described  in  a  class  shall  take  as  an  unit, 
then  the  division  shall  be  per  stirpes,  not  per  capita,  as  where  construing  that 
the  division  shall  be  made  per  capita,  would  require  a  new  division  of  the 
property  every  time  that  a  child  should  be  bom  in  any  one  of  four  famHieat 
Bopery.  Boper,  Id.  16;  laying  down  similar  restrictions:  Se&  Bivens y.  Phiferp 

2  Jones  Law,  439. 

When  the  Word  Heirs  is  taken  in  its  legal  acceptation  and  not  aa 
descriptio  personarum:  Den  v.  Barnes,  6  Am.  Dec.  547. 


Mabsh,  Ex'b  of  Soabbobo,  v.  Soabbobo  et  al* 

[2  DxvKBXDX  Eg.,  6S1.] 

An  Exbcxttor  can  not  Comfel  Legatees  to  Refund  the  value  of  legacies 
delivered  to  them  because  the  assets  of  the  estate  have  proved  insuffioieni 
to  discharge  its  liabilities,  unless  he  show  in  addition  that  the  deficiency 
was  caused  by  debts  of  which  there  was  no  notice  at  the  time  that  the 
legacies  were  delivered,  or  by  subsequent  depreciation  of  the  assets  re- 
tained from  unforeseen  casualty. 

Bill  praying  that  defendants  be  compelled  to  reimburse 
plaintiff  sums  by  him  paid  out  in  discharge  of  debts  of  his  tes- 
tator. The  ground  upon  which  the  relief  was  claimed  was,  that 
plaintiff,  as  executor,  had  delivered  over  to  defendants,  who 
were  specific  legatees,  their  legacies,  at  a  time  when,  as  alleged 
by  him,  he  was  of  the  impression  that  the  assets  retained  hf 
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Lim  were  amply  BuflScient  to  discharge  the  debts  of  the  estate; 
bat  that  debts  presented  in  the  course  of  administration  had 
ezhaasted  these  assets,  and  compelled  him  to  advance  the  mon- 
eys with  which  he  now  sought  ta  charge-defendants.  The  other 
facts  appear  in  the  opinion. 

Nath,  for  the  plaintiff. 

W.  H.  Baywood  and  WaddeU^  contra. 

Oasioh,  J.  The  plaintiff  has  not  made  out  a  case  which, 
aooording  to  the  rules  of  this  court,  entitles  him  to  re* 
lief.  When  an  executor  has  Yoluntarily  paid  legacies,  he  is  not 
in  general  permitted  to  institute  proceedings  against  the  lega- 
tees to  refund.  As  it  is  his  folly  to  make  such  payments  before 
the  amount  of  the  estate  can  be  ascertained,  or  his  negligence 
in  not  acquainting  himself  with  its  amount,  when  that  informa- 
tion may  be  obtained,  neither  of  these  grounds  will  entitle  him 
to  the  interference  of  this  court,  and  for  that  purpose  subject 
the  legatees  to  the  inconvenience  of  an  account  of  the  adminis- 
tration of  the  assets.  There  are  certainly,  however,  excepted 
cases,  in  which  the  executor  can  demand  this  relief.  If  debts 
be  afterwards  made  to  appear,  of  which  debts  there  was  no  no- 
tice when  the  legacies  were  paid;  or  if  any  casualty  which  could 
not  have  been  reasonably  anticipated  has,  without  fault  or  neg- 
ligence in  the  executor,  destroyed  what  was  kept  for  the  pay- 
ment of  the  debts — these  matters  arising  subsequently  to  his 
settlement  with  the  legatees,  may  give  him  an  equity  to  call  on 
them  to  refund  what  he  needs  for  the  satisfaction  of  creditors. 
But  then  the  matters  constituting  this  equity  must  be  distinctly 
set  forth  in  his  bill,  for  obvious  reasons.  One  is,  to  show  the 
right  of  the  plaintiff  to  have  what  he  asks  of  the  court;  and 
another  is,  to  enable  the  defendants  to  put  in  issue  the  matters 
upon  which  that  right  depends. 

The  bill  in  this  case  is  wholly  insufficient.  It  sets  forth  no 
aoddent  which  has  destroyed  the  estate  or  impaired  the  value 
of  the  assets,  and  it  does  not  chaxge  what  debts,  if  any,  have 
been  demanded  since  the  payment  of  the  legacies,  of  which  the 
executor  then  had  no  notice.  Had  the  bill,  however,  been  suffi- 
cient, no  relief  could  be  given,  unless  its  material  allegations 
were  either  admitted  or  proved.  Here  the  statement  in  the 
bill,  vague  as  it  is,  that  the  amount  of  debts  exceeded  the  as- 
eete  retained  by  the  executor,  is  wholly  denied;  the  presump- 
tion of  the  law  is  against  it;  and  there  is  no  evidence  of  any 
iort  to  support  the  allegation  or  to  contradict  the  presumption. 
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The  bill  must  be  dismissed,  and  at  the  costs  of  the  plaintiff. 
As  it  is  possible,  however,  that  the  plaintiff  may  haye  rights 
which  can  be  shown  on  a  proper  bill,  this  dismission  is  directed 
to  be  made  without  prejudice. 

By  CoTTBT.    Bill  dismissed. 


SzBCUTOR  MAT  Beoovxb  Back  from  overpaid  legatees,  if  without  hu 
fanlt  the  aasets  prove  insufficient  to  pay  all  the  legacies  chaiged  thereon: 
OaUego^s  executors  v.  Attorney-general^  24  Am.  Dec.  650;  but  see  Datria  ▼. 
Newman,  2  Bob.  664,  dted  in  the  note  to  that  case,  and  whicHi  lays  down  th« 
doctrine  as  in  the  principal  case. 


Johnson  v.  Gawthobn. 

[1  DatMMBUX  k  Baztu's  Eq.  82.) 

TsB  ExiSTKNOB  OT  THE  Vbndob's  LxEiT  on  land  for  the  unpaid  puiohaae 
money,  even  as  between  vendor  and  vendee,  is  in  this  state  not  yefc 
settled. 

Such  Lizn  Gxbtainlt  doxs  not  Exist  as  against  creditors  of  the  vendee, 
enforcing  their  debts,  nor  as  against  purchasers  at  execution  sale,  who 
bought  with  notice  that  the  purchase  price  of  the  land  was  not  yet  paid. 

Bill  to  enforce  a  vendor's  lien.  The  land  had  been  sold  to 
Robert  Johnson,  on  credit.  Robert  Johnson  soon  afterwards 
died,  and  thereafter  the  county  court  directed  this  land  to  be 
sold,  at  the  instance  of  the  guardian  of  Johnson's  minor  chil- 
dren. At  the  sale,  defendant  purchased  with  knowledge  that 
a  portion  of  the  purchase  money  of  the  land  was  yet  due, 
and  that  plaintiff  looked  to  the  land  as  security.  The  decree 
below  established  plaintiff's  right  to  a  lien  upon  the  land.  De- 
fendant appealed. 

AUomey-ffeneral,  for  the  defendant. 

Badger,  contra. 

Gaston,  J.  We  have  delayed  the  decision  of  this  cause, 
in  the  hope  of  being  able,  with  satisfaction  to  ourselyes,  to 
settle  questions  of  great  public  interest  iuToWed  in  it;  viz.: 
the  existence  in  this  state,  and  if  it  exist,  the  extent  of  the  rule, 
that  the  vendor  of  land  has  a  lien  thereon  for  the  unpaid  pur- 
chase money.  The  case  of  Wynn  v.  Alston,  1  Dev.  Eq.  Cas.  163, 
has  been  generally  considered  as  establishing  that  the  vendor 
here  has  a  lien  against  the  vendee,  and  against  volunteers  and 
purchasers  under  him  with  notice,  and  that  it  was  so  established 
by  the  adjudication  of  Judge  Hall  and  Judge  Henderson  against 
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the  dissenting  opinion  of  Chief  Justice  Taylor.  From  the  pub- 
lished report  it  appears,  that  Judge  Hall  and  the  chief  justice 
respectively  filed  opinions,  and  as  none  was  filed  by  Judge 
Henderson,  and  as  it  was  known  that  the  decree  for  the  plaint- 
iff could  not  have  been  rendered  without  his  sanction,  it  was  a 
natural  inference  that  he  concurred  for  the  reasons  stated  by 
Judge  Hall.  It  was  known,  however,  to  some  of  the  individ- 
uals who  now  constitute  the  court,  that  there  is  reason  to  doubt 
whether  this  inference  be  correct.  Some  years  after  the  de« 
cision  of  Wynn  v.  Alston,  there  came  on  for  hearing  the  case  of 
Kelly  V.  Ferry,  in  which  the  plaintiff  set  up  the  lien,  and  founded 
upon  it  her  claim  to  relief.  In  the  argument  the  defendant's 
counsel  admitted  the  general  doctrine  of  the  vendor's  lien,  as 
supposed  to  be  established  in  Wynn  v.  AUton,  but  contended 
that  it  did  not  apply  to  the  case  then  under  consideration.  Judge 
Henderson  remarked  from  the  bench,  that  the  rule  was  not  es- 
tablished in  that  case,  as  supposed,  for  that  although  he  con- 
curred with  the  decision,  his  judgment  had  rested  upon  other 
grounds  than  those  taken  by  Judge  Hall.  The  bill  in  KeUy  v. 
Perry  was  dismissed,  and  the  judgment  of  the  court,  as  deliv- 
ered by  Judge  Hall,  seems  to  admit  that  the  rule  was  not  yet 
settied.  "How  far  (I  take  the  words  from  the  opinion)  the 
vendor  of  land  has  a  lien  on  the  purchase  money  in  the  hands 
of  the  purchaser  from  the  vendee  with  notice,  need  not  be  the 
subject  of  examination  in  this  case,  because  it  does  not  appear 
that  anything  was  due  from  Taylor  (the  vendee)  to  the  plaintiff 
as  part  of  the  purchase  money.''  Under  these  circumstances,  we 
were  solicitous  to  examine  the  record  in  Wynn's  case,  to  see  the 
allegations,  the  proofs,  and  the  decree,  and  thus  satisfy  our- 
selves what  were  the  points  authoritatively  decided  by  it.  But 
with  every  exertion  on  our  part,  and  on  the  part  of  the  officers 
of  the  court,  we  have  been  unable  to  do  so.  In  the  conflagra- 
tion of  the  State-house,  the  books  and  papers  of  the  clerk's 
office  were  saved  as  they  could  be — in  much  hurry  and  confu- 
sion; and  although  it  is  believed  that  none  were  actually  de- 
stroyed, yet  they  were  so  scattered,  that  one  book  of  our  records 
and  the  original  papers  in  some  of  the  suits  are  yet  missing. 
A  hope  is  indulged,  that  these  will  yet  be  obtained,  but  we  do 
not  think  ourselves  justified  in  postponing  any  longer  on  that 
account,  the  decision  which  the  parties  to  this  controversy  have 
a  right  to  require. 

On  the  general  question,  whether  this  doctrine  of  lien  ought 
to  be  considered  as  a  part  of  the  equity  jurisprudence  of  North 
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Oarolina,  we  all  of  us  feel  the  force  of  the  argument  iu  tbe  dissent- 
ing  opinion  of  Taylor,  C.  J.  It  is  difficult  to  resist  it,  especially 
when  we  see  the  "inconvenient  state/'  to  adopt  the  language  of 
Lord  Eldon,  in  Mackwreih  t.  Simmons,  15  Yes.  350,  in  which 
this  doctrine,  after  all  the  corrections  and  improvements  it  haa 
received  in  England,  has  ultimately  placed  the  titles  to  lands 
in  that  country.  Whether  there  be  or  be  not  a  lien;  whether 
the  purchaser  from  the  vendor  be  or  be  not  liable  for  the 
original  purchase  money,  is  not  there  a  ''dry  question,"  de- 
pending upon  the  existence  or  non-existence  of  any  fact,  bat 
depends  upon  the  peculiar  circumstances  of  each  case,  accord- 
ingly as  these  circumstances  may  induce  the  court  to  infer, 
either  that  the  lien  was  intended  to  be  reserved  to  the  vendor, 
or  that  credit  was  given,  and  exclusively  given,  to  the  vendee. 
A  doctrine  leading  to  such  results  ought  to  be  well  considered 
before  it  is  adopted,  or  if  already  adopted  should,  if  possible, 
be  well  guarded,  lest  it  should  be  followed  by  the  same  con- 
sequences. But  upon  this  question,  the  rules  by  which  it  ia 
our  duty  to  be  guided  are  exceedingly  di£ferent,  accordingly 
as  the  doctrine  may  or  may  not  have  been  sanctioned  by  our 
predecessors.  An  adjudication  by  them  is  a  precedent  which 
we  are  bound  to  regard  as  evidence  of  the  law,  unless  it  can 
be  conclusively  shown  to  be  erroneous,  and  by  which  we  must 
be  guided,  even  when  so  shown,  if  a  departure  from  it  occasions 
greater  public  inconvenience  than  the  error  itself.  Where  there 
is  no  such  precedent,  we  then  ascertain  the  true  rule  by  tbe  de- 
ductions of  reason  from  settled  principles.  After  several  con- 
ferences, we  are  unable  to  agree  upon  this  general  question,  and 
as  a  determination  of  it  is  unnecessary  in  the  present  case,  we 
must  leave  it,  reluctantly  leave  it,  in  the  state  in  which  we 
find  it. 

If  we  should  attempt  to  decide  this  case  (supposing  the  doc- 
trine of  lien  to  exist  here)  by  Lord  Eldon's  rule — drawing  from 
the  peculiar  circumstances  of  the  transaction  an  inference  that 
the  lien  was  intended  to  be  reserved  to  the  vendor,  or  the  op- 
posite inference,  that  credit  was  intended  to  be  given  exclu- 
sively to  the  vendee — it  is  questionable,  at  least,  whether  there 
would  be  more  harmony  in  opinion  than  there  is  on  the  general 
question. 

There  is,  however,  one  point  in  the  case  upon  which  there  is 
no  difference  of  sentiment  among  the  members  of  the  court. 
Whatever  may  be  the  lien  as  between  vendor  and  vendee,  or 
between  vendor  and  volunteers  or  purchasers  with  notice  undei 
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the  vendee,  we  deny  its  existence  against  creditors  enforcing 
the  collection  of  debts  by  legal  process.  If  a  vendor  claiming 
such  a  lien  will  not  reduce  it  to  a  legal  form,  and  give  it  the 
notoriety  of  registration,  which  our  laws  require  for  the  validity 
of  legal  liens,  it  can  not  prevail  against  creditors.  Purchasers 
under  execution  sales  represent  creditors,  and  buy  all  that  the 
creditor  has  a  right  to  sell.  The  purchaser  in  this  case  is  to  be 
considered  as  a  purchaser  under  a  sale  by  execution.  The  sale 
was  made  by  order  of  the  court,  under  the  fifth  section  of  the 
act  of  1789,  for  the  satisfaction  of  creditors,  and  the  proceeds 
thereof  are  assets  in  the  guardian's  hands  for  the  benefit  of 
creditors,  and  the  purchaser  at  such  a  sale  necessarily  repre- 
sents these  creditors. 

The  plaintiff  is  evidently  not  pursuing  these  assets,  as  she 
has  not  filed  her  bill  against  the  vendee's  heirs  for  any  surplus 
after  paying  debts,  but  against  the  purchaser  at  the  judicial 
sale.  She  asks  that  the  sale  so  made  in  order  to  satisfy  cred- 
itors should  be  declared  null,  so  far  as  it  affects  her  equitable 
lien  upon  the  thing  sold.  This  would  be  in  effect  to  set  up 
uch  a  lien  against  creditors. 

The  decree  below  is  to  be  reversed,  and  the  plaintiff's  bill 
issed,  with  costs  in  both  courts. 

By  CouBT.    Decree  below  reversed. 


Wynne  v.  AliUm^  1  Dev.  Eq.  163,  was  the  first  case  involving  the  doctrine 
of  vendor's  lien  that  arose  in  North  Carolina.  The  facts  to  be  ^hered 
from  the  report  are  these:  Plaintifif  had  conveyed  a  parcel  of  land  to  Je&eys, 
taking  his  bonds  for  the  pnrohase  money.  Jeffreys  afterwards  conveyed  to  a 
prior  creditor,  Oaterbridge,  to  secure  his  debt.  Outerbridge  then  conveyed 
to  defendant,  who  took  with  notice  that  plaintiff  had  not  been  paid  the  price 
of  the  land.  The  prevailing  opinion,  that  delivered  by  Judge  Hall,  decided 
th*t  under  the  circumstances,  plaintiff  could  look  to  the  land  as  security, 
working  out  the  result  through  an  application  of  the  doctrine  of  vendor's 
lien.  It  would  seem,  however,  from  what  is  said  in  the  principal  case,  that 
there  were  other  facts  existing,  which,  in  the  opinion  of  the  concurring  jus- 
tice.  Judge  Henderson,  justified  the  result,  even  though  the  doctrine  of  vend- 
or's lien  was  not  looked  to.  Ko  opinion  as  to  what  were  these  facts  can  be 
g^rthered  from  the  bald  report  of  the  case.    Taylor,  G.  J.,  dissented. 

Of  course,  these  facts  would  tend  to  weaken  the  authority  of  Wynne  v.  ^£9- 
ion;  but  if  they  be  overlooked,  and  the  case  be  considered  as  one  which  of 
necessity  demanded  the  court  to  pass  upon  the  question  as  to  the  existence 
in  North  Carolina  of  the  vendor's  lien,  then  the  case  has  been  since  overruled. 

In  NorflMt  V.  CoUon^  1  Dev.  Eq.  334,  it  was  held  that  the  lien  on  the  land 
did  not  exist  in  favor  of  a  vendor  of  a  term  of  years  to  secure  him  his  unpaid 
purchase-money.  The  next  reported  case  involving  the  question  was  the 
prindpsl,  which  can  not  be  considered  as  other  than  greatly  shaking  the  au- 
thority of  Wynne  v.  AUUm,  In  Harper  v.  WUUame,  1  Dev.  &  B.  Eq.  379,  the 
principal  case  was  followed  to  the  point,  that  the  vendor  has  no  equitable 
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lien  as  against  the  vendee's  creditor  who  proceeds  to  a  sale  by  execution.  Id 
Crawley  v.  Timberlakey  1  Ired.  Eq.  348,  it  was  said  that  it  was  not  yet  settled 
whether  this  lien  here  existed,  even  as  between  vendor  and  vendee. 

This  state  of  uncertainty  was  soon  resolved  by  Womble  v.  Baiile,  3  Ired. 
Eq.  182,  in  which  the  whole  doctrine  of  vendor's  lien  is,  as  far  as  this  state  is 
concerned,  entirely  exploded.  The  courts  in  arriving  at  their  conclusion,  re- 
lied somewhat  upon  the  principal  case,  Buffin,  C.  J.,  stating,  that  had  tiio 
case  required  it^  he  and  Judge  Gaston  would  have  overturned  the  doctrine  in 
it,  but  had  refrained  from  passing  on  the  point,  because  it  was  not  absolutely 
necessary  to  the  determination  of  the  suit,  and  because  of  their  knowledge 
that  Judge  Daniel  disagreed  with  them.  The  question  may  now  be  oonsid- 
ered  at  rest  in  North  Carolina,  as  the  authority  of  WombU  v.  BaUU  has  been 
repeatedly  reaffirmed:  See  Hendenon  v.  Burton^  3  Ired.  282;  Caima%m  ▼. 
Ma9(m,  7  Ired.  Eq.  180;  Siimmona  v.  SprmU,  3  Jones  Eq.  9;  BMnB  v.  Airw 
her,  75  K.  C.  438. 
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BbOWN  V.  MANNINa 

[6  Ohio,  »8.] 

DBDiCATioir  BT  THB  OwNXK  TO  ▲  PuBUO  UsK,  ov  LiKDS  whioh  are  lued 
for  the  object  eontemplated  by  him,  innrea  as  a  grant,  and  the  existence 
of  »  grantee  is  not  essential  to  its  validity. 

AocKPTAjrcB  ov  SUCH  Lands,  A2n>  thkir  Usb  bt  the  Pubuo  for  the  object 
intended,  works  as  an  estoppel  in  pais,  precluding  the  donor  and  all 
claiming  in  his  right  from  asserting  any  ownership  inconsistent  with  snoh 
nae. 

AflKKOwuEDOMBirr  AND  Bboobdino  or  Town  Fiat  transfers  the  fee  of  Isnd 
thereon  dedicated  to  public  use  to  the  county,  and  secures  its  use  to  the 
purposes  designated  on  the  plat. 

IDTHORITT  ov  AoENT  TO  Lat  OUT  Plat  OF  TowN  is  proTod  by  the  ratifi- 
cation of  the  proprietors,  evidenced  by  their  laying  out  the  streets  and 
nonobering  the  lots  in  accordance  with  the  plat,  and  by  their  referring 
to  it  in  their  deeds  as  the  "  recorded  town  plat." 

XVHABITANT  OV  A  ToWN,  LtVINQ  AND  HOLDINO  PROPKBTT  COntigUOUS  tO  a 

public  square,  may  maintain  a  suit  to  declare  the  title  to  such  square, 
and  to  have  buildings  erected  thereon  abated  as  nuisances. 

Bill  in  chanceiy,  reserved  in  Miami  county.  The  plaintiff  is 
the  owner  of  two  lots  in  the  town  of  Fiqua.  The  defendants 
are  the  heirs  of  one  of  the  original  proprietors  of  the  land.  In 
1807  the  town  of  Piqua  was  laid  out  by  the  proprietors,  and  a 
plat  of  it  made,  subscribed,  acknowledged,  and  recorded  by 
one  Brandon,  their  agent.  It  was  proved  that  the  proprie- 
tors had  conveyed  lots,  describing  some  of  them  as  "  lying  ad- 
joining the  '  public  square,'  and  as  numbered  according  to  the 
recorded  plat  of  the  town  in  the  recorder's  office. "    The  land 
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remained,  uutil  lately,  uninclosed  and  used  as  a  common.  The 
defendants  are  now  asserting  title  to  the  land,  have  sold  a  part, 
and  caused  buildings  to  be  erected  on  it.  The  object  of  the 
bill  is  to  declare  the  title,  and  to  cause  the  erections  to  bo 
abated  as  nuisances.  The  answer  admits  the  proprietorship 
and  the  laying  out  of  the  town,  but  denies  the  authority  of 
Brandon  as  agent,  and  avers  that  the  land  in  question  was  de- 
signed for  county  buildings,  and  that,  when  all  hope  of  Piqua'B 
becoming  the  county  seat  was  destroyed,  the  defendants  entered 
and  held  possession,  claiming  title. 

Orime  and  Schenck,  for  the  plaintiff. 

Orosvener,  for  the  defendant. 

By  Court,  Labb,  J.  The  subject  of  appropriations  for  puUie 
purposes,  has  of  late  been  frequently  under  the  consideratioii 
of  courts  in  our  country;  and  it  is  now  well  settled,  that  where 
lands  are  dedicated  by  the  owner  to  any  lawful  use,  public,  pious, 
or  charitable;  and  are  used  for  the  object,  and  in  the  manner  con- 
templated by  the  owner,  it  inures  as  a  grant:  OirtcinnaH  t. 
HiamiUon  Oo.^  7  Ohio,  96.  The  existence  of  a  grantee,  is  not 
essential  to  the  validity  of  such  dedication:  Bryani  v.  McCand- 
less,  7  Id.  ii,  185.  Nor  is  any  particular  form  of  words 
necessary  to  give  it  effect.  If  accepted  and  used  by  the  public 
in  the  manner  intended,  it  works  an  estoppel,  in  pais^  preclud- 
ing the  donor,  and  all  claiming  in  his  right,  from  asserting  any 
ownership  inconsistent  with  such  use:  Toumof  PawUty.  Clarbe, 
9  Cranch,  292;  McCmnel  v.  Twm  o/LesringUm,  12  Wheat.  582; 
BeaUy  v.  KurU,  2  Pet.  566;  OincinnaH  v.  While,  6  Id.  432; 
Bex  V.  Uoyd,  1  Camp.  262;  Price  v.  M.  E.  Church,  4  Ohio, 
647;  Eeira  of  Beynolds  v.  CommissionerB  of  Stark,  6  Id. 
204;  McBride  v.  Huetion,  6  Id.  101;  Lade  v.  Sheperd,  2 
Str.  1004;  Jarvis  v.  Dean,  3  Bing.  447. 

It  is  not  unusual  for  appropriations  to  be  made  for  some  pur- 
pose evidently  public,  where,  from  the  want  of  certainty,  it  is 
difficult  to  learn  the  precise  object.  To  ascertain  this  object^ 
in  this  case,  the  parties  attempt  to  discover  the  intention  of  the 
owners  of  the  town.  With  this  view,  the  plaintiff  proves 
declarations  by  them,  that  they  intended  to  provide  a  sito  for  a 
court-house,  if  wanted,  and  if  not  needed  for  that  purpose,  the 
square  to  remain  open  for  the  town;  while  the  defendants  atf 
tempt  to  prove  that  they  designed,  if  no  court-house  should  be 
erected  upon  it,  either  to  resume  it,  or  appropriate  it  to  some 
"leminary  of  learning.     No  such  uncertainty  rests  on  the  case 
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before  us;  for  the  acknowledgment  and  record  of  the  town 
plat  (which  is  the  act  of  dedication,  and  which,  by  the  opera- 
tion of  the  second  section  of  the  statute  of  1805,  for  the  re- 
cording of  town  plats  (reprinted  Stat.  Ohio,  22, 801),  transfers  the 
fee  of  the  land  to  the  county,  and  secures  its  use  to  the  pur- 
poses designated  on  the  plat),  sufficiently  defines  the  object  of 
the  grant;  and  no  declarations  or  presumed  intentions  of  donors, 
can  divert  it  to  a  different  purpose. 

It  is  clear,  that  Brandon's  agency  was  authorized  by  the 
proprietors,  for  they  have  ratified  it  in  yarious  ways.  They 
haTe  adopted  his  numbers  of  the  lots;  they  refer  to  his  plat  in 
their  deeds  as  the  ''  recorded  town  plat;"  they  bound  some  of 
the  lots  on  the  ''  public  square,"  and  the  town  has  been  occu- 
pied in  conformity  with  this  plat  for  twenty-five  years.  There 
in  no  higher  evidence  of  the  public  appropriation  of  the  streets 
and  alleys  of  the  town  than  of  the  square. 

The  present  case  is  plainly  different  from  any  heretofore  de- 
cided by  this  court.  In  Eeira  of  Beynolds  v.  Commisaionera  of 
Stark,  5  Ohio,  204,  the  donation  was  for  "  county  buildings." 
In  Smith  v.  Heuston  et  al.,  6  Id.  101,  the  object  of  the  donation 
was  for  "  public  buildings  for  the  inhabitants  of  the  county  of 
Butler."  By  these  grants,  estates  were  Tested  in  the  county,  as 
a  municipal  corporation,  and  became  their  absolute  property. 
Here  the  land  was  set  apart  as  a  ''  public  square,"  the  use  is 
raised  and  defined,  ex  vi  terminorum,  essentially  for  the  benefit 
of  the  inhabitants  of  the  town;  the  due  enjoyment  of  which  will 
be  secured  by  a  court  of  chancery:  4  Ohio,  547;  5  Id.  204. 

Objections  are  raised  to  administering  this  remedy  at  the  in- 
stance of  these  parties,  and  we  are  referred  to  the  opinion  of 
the  court  in  one  of  the  above  cases,  6  Ohio,  102,  in  which  it  is 
Baid,  that  '*  rights  purely  public,  are  to  be  enforced  in  the  name 
of  the  state,  or  of  its  acknowledged  agents."  In  that  case  the 
injury y  if  any,  was  done  to  the  county,  which  should  be  repaired 
in  a  suit  in  its  name,  and  at  the  instance  of  the  proper  officers; 
but  the  remedy  was  denied  to  those  plaintiffs,  because  they  were 
Tolnnteers  only^  having  no  individual  interest.  The  judge, 
however,  proceeds  in  the  report  to  show  that  that  bill  could  not 
be  sustained  under  the  well-established  principles  applicable  to 
the  case  before  us,  that  one  commoner  may  prefer  his  suit  to  sus- 
tain the  common  interest's:  Beaity-Y,  Kurtz,  2  Pet.  585  (566);  Mitf. 
PI.  in  Ch.  145;  Broion  \,Vermuden,  1  Ch.  Gas.  272;  Coop.  Eq. 
41;  Mayor  of  York  ▼.  Pilbington,  4  Atk.  284;  and  that  one  cred- 
itor, Leigh  v.  Thomas,  2  Ves.  312;  28  (18)  Id.  78;  ffendrickt  v. 
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Robinson,  2  JoliDS.  Ch.  296;  Grosvenor  v.  Austin^G  Ohio,  112;  one 
legatee:  Thompson  v.  Brown,  Brown  v.  Bickets,  4  Johns.  Ch. 
303,  619  [8  Am.  Dec.  667];  Brown  y,  Bickeis,  3  Johns.  Ch.  553; 
Sherrit  v.  Birch,  3  Brown  Ch.  229;  or  one  of  a  great  nambei 
interested,  under  pecoliar  circumBtances,  and  for  convenience, 
representing  the  whole:  Lhyd  v.  LeaHng,  6  Ves.  779;  Adair  v. 
New  Biver  Co.,  11  Id.  429;  Prec.  in  Ch.  592;  PaUc  v.  Clinton, 
12  Yes.  542  (58),  may  litigate  for  the  benefit  of  all:  Story  Eq. 
PL,  sees.  88, 147, 165,  203.  This  bill  is  not  skUlfnlly  drawn, 
yet  it  suflBciently  appears  that  the  plaintiff  is  one  of  the  inhab- 
itants of  the  town,  living  and  holding  property  contiguous  to 
the  square,  the  value  of  which  is  affected  by  the  dedication. 
He  is  therefore  not  a  volunteer,  assuming  to  protect  the  rightt' 
of  others:  but  entitled  to  this  remedy  for  the  protection,  botk 
of  his  individual  and  of  his  common  interests.  Case  remanded 
to  the  county,  to  settle  the  terms  of  the  decree. 


Dedication  of  LAims  to  Public  Va^.—See  StaU  v.  Oatiin^  23  Am.  Deo. 
230;  AbboU  v.  MiUs,  Id.  222,  note  230. 

Priyatx  AcnoN  fob  Public  Kuisanos. — Soe  AbboU  v.  Jfitts,  Id.  222; 
Lansing  v.  Smith,  21  Id.  89,  note  102. 

The  principal  case  is  cited  in  KUtU  v.  P/eifer,  22  CaL  489,  to  the  point 
that  where  a  dedication  to  a  public  use  is  made  by  grant  or  oonveyanoe,  it  is 
valid,  even  though  there  be  no  grantee  in  esse  at  the  time,  to  whom  the  fee 
could  be  conveyed;  and  in  Oreen  v.  Oakes,  17  HI.  252,  to  the  point  that  » 
dedication  will  be  presumed  from  twenty  years'  user  and  acquieeoence  by 
the  owner. 


McCoy's  Adm'bs  v.  Bixbee's  Adm'bs. 

[6  Ohio,  810.] 
Covenant  to  Con  vet,  GoNSTBUcnoN  of. — Where  one  party  to  a  oontnot^ 
in  consideration  of  the  other  party's  undertaking  to  pay  him  for  a  tract  of 
land,  covenants  to  convey  the  land  to  such  party,  without  naming  any 
time  for  performance,  the  payment  of  the  money,  not  the  promise  to  pay 
it^  is  the  real  consideration  for  the  promise  to  convey;  and  in  an  action  on 
such  covenant  the  plaintiff  must  aver  either  that  he  paid  the  money,  or 
that  he  has  tendered,  and  is  ready  and  willing  to  pay  it. 

OovBNANT  reserved  in  the  county  of  Delaware.    The  opinion 
states  the  case. 

Wilcox,  for  the  plaintiffs. 

Swan,  for  the  defendants. 

By  Court,  Wright,  J.     The  points  raised  by  the  demurrer 
make  it  necessary  for  us  to  construe  the  covenant  between  these 
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parties.  Bizbee,  in  consideration  of  McCoy's  undertaking  to 
pay  him  for  a  tract  of  land,  coveoanted  to  convey  to  him  the 
land,  without  mentioning  any  time  for  the  conveyance.  McCoy 
stipulated  to  pay  one  half  the  purchase  money  on  demand,  and 
the  remainder  in  five  years,  with  interest  after  eighteen  months. 
The  common-sense  construction  of  this  contract  in  the  opinion 
of  the  court,  is  the  legal  one.  Bixbee  did  not  manifest  a  clear 
intention  to  convey  away  his  land  to  another,  and  rely  upon  the 
mere  promise  of  the  person  he  conveyed  to,  to  pay  him  for  it. 
Such  a  contract  or  intention  would  be  so  manifestly  against  his 
interests,  and  the  common  and  usual  mode  of  selling  land  on 
credit,  that  the  presumption  is  against  it,  and  clear  expressions 
are  required  to  authorize  such  a  construction.  The  con  sideration 
of  the  convenant  to  convey  is  said  to  be  the  promise  to  pay  by 
McCoy.  We  think  this  too  narrow  a  construction.  The  per- 
formance by  McCoy  of  his  covenants,  the  payment  of  the  money, 
was  the  only  real  substantial  consideration  of  the  promise  to 
convey  by  Bixbee.  To  determine  otherwise  seems  to  us  the  sub- 
stitution of  the  shadow  for  the  substance:  Dustin  v.  Newcomer^ 
8  Ohio,  61.  .Mere  words  should  be  construed  according  to  the 
evident  intention  of  the  parties  using  them:  Courcier  v.  Graham, 
1  Id.  341;  Clermont  v.  Bobby  5  Id.  493.  Why  did  these  parties 
omit  to  fix  the  time  for  making  the  deed  ?  Evidently  in  order 
to  entitle  McCoy  to  the  deed  whenever  he  paid  his  money.  He 
had  the  option  of  a  credit  for  the  whole  purchase  for  five  years, 
unless  Bixbee  demanded  one  half  of  it  before.  It  would  be  un- 
reasonable to  construe  this  so  as  to  compel  Bixbee  to  convey  away 
his  land  without  being  paid  for  it,  and  to  rely  upon  the  mere  prom- 
ise of  his  grantee  to  pay;  and  being  unreasonable,  we  can  not 
suppose  it  was  his  intention  so  to  contract.  As  we  understand 
the  law  applicable  to  such  contracts,  it  gives  no  force  to  techni- 
cal constructions  when  opposed  to  the  intention  of  the  parties. 
It  follows  from  our  opinion,  that  if  McCoy,  the  plaintiff, 
would  show  a  good  title  to  sue  on  the  covenant  of  Bixbee,  he 
must  aver  either  that  he  has  paid  the  money,  or  that  he  has 
tendered,  and  is  ready  and  willing  to  pay.  That  is  the  condi- 
tion of  the  contract  upon  which  the  right  to  sue  depends.  The 
absence  of  such  averment  in  either  count  of  the  declaration  is  a 
fatal  objection.    The  demurrer  is  sustained. 


CowrANT  TO  OoNVBT. — See  Redor  v.  Purdy,  13  Am.  Dec.  494^  note  4dS| 
Parker  v.  ParmeU,  11  Id.  253. 
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McGkegor  v.  Kiloore. 

[d  Obzo.  868.] 

LiABiLiTT  ov  Common  Cabrieb. — The  relation  of  common  carrier  continues 
from  the  time  of  the  shipment  of  goods  until  their  delivery  at  the  point 
of  destination,  unless  such  relation  has  been  intermpted  by  aome  act  of 
the  consignor  or  owner;  but  a  privilege,  given  to  him  in  the  bill  of  lad- 
ing, of  reshipping  the  goods  in  case  of  low  water,  does  not  release  him 
from  his  obligation  to  deliver  safely,  and  he  is  liable  for  any  injury 
caused  to  the  goods  during  such  reshipment. 

MxASURB  OF  Damage  fob  Injury  Caused  bt  Keolect  of  Carrixb  is  the 
value  of  the  goods  at  the  plaoe  of  delivery. 

Case  upon  a  bill  of  lading;  adjourned  in  Hamilton  county. 
The  goods  were  consigned  to  the  plaintiffs  and  shipped  on  board 
the  steamboat  Chesapeake,  to  be  delivered  at  Cincinnati.  The 
damage  to  the  goods  arose  from  the  cask  in  which  they  were 
packed  slipping  away  from  the  workmen  and  rolling  into  the 
river.  The  letter  referred  to  in  the  opinion  was  written  to  the 
defendant  by  the  plaintiffs,  who  requested  him  to  retain  the 
goods  for  lower  freight.  The  other  facts  sufficiently  appear 
from  the  opinion.     There  was  a  special  verdict  for  the  plaintiffs* 

Haines,  for  the  defendant. 

Storer,  for  the  plaintiffs. 

By  Court,  Wbioht,  J.  It  was  not  contended  on  the  trial  be- 
fore the  jury,  nor  is  it  now  insisted,  but  the  water  in  the  Ohio 
river  was  so  low  when  the  Chesapeake  arrived  at  its  mouth,  as 
not  to  admit  of  her  proceeding  to  Louisville.  There  was  no 
dispute  then,  nor  is  there  any  now,  that  the  letter  in  evidence 
was  written  by  the  plaintiffs  to  the  defendant,  and  received  by 
him  at  Trinity,  after  the  goods  were  landed  there.  I  therefore 
take  these  two  facts  as  a  part  of  this  case,  though  not  included 
in  the  findiug  of  the  jury. 

The  bill  of  lading  was  a  contract  to  carry  from  New  Orleans 
to  Cincinnati,  and  deliver  to  the  plaintiffs  there  in  good 
order,  with  privilege  to  the  carrier,  in  case  of  low  water,  to  re- 
ship  for  Louisville  in  some  other  craft,  and  charge  the  increased 
expense  of  such  reshipment  to  the  consignee.  The  first  point 
presented,  it  appears  to  us,  is,  did  the  landing  of  these  goods 
at  Trinity  in  order  for  their  reshipment,  put  an  end  to  the  de* 
fendant's  connection  with  them  as  carrier,  under  the  contract, 
and  convert  him  into  a  warehouse-keeper  and  forwarder  ?  There 
seems  no  necessity  for  inquiring  into  the  custom  of  the  river^ 
when  /;oods  are  transhipped,  to  land  and  protect  them  by 
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temporary  warehouses,  if  none  other  can  be  had,  until  suitable 
craft  arriye  to  take  the  lading  up  the  river. 

The  bill  of  lading  gave  the  carrier  the  privilege  of  forward- 
ing the  goods  on  other  craft  than  tbat  in  which  they  were 
shipped  in  one  event,  and  it  seems  to  us  the  right  to  land  may  be 
conceded  as  incident  to  the  reshipment,  without  at  all  affecting 
the  questions  before  the  court.    It  was  but  a  privilege  to  the 
carrier,  in  the  execution  of  his  contract  to  convey  and  deliver, 
inserted  for  his  own  benefit,  to  secure  him  the  advantage  of  aa 
great  a  portion  of  the  freight  as  he  could  earn,  and  to  throw  upon 
the  owner  any  increase  of  expense.     The  relation  of  carrier 
continues  from  the  shipment  of  the  goods  until  their  arrival  at 
their  destined  port,  and  delivery:  WhUeaides  v.  BusseU,  8  W.  &  S. 
44;  DwnseLhv.  Wade,  2 Scam.  285;  Angell on  Carriers, 227;  unless 
that  relation  has  been  interrupted  by  some  act  of  the  owner  or 
consignee.     In  that  possible  view  of  the  case,  the  letter  alluded 
to  was  read  in  evidence.     It  is  now  claimed  that  the  letter  con- 
stituted the  defendant  the  agent  of  the  plaintiffs,  and  put  an 
end  to  his  duties  as  carrier.    There  is  nothing  in  the  case,  and 
there  was  no  evidence  on  the  trial,  to  show  that  this  letter  was 
received  by  the  defendant  before  the  accident  to  the  goods. 
If,  therefore,  the  receipt  of  the  letter  was  admitted  to  affect 
what  the  defendant  urges,  a  state  of  things  is  not  shown  in  this 
case,  in  which  the  letter  can  bear  upon  the  injury.     The  utmost 
that  could  be  claimed  for  this  letter,  if  received  before  the  in- 
jury, would  be  to  exonerate  the  carrier  from  injury,  while  the 
goods  were  detained,   under  the  letter,   for  lower  rates   ot 
freight.     It  can  not  reach  back  to  influence  an  injury,  which 
the  goods  received  immediately  after  they  were  landed,  and  be- 
fore the  letter  was  received  or  perhaps  written.     The  defendant 
had  these  goods,  as  carrier,  when  they  were  injured,  and  is 
subject  to  the  law  of  carriers.     '*  A  common  carrier  warrants 
the  safe  delivery  of  goods  in  all,  but  the  accepted  cases  of  the 
act  of  God  and  public  enemies:"  EUioU  v.  BosseU,  10  Johns.  7; 
[6  Am.  Dec.  306].     A  carrier,  in  taking  freight,  is  bound  to  use 
sound  and  proper  hands,  and  machinery,  for  lading  and  un- 
lading, and  the  safe  handling  and  removing  the  goods;   and  if 
loss  ensue  from  the  failure  in  any  particular,  the  carrier  must 
bear  it:  Abbott,  259;  Gof  v.  Clinkard,  1  Wils.  282;  1  Doug. 
278.     The  injury  in  this  case  resulted  from  the  want  of  machin* 
ery  to  remove  heavy  articles,  or  the  carelessness,  inattention,  ox 
want  of  strength  in  the  hands  employed. 
It  remains,  then,  only  to  inquire  into  the  proper  rule  of  dam* 
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ages  in  the  case.  The  goods  were  delivered  in  Cincinnati  in  an 
injured  condition.  The  carrier  earned  full  freight  for  their 
transportation.  It  would  seem  to  be  the  dictate  of  natural 
justice,  that  the  person  liable  for  their  safe  delivery,  should 
make  good  to  the  owner  the  injury  they  sustained  while  under 
his  care  and  control.  The  owner  was  entitled  to  the  goods  at 
Cincinnati  in  their  perfect  state.  But  for  the  act  of  the  defend- 
ant, he  would  have  had  them  in  that  condition.  The  carrier, 
in  case  he  deliver  goods  at  the  port  of  delivery,  earns  and  is 
entitled  to  demand  full  freight,  notwithstanding  they  have  been 
partially  injured,  and  the  consignee  must  look  to  his  bill  of  lad- 
ing for  indemnity. 

In  New  York  the  rule  is  established,  that  the  measure  of 
damage  is  the  value  of  the  goods  at  the  port  of  delivery:  Amory 
V.  McGregor,  15  Johns.  88  [8  Am.  Deo/  205];  Bracket  t. 
McNair,  Uld.  171  [7  Am.  Dec.  447]. 

The  supreme  court  of  Pennsylvania,  upon  full  examination, 
held  it  best  to  remove  from  the  carrier  all  temptations  to  fraud, 
and  that  was  best  done  by  making  him  liable  for  the  value  of 
^oods  lost  at  the  place  of  delivery;  and  established  that  as  the 
Tule  of  damages  in  such  cases,  founded  upon  authority,  general 
<K)nvenience,  and  good  policy:  GUlingham  v.  Dempsey,  12  Serg. 
&  B.  186;  Sedg.  on  Damages,  370;  Angell  on  Carriers,  sec.  483; 
2  Kent  Com.  600,  where  the  following  cases  are  cited:  Oakey 
V.  Russell,  18  Martin's  Louis,  62;  Brandt  v.  Bowlby,  2  Barn.  & 
Adol.  932;  Warden  v.  Greer,  6  Watts,  424;  0* Conner  \.  Forster, 
10  Id.  418;  Wallace  v.  Vtgua,  4  Blackf.  260;  Arthur  v.  Schooner 
Ca&dua,  2  Story  Cir.  Ct.  81.  These  authorities  are  not  shaken 
by  those  cited  by  the  defendant.  We  think  this  obviously  the 
rule  of  law  and  justice.  The  jury  have  returned  two  valuations^ 
looking  to  this  point. 

1.  The  value,  adding  sixty  per  cent,  to  the  sterling  cost,  aa 
the  usual  mercantile  estimate  in  Cincinnati,  to  cover  the  charges, 
freight,  and  insurance  from  Liverpool. 

2.  The  actual  value  of  the  goods  in  Cincinnati,  deducting 
therefrom  the  proceeds  of  the  goods,  sold  in  their  injured  con- 
dition. 

Which  of  these  furnishes  the  rule  of  damages,  is  the  question. 
The  first  is  the  usual  mode  of  ascertaining  the  net  cost  of  such 
goods  in  Cincinnati.  In  the  absence  of  other  evidence,  that 
would  be  taken  as  the  value  of  the  goods.  But  when  the 
actual  value  is  found,  the  supposed  or  presumed  value  yields. 
That  is  the  case  here;  the  jury  have  assessed  the  damages,  as 
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predicated  on  the  actual,  as  well  as  the  supposed  value;  the 
actual  value  measures  the  real  injury,  and  is  the  rule  of  damage. 
Judgment  for  the  plaintiff  for  that  sum  with  interest. 


LiABnJTT  OF  Ck>MMOir  CAKTtTTBR. — See  DaggtU  v.  Shaw^  25  Am.  Deo.»A39, 
and  note  442,  where  the  other  cases  in  this  series*  on  the  snbjeot  are 
oollected. 

The  principal  case  is  cited  in  Waltih  v.  Steamboat  U.  M,  Wright,  1  Kewb. 
496*  to  the  point  that  money,  not  exceeding  a  reasonable  amoont^  earned 
with  a  pMi«ngar»  may  he  included  under  the  term  baggage. 


Saundebs  v.  Stotts. 

[6  Omo.  880.] 

Plb4  that  Sxaled  Notb  was  Obtaihsd  bt  Fraud,  covin,  and  misrepmen- 
tationiB  good  on  demurrer;  and  fraud  may  be  specially  pleaded  in  bar, 
without  averring  the  acta  constituting  the  fraud,  even  where  evidence 
thereof  might  be  given  under  the  general  issue. 

Bkbt.  Adjourned  from  the  county  of  Franklin.  The  opin- 
ion states  the  case. 

Starling  and  OUbert^  for  the  plaintifTs. 

8wan^  for  the  defendant. 

By  Ck>art,  Wood,  J.  The  plaintiff  in  his  declaration  coants 
on  a  sealed  note,  bearing  date  July  20, 1827,  for  the  sum  of  five 
hundred  dollars,  payable  on  or  before  the  fifteenth  of  Novem- 
ber next,  after  its  date.  To  this  declaration  the  defendant  has 
filed  a  special  plea  in  bar,  that  the  said  note  was  "  obtained 
from  the  said  Stotts  by  the  said  Saunders,  and  others  in  col- 
lusion with  him,  by  fraud,  covin,  and  misrepresentation."  2. 
Plea,  rum  est  factum.  To  the  special  plea  there  is  a  general 
demurrer  and  joinder. 

The  ouly  inquiry  is,  can  the  special  plea  be  sustained  ?  That 
fraud  is  a  defense  at  law,  is  not  now  to  be  considered  as  an  open 
question.  It  has  been  settled  by  numerous  adjudications.  So 
far  has  the  principle  been  carried,  that  in  a  court  of  equity 
a  defendant  will  not  be  relieved  agaiost  a  penal  bond,  obtained 
from  him  by  fraud,  if  he  has  neglected  to  make  his  defense  at 
law:  Lacy  v.  Oarard,  2  Ohio,  7. 

But  to  avoid  a  deed,  it  is  claimed,  the  only  fraud  which  can 
be  pleaded  at  law  is  fraud  in  its  execution,  such  as  its  fraudu- 
lent reading;  the  substitution  of  one  instrument  for  another;  or 
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the  obtaining  by  Bome  device  or  fraudulent  representation  Bucb 
an  inBtrument  as  the  party  did  not  intend  to  give.  This  is 
doubtless  the  law  on  the  subject:  Vrooman  y.  PhdpSy  2  Johns. 
177;  Dorr  v.  Munsell,  13  Id.  430;  Belden  v.  Davies,  2  Hall,  446; 
Hazard  v.  Irwin,  18  Pick.  95.  Let  us  apply  this  law  to  the 
case  before  us;  the  defendant  has  pleaded,  that  the  note  was 
obtained  by  *'  fraud,  covin,  and  misrepresentation." 

The  counsel  for  the  plaintiff  claim  that  this  plea  is  bad,  be- 
cause it  does  not  set  out  the  facts  and  circumstances  on  which 
the  fraud  arises;  and  that  it  is  uncertain  from  the  plea  whether 
the  fraud,  covin,  and  misrepresentation  it  sets  up  have  reference 
to  the  inducements  to  the  execution  of  the  i^ote,  or  the  execution 
itself.  This  may  be  answered  thus :  that  fraud  is  a  mixed  question 
of  law  and  fact;  that  it  consists  of  a  multiplicity  of  circumstances^ 
and  therefore  might  be  inconvenient  to  require  them  to  be  set 
forth:  2  Mau.  &  Sel.  377;  that  there  are  many  precedents,  di- 
rectly in  point,  which  are  evidence,  that  the  law  holds  such 
general  allegation  of  fraud  and  covin  sufficient.  In  Will.  Pr. 
93,  the  pleader  is  advised  to  add  a  plea  of  fraud  and  covin 
generally,  omitting  a  statement  of  the  particular  misrepresenta- 
tions. Several  authorities  are  cited  to  sustain  such  position. 
The  case  of  Dorr  v.  IlunseU,  13  Johns.  430,  it  is  true,  is  said  by 
the  author  to  be  against  the  sufficiency  of  such  plea,  but  with 
due  respect  for  his  accuracy,  I  am  led  to  a  different  conclusion. 
I  find  nothing  in  that  case,  against  the  sufficiency  of  such  plea, 
as  he  advises  the  pleader  to  add.  The  action  was  debt  on  a 
bond.  The  defendant  craved  oyer,  and  set  out  the  condition, 
and  filed  a  special  plea,  setting  forth  divers  fraudulent  state- 
ments and  misrepresentations,  all  of  which  were  inducements 
to  the  making  of  the  bond,  but  none  of  them  had  any  relation 
to  a  bearing  upon  its  actual  execution.  The  plaintiff  demurred 
specially,  and  the  court  determined  the  plea  was  bad;  that  the 
fraud  alleged  was  in  the  representation  of  the  thing  for  which 
the  bond  was  taken,  and  did  not,  by  the  plaintiff's  own  show- 
ing, relate  to  the  execution  of  the  bond.  In  this  very  case,  it 
is  also  worthy  of  remark,  that  there  is  a  third  plea  of  fraud  in 
obtaining  the  bond  generally,  to  which  there  is  a  replication; 
and  from  anything  to  be  gathered  from  the  case,  was  considered 
by  all  concerned  as  a  good  plea.  I  have  been  more  particular 
in  this  case,  because  the  plaintiff's  counsel  say  it  is  the  authority 
on  which  they  mainly  rely  to  support  their  position,  that  the 
plea  here  filed  is  bad.  I  think  it  is  entitled,  at  least,  to  some 
consideration  as  an  authority  for  the  defendants. 
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It  is  said  that  this  plea  affords  no  notice  to  the  opposite 
party,  whether  it  is  fraud  in  the  execution  of  the  note,  or  only 
misrepresentations  which  were  the  inducement  to  make  it; 
which  only  amount  to  a  want  of  consideration,  and  are  no  de- 
fense to  a  valid  instrument.  It  would  seem  to  me,  this  objec- 
tion, on  general  demurrer,  at  least,  is  not  well  taken.  The  very 
nature  of  a  valid  instrument  precludes  an  inquiry  into  the 
want  of  consideration;  any  representations  made,  therefore,  to  in- 
duce its  execution,  as  to  the  nature  or  quality  of  property  for 
which  it  is  given,  and  which  do  not  amount  to  fraud  in  the 
execution  itself,  are  settled  by  the  law  not  to  be  the  subject  of 
inquiry.  The  plaintiff  could  not,  therefore,  be  misled  by  suppos- 
ing the  inquiry  under  the  plea,  would  be  a  species  of  fraud,  which 
the  law  would  not  permit  on  this  trial  to  be  investigated.  It  is 
clear,  then,  that  no  other  construction  can  be  given  to  this  plea, 
than  that  the  fraud,  covin,  and  collusion  it  sets  up  are  such  as 
relate  to  the  execution  of  the  note,  and  in  this  particular  the 
plea  is  su£Sciently  certain.  Is  this  plea  bad,  because  it  does 
not  aver  the  acts  which  constitute  the  fraud  ?  The  current  of 
authority  is  certainly  the  other  way.  In  2  Hall,  434,  there 
is  a  replication  to  a  special  plea  in  bar,  setting  up  that  a  deed 
of  release  was  obtained  by  fraud  and  covin;  this  replication  was 
treated  as  sufficient,  although  so  general  and  broad  in  its  alle- 
gation, for  the  defendant  in  his  rejoinder  took  issue  upon  it. 
There  are  many  precedents  of  high  authority  in  the  books  to 
support  this  plea,  and  we  think  it  sufficient  to  bar  the  plaintiff's 
right  of  recovery. 

One  point  more  remains  to  be  disposed  of.  The  plaintiff  'a 
counsel  claim,  that  if  it  is  fraud  in  the  execution  of  the  contract 
on  which  the  defendant's  counsel  rely,  that  such  fraud  may  be 
given  in  evidence,  under  the  general  issue  of  non  est  factum,  and, 
therefore,  the  plea  amounts  only  to  the  general  issue,  and  must 
be  held  bad.  If  the  counsel  are  correct  on  both  points  of  law, 
their  reasoning  has  nevertheless  more  ingenuity  than  solidity,  in 
its  application  to  this  case.  In  assumpsit,  payment,  award,  and 
satisfaction,  a  release,  discharge,  and  until  the  case  of  Inman 
V.  Jenkins,^  a  former  recovery  might  be  given  in  evidence  under 
the  general  issue.  Either  of  these  grounds  of  defense  might  be 
pleaded,  and  the  plea,  I  apprehend,  would  not  be  rejected  as 
amounting  to  nothing  more  than  the  general  issue.  Fraud  may 
be  pleaded  here,  but  because  it  may  be  given  in  evidence,  it  by 
no  means  converts  the  x>lea  into  the  general  issue.     On  all  the 

1.8  Ohio,  971. 
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point-s  made,  tbe  plea  is  held  sufficient,  and  tbe  demurrer  is 
overruled.     There  is  an  issue  of  fact  for  the  jury. 


Pleading  Fbaud. — See  Huston  v.  Williams,  25  Am.  Dec.  84^  note  95» 
Davis  y.  Hooper,  24  Id.  751,  note  753;  Dean  v.  Mason,  10  Id.  162;  Taylor  ▼. 
King,  8  Id.  746,  note  748. 


Spurgeon  v.  MoElwain. 

[6  Omo.  41Q.] 

Law  will  not  Assist  Person  who  Lvtentionallt  Aids  Anotheb  in  an 
illegal  act,  and  where  it  ia  unlawful  to  keep  a  nine-pin  alley  appnrtenaai 
to  a  coffee-house,  a  carpenter  who  builds  such  an  alley,  knowing  the  par- 
pose  for  which  it  was  constructed,  can  not  recoYer  the  price  of  erecting  it. 

AsstTMPSiT  reserved  from  Franklin  county,  on  a  motion  for  a 
new  trial.  The  defendant  insisted  that  as  the  work  was  done 
to  aid  in  playing  a  game  at  a  place  forbidden  by  law,  the  con- 
sideration was  illegal.  The  court  so  instructed  the  jury,  who 
rendered  a  verdict  for  the  defendant.  The  plaintiff  moves  for 
a  new  trial  on  the  ground  of  misdirection.  The  other  facts  are 
stated  in  the  opinion. 

Sloan,  for  the  plaintiff. 

WUcox,  for  the  defendant. 

By  Court,  Lane,  J.  The  statute,  vol.  29,  p.  162,  forbids, 
under  a  penalty,  any  tavern-keeper  or  retailer  from  keeping, 
or  permitting  to  be  kept,  a  nine-pin  alley  in  the  building  occu- 
pied for  that  purpose.  Can  a  carpenter,  knowing  the  object, 
recover  tbe  price  of  erecting  it  ? 

The  principle  is  of  general  application,  that  contracts  contrary 
to  sound  morals,  public  policy,  or  forbidden  by  law,  will'  not  be 
executed  by  courts  of  justice.  Although  the  rule  is  plain  and 
definite,  difficulties  sometimes  arise  in  its  practical  application. 
If  an  improper  use  be  made  of  goods  innocently  sold,  or  if 
the  results  of  honest  labor  be  devoted  to  improper  purposes,  the 
agent  or  the  vendee  ought  not  to  be  visited  with  the  penalty; 
yet  if  they  intend  to  assist  it  in  the  illegal  act,  they  are  parties 
to  its  unlawfulness,  and  deserve  no  aid  from  the  law:  Chit,  oo 
Con.  692  b;  C  n  ml  ell  y,  Dawson,  4  Man.  G.  &  S.  376. 

For  tbe  purpose  of  drawing  the  line  between  fraud  and  inno- 
eency,  the  plain  tiff  proposes  as  a  test,  to  inquire  if  the  plaintifl 
derives  any  benefit  from  the  unlawful  use  of  the  goods,  or  ap- 
propriation of  the  fruits  of  labor.     In  our  opinion,  a  better  rale 
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may  be  found,  more  conformable  to  sound  morality,  and  suffi- 
ciently accurate  for  practical  application.  If  one  intend  to  aid 
another  in  an  illegal  object,  be  shall  not  be  assisted  by  the  law. 
As,  if  he  sells  goods  packed  in  a  particular  form  for  the  purpose 
of  being  smuggled:  1  Bos.  &  Pul.  551.  Nor  the  price  of  drugs 
for  the  purpose  of  being  illegally  used  in  beer:  1  Mau.  &  Sel. 
593.  And  if,  knowing  the  purpose  and  having  the  ability,  he 
do  not  prevent  it,  he  is  deemed  to  intend  it,  as  in  the  late  case  of 
lodgings  let.  Abbott  held,  a  weekly  rent  was  not  recoverable 
after  the  landlord  knew  they  were  used  for  prostitution:  21 
Comb.  430  (21  Eng.  Com.  L.  430);  Jennings  v.  Throgmorton, 
By.  &  M.  251.  And  the  man  is  deemed  to  intend  the  thing 
he  sells  or  makes  shall  be  appropriated  to  its  ordinary  use.  If 
that  ordinaryuse  be  innocent,  he  is  not  chargeable  with  a  sub- 
sequent misapplication.  If  a  carpenter  build  a  house,  he  is  not 
to  be  presumed  to  do  it  for  bad  purposes;  or  if  a  blacksmith 
sell  an  ax,  he  is  not  to  be  held  privy  to  a  blow  which  may  be 
struck  without  proof  of  design.  Yet  even  here,  if  he  intend  to 
build  a  brothel  or  to  assist  in  a  burglary,  he  ought  not  to  have 
the  fruits  of  his  labor.  And  if  the  ordinary  use  of  the  thing 
produced  be  illegal,  he  must  be  taken  as  intending  the  use  and 
as  privy  to  the  illegality,  and  therefore  entitled  to  no  benefit 
for  his  labor. 

Such  is  the  condition  of  this  plaintiff.  He  assisted  in  con- 
structing a  nine-pin  alley  appurtenant  to  a  coffee  house.  It  is 
an  erection  8ui  generis,  whose  ordinary  use  in  such  a  place  is 
unlawful.  It  was  right  for  the  court  to  charge  the  jury  he  could 
not  recover  for  this  work. 


lTj«»flATi  Ck>irtBiCT,  AonoH  on.— -See  Plvmer  ▼.  SmUhf  22  Am.  Deo.  478; 
JtoUY.  Bagvbd,  Id.  759,  note  761;  Beat  ▼.  Strong,  20 Id.  607,  note  611;  Ou- 
Uekv.  Ward,  18  Id.  389,  note  403;  Bobyv.  FTest,  17  Id.  423;  Svmyze  y.  Hull, 
14  Id.  399,  note;  Cfray  v.  Hoberts,  12  Id.  383,  note  385;  Morton  ▼.  FlOeher, 
Id.  366;  Hibemia  T.  Corp.  ▼.  Henderson,  11  Id.  593;  WiUon  v.  5^>eficer,  10 
Id.  491;  Seidenbender  Y.  CharUs^Sld.  682. 


The  Univebsalibt  Ghuboh  v.  Trustees,  Etc. 

[6  OmOp  446.] 

PluoncB  OH  Mandamus  is,  in  this  Btate,  according  to  the  naages  and 
principles  of  the  common  law,  and  no  pleadings  are  allowed  to  contradict 
ooUaterally  the  return  to  the  writ. 

BxruBK,  What.  Sufficisnt. — A  return  to  a  writ  of  mandamus,  issued  to 
tnutees  of  mimsterial  lands  to  compel  them  to  distribute  to  the  relators 
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their  proportion  of  the  funds  accming  from  such  lands,  which  statei 
that  ail  of  such  funds  were  previously  distrihuted  by  them  to  the 
parties  who  applied  therefor,  is  sufficient. 

MAin>AMD8»  adjourned  from  Hamilton  county.  An  alterna- 
tiye  mandamus  was  issued  upon  the  relation  of  the  plaintiffs 
against  the  trustees  of  the  ministerial  section,  number  twenty- 
nine,  in  Columbia  township,  granted  by  congress  for  religious 
purposes,  commanding  them  to  pay  to  the  relators  their  pro- 
portion of  the  rents  and  profits  of  said  section  for  the  years 
1833-34,  or  show  cause  why  they  refuse.  The  trustees  made 
return  that  they  were  required  by  law  to  distribute  the  rents 
and  profits,  on  the  first  Monday  of  January  of  each  year,  to 
such  religious  societies  as  might  apply;  that  they  had  distributed 
all  the  funds  in  their  hands  for  the  years  named,  and  that  the 
relators  had  not  applied  to  them  prior  to  such  distribution.  To 
this  return  the  relators  pleaded  that  they  had,  in  each  of  said 
years,  regularly  applied  for  their  proportion  of  the  rents  and 
profits.     To  this  plea,  the  defendants  demurred  generally. 

Storer  db  Spencer^  for  the  trustees. 

Fox,  contra. 

By  Court,  Wbiget,  J.  The  first  inquiry  claiming  our  atten- 
tion is,  whether  by  the  common  law,  it  is  competent  for  the 
relator  to  traverse  and  falsify  the  return  made  to  an  alternative 
mandamus  ? 

The  object  of  the  remedy  by  mandamus  is  to  compel  public 
officers  and  private  individuals  in  matters  relating  to  the  pub- 
lic, to  perform  their  public  duties:  8  Bl.  Com.  110;  Bac.  Abr., 
Mandamus;  JiUson  v.  Putnam  County,  19  Ohio,  415.  It  is  a 
writ  to  compel  action  by,  not  to  give  remedy  against,  the  in- 
dividual officer,  for  injury  resulting  from  an  imperfect  or  im- 
proper action:  3  Burr.  126,  167;  6  Binn.  103. 

At  the  common  law  no  pleadings  are  allowed  beyond  the  re- 
turn collaterally  to  contradict  it.  Taking  the  return  as  true, 
judgment  is  pronounced,  awarding  a  peremptory  mandamus  or 
refusing  it.  This  is  given  upon  the  legal  sufficiency  of  the  re- 
turn. If  false,  the  relator  was  driven  to  his  action  to  falsify 
the  return,  and  to  obtain  redress,  ^he  statute  of  9  Anne,  o. 
20,  changed  the  common  law  practice  in  England,  and  made 
2)ro vision  for  a  course  of  pleading  and  regular  trial:  4  Bao. 
Abr.  520;  3  Holt,  266,  267. 

In  New  York  the  legislature  has  made  provision  by  statute  to 
regulate  the  practice  iu  cases  upon  mandamus:  1  N.  B.  L.  107; 
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People  V.  Champion  f  16  Johns.  62.  In  Virginia,  Pennsylvania, 
New  Jersey,  and  Massachasetts,  the  common  law  prevails  as  to 
such  proceeding:  Howard  v.  Oage,  6  Mass.  464,  466;  6  Dennis 
(Dane)  Abr.  323,  335;  6  Binn.  9.  We  have  no  statute  in  this 
state  on  the  subject  of  the  practice  on  this  writ.  The  statute 
authorizes  the  courts  to  proceed  according  to  the  usages  and 
principles  of  law :  29  Ohio  Laws,  56.  The  rules  and  principles  of 
the  common  law  have  been  uniformly  held  to  govern  our  prac- 
tice, so  far  as  they  are  applicable  to  our  condition  and  circum- 
stances: Linddey  v.  Coats,  1  Ohio,  245.  In  Turner^ s  case,  5 
Id.  542,  this  court  determined  that  recurrence  should  be  had 
to  the  common  law,  to  learn  the  cases  proper  for  the  applica- 
tion of  this  writ.  The  counsel  for  the  relators  urge  that  the 
court  is  in  duty  bound  to  fix  some  rules  to  govern  the  practice 
on  this  writ,  consonant  with  the  practice  in  those  countries 
where  the  common  law  rule  has  been  found  inconvenient  and 
remedied.  The  court  doubtless  has  the  power  to  regulate  its 
practice,  but  it  is  a  power  to  be  exercised  cautiously.  The  ex- 
pediency of  exercising  the  power  in  this  class  of  cases  is  ques- 
tioned. In  other  states,  as  well  as  in  England,  the  practice  has 
been  changed  by  the  legislature,  not  the  courts.  In  this  state, 
this  very  practice  was  before  the  legislature  several  years  ago, 
and  no  change  was  thought  necessary.  We  think  the  practice 
might  be  simplified,  and  justice  more  speedily  administered 
than  by  pursuing  the  course  of  the  common  law;  but  until  the 
general  assembly  shall  interfere,  unless  the  evils  of  the  present 
system  shall  become  more  apparent  to  us,  we  must  decline  in- 
terference. The  pleas,  therefore,  which  question  the  truth  of 
the  return  to  the  mandamus  can  not  be  received. 

The  remaining  question  is  upon  the  su£Sciency  of  the  return* 
It  is  in  substance,  that  at  the  annual  meeting  of  the  trustees 
they  distributed  according  to  law  all  the  funds  in  hand  to  those 
applying;  and  the  relators  did  not  apply.  The  trustees  have 
no  fund  now  to  distribute.  It  has  all  been  distributed  out.  If  it 
has  been  so  distributed  in  wrong,  the  individual  agents  are  not 
to  be  punished,  nor  redress  secured  to  the  injured  in  this  form 
of  action.  The  precise  question  here  arising  was  before  the 
court  in  Ohio,  ex  rel.  Hodge  v.  Newton  (Ohio  v.  Trustees  of  Town- 
ship Four),  2  Ohio,  109,  in  which  the  court  held  that  inasmuch  as 
the  command  of  the  mandamus  could  not  act  on  the  specific  fund, 
no  order  could  be  awarded  to  act  on  any  general  fund  within 
the  control  of  the  trustees.  The  court  say:  ''  The  proceeds  of 
each  year  are  specifically  appropriated  to  each  society,  accord« 
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ing  to  the  number  of  its  members  for  that  year.  There  are  dif- 
ferent owners  of  the  rents  for  each  separate  year;  and  if  injus- 
tice be  done  in  making  a  dividend,  it  can  not  be  corrected  in  a 
subsequent  one  without  injustice." 

The  return  is  sufficient;  a  peremptory  mandamas  is  refused, 
at  the  cost  of  the  relators. 


Rbtubn  to  Wsrr  of  Mandahus,  Faois  Stated  in,  not  Travxbsablb. — 
See  Bronus  v.  Renter,  2  Am.  Dec.  534. 

The  principal  case  is  cited  in  People  v.  Lieb,  85  HI.  490,  to  the  point  that 
mandamas  is  not  awarded,  unless  the  right  of  the  relator  is  dear,  and  tht 
party  to  be  coerced  bound  to  act. 


Dows  V.  Habpeb. 

[6  Ohio,  618.] 
Wkit  or  Ebbob  Ck>B4H  Nobis  lies  to  examine  into  an  error  in  fact  dekor»ihm 
record  in  a  judgment  of  the  supreme  court. 

Applioation  for  a  writ  of  error.  The  applicants  exhibited  to 
the  court  the  record  of  a  judgment  of  the  supreme  court  in 
Ashtabula  county,  in  favor  of  Harper  and  Paine,  against  Dows 
and  Carey,  and  assigned  for  error  the  death  of  Paine  before  the 
judgment,  and  prayed  for  a  writ  of  error  coram  nobis  resident, 

Qriswold  and  Sawlell,  for  the  applicants. 

By  Court,  Wbioht,  J.  The  single  question  raised  upon  the 
application  before  us  is,  whether  a  writ  of  errorwill  lie  to  exam- 
ine into  an  error  in  fact,  dehors  the  record  in  a  judgment  of  the 
supreme  court  ?  No  practice  on  the  question  is  known  to  us, 
this  being  the  first  application  within  our  knowledge,  though 
tradition  advises  us  that  the  writ  has,  in  times  past,  been  both 
allowed  and  refused. 

In  England,  errors  in  fact  are  corrected  in  the  common  pleas 
during  the  judgment  term  without  writ.  After  the  close  of  the 
term  such  errors  are  examined  into  upon  writ  of  error  in  the 
king's  bench:  Sheepshanks  v.  Lucas,  1  Burr.  410;  2  Saund.  101, 
a.  n.  1,  308.  The  writ  of  error  coram  no&ts  is  not  within  the  stat- 
ute of  27  Eliz.  allowing  writs  of  error  from  the  exchequer  to  the 
king's  bench;  and  such  writ  is  held  not  to  lie  to  the  house  of 
lords,  because  it  is  inconsistent  with  the  dignity  of  that  court  to 
take  cognizance  of  facts.  It  has,  after  great  argument,  been 
decided  that  the  king's  bench  could  reverse  its  own  judgment 
on  a  writ  of  error:  3  Salk.  145;  2  Leon.  74;  Cro.  Eliz.  106;  Yelv. 
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157.  It  is  now  held  that  for  errors  in  fact  in  the  king's  bench, 
its  judgments  may  be  reversed  in  the  same  court  by  writ  of  error 
coram  nobis  reMenli  F.  N.  B.  21,  49;  1  Str.  127;  as  other* 
wise  the  erroneous  proceeding  could  not  be  reached. 

If  the  necessity  for  a  writ  of  error  to  the  king's  bench  in  the 
state  of  things  in  England,  was  a  good  reason  for  the  use  of 
the  writ  there,  the  same  reason  exists  in  this  state«  The  su- 
preme court  being  our  highest  judicial  tribunal,  no  other  court 
can  examine  its  proceedings,  and  if  the  writ  of  error  coram  nobis 
resident  is  refused  in  our  practice,  wrongs  resulting  from  the 
errors  in  fact  of  this  court,  would  remain  without  redress. 

The  supreme  court  of  New  York  has  adopted  the  like  prac- 
tice: DewiU  Y.  Poet,  11  Johns.  460. 

The  writ  is  allowed,  returnable  to  the  next  term. 


Wbit  ov  Bbbor  Coram  Nobis.— -See  Wymie  ▼.  Th^  Owemor^  24  Am.  Daa 
448^  note  449. 


Watson  v.  Trask. 

[6  Omo,  681.] 
LmL,  WoAT  WoBiMi  CoNSTrruTB. — ^To  print  and  publish  of  one  that  he  hat 
infringed  another's  patent  for  bark  milla,  ia  a  libel;  for  sach  publication 
tends  to  injure  hie  business  and  reputation,  and  to  expose  him  to  hatred 
and  contempt. 

Libel,  adjourned  from  Qeauga  county.  The  plaintiff  alleged 
that  he  was  the  original  inventor  aod  owner  of  a  valuable  bark 
mill,  and  that  he  had  been  for  ten  years  engaged  in  the  busi- 
ness of  manufacturing  and  selling  aaid  mills  for  profit;  and 
that  the  defendant  published  the  following  libel: 

'*  Caution. — ^The  public  are  cautioned  against  purchasing, 
makiiig,  or  vending  the  pretended  patent-right  of  one  Watson 
to  the  patent  bark  mill,  he  having  no  right  whatever  to  the 
same.  The  original  patentees  to  said  bark  mill  are  Edward  and 
John  Trask,  who  have  deeded  their  right  to  this  state  to  the 
subscriber,  who  alone  can  and  will  dispose  of  the  right  to  said 
mill  in  Ohio.    Israel  Trask." 

'*  E.  and  J.  Trask  invented  and  put  in  operation,  in  the  year 
1819  or  1820,  a  bark  mill,  and  in  the  year  1821  obtained  letters 
patent  for  the  same.  In  the  year  1822,  Clinton  Watson,  by  his 
own  oonfeesion,  saw  and  examined  one  of  said  mills,  and  it  is 
believed  called  on  the  patentees  for  the  purpose  of  procuring 
4ie   right    of    vending    the  same,  which    was    not   granted. 
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Soon  after,  be  commenced  Belling  mills  made  after  this  pattern » 
and  still  perseveres  in  his  infringement  of  the  right  of  said 
Trask,  shielded  from  prosecution  by  his  want  of  responsibility. 
I.  Trask." 

Plea,  not  guilty,  with  notice  in  justification  that  the  publica- 
tion is  true.    Verdict  for  the  plaintiff. 

MaihewB  and  HUcJwock,  for  the  defendant,  now  moved  in  ar- 
rest of  judgment. 

Ferkina,  for  the  plaintiff. 

Bj  Court,  Wbight,  J.  Where  one  falsely  and  maliciouslj 
orally  charges  another  with  anything  involving  moral  turpi- 
tude, which,  if  true,  will  subject  him  to  infamous  punishment,  or 
that  tends  to  exclude  him  from  society,  or  to  prejudice  him  in 
his  office,  profession,  trade,  or  business,  the  parties  accused 
may  seek  redress  by  a  suit  in  slander,  and  recover  without 
proof  of  actual  damage.  Where  the  words  are  false,  the  law 
infers  malice,  and  where  their  natural  tendency  is  to  injure,  the 
law  presumes  damages:  6  Bac.  Abr.  205;  Stark,  on  Sland.  11, 
12, 100,  8, 9, 10;  Brookery,  Coffin,  5  Johns.  188  [4  Am,  Dec.  337]; 
Backus  v.  Richardson,  Id.  476;  Burtch  v.  Niekeraon,  17  Id.  217 
[8  Am.  Dec.  390].  Where  the  slander  is  written  and  published, 
it  is  denominated  libel.  A  libel,  in  reference  to  individual  in- 
jury, may  be  defined  to  be  a  false  and  malicious  publication 
against  an  individual,  either  in  print  or  writing,  or  by  pictures, 
with  intent  to  injure  his  reputation  and  expose  him  to  public 
hatred,  contempt,  or  ridicule :  CommonweaUh  v.  Clap,  4  Mass. 
163  [3  Am.  Dec.  212;]  People  v.  Crosswdl,  3  Johns.  Cas.  854; 
Steele  v.  Souihwick,  9  Johns.  214. 

Whatever  charge  will  sustain  a  suit  for  slander  where  the 
words  are  merely  spoken,  will  sustain  a  suit  for  a  libel,  if  they 
are  written  or  printed  and  published;  and  it  will  be  seen  at  one 
glance  that  many  charges,  which  if  merely  spoken  of  another 
would  not  sustain  a  suit  for  slander,  will,  if  written,  or  printed 
and  published,  sustain  a  suit  for  libel.  Words  of  ridicule  only, 
or  of  contempt,  which  merely  tend  to  lessen  a  man  in  public 
esteem,  or  to  wound  his  feelings,  will  support  a  suit  for  libel, 
because  of  their  being  embodied  in  a  more  permanent  and  en- 
during form;  of  the  increased  deliberation  and  malignity  of 
their  publication,  and  of  their  tendency  to  provoke  breaches  of 
the  public  peace.  This  we  understand  to  be  the  settled  law  of 
libel  in  this  stat^,  sustained  by  the  uniform  decisions  of  our 
courts,  without  a  single  exception  within  our  knowledge. 
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Subj.  ct  the  publication  in  question  to  the  test  of  the  defini- 
tions given.  The  publication  is  declared  to  be  of  the  plaintiff 
in  his  business  of  maker  and  vendor  of  bark  mills.  It  imputes 
to  him  the  infraction  of  another's  patent.  This,  if  true,  would 
subject  him  and  those  purchasing  and  using  his  mills  to  prose- 
cation.  Nothing  could  have  a  more  direct  tendency  to  the 
entire  destruction  of  his  business.  It  denies  tho  x^l^ii^tiff's 
right  to  deal  in  the  subject  of  his  occupation,  and  asserts  an 
adverse,  inconsistent  right,  which  he  knew  and  acknowledged. 
It  thus  imputes  to  him  falsehood,  fraud,  the  want  of  capacity  to 
confer  a  legal  right  by  the  sale  of  his  manufactures.  It  does  not 
stop  here.  It  asserts,  moreover,  in  direct  terms,  that  he  perse* 
Teres  in  this  fraudulent  and  pirating  trade  upon  the  rights  of 
the  Trasks,  because  he  is  ''shielded  from  prosecution  by  his 
want  of  responsibility.  If  irresponsible  to  the  inventor,  whose 
right  he  was  charged  with,  infringing,  he  was  equally  so  to  those 
who  should  purchase  of  him."  The  charge  is,  if  you  deal  with 
this  man  you  incur  the  risk  of  lawsuits  for  violating  the  rights 
of  others,  and  he  is  insolvent,  irresponsible  to  indemnify. 
Would  not  such  a  charge,  if  true,  blacken  a  man's  reputation, 
injure  his  business,  expose  him  to  hatred  and  contempt?  In 
our  understanding,  the  publication  is  unequivocally  libelous. 

The  declaration  appears  to  us  sufficient  to  entitle  the  plaintiff 
to  judgment. 

The  point  argued  for  the  defendant,  that  the  libel  was  in 
Beparate  publications,  is  not  supported  by  the  record;  it  is  alleged 
to  be  for  publishing  a  certain  libel.  The  second  with  the 
appears  but  as  a  postscript  to  the  first. 


LxBiLOUS  Publication,  What  is. — See  King  v.  Hoot,  21  Am.  Deo.  102; 
Bote  114^  where  the  other  cftaea  on  this  suhject  contained  in  these  reports  an 
ooUected. 
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HioEMAN  V.  Galdweuj.    Blaok  V.  Samol 

[4  lUwLS.  876.] 

A  Fieri  Facias  Isstted  and  Levied  upon  the  Debtor's  Property,  with  in- 

structions  to  stay  farther  proceedings  for  the  present,  the  object  being 

merely  to  secure  the  payment  of  the  judgment,  will  be  postponed  to  * 

Jl.  fa.  subsequently  issued  on  another  judgment  against  the  same  debtor^ 

which  has  been  regularly  acted  upon. 

Appeal,  from  a  decision  of  the  court  of  common  pleas  of  Dela- 
"ware  county,  distributiug  the  proceeds  of  certain  real  estate 
Bold  by  the  sheriff  under  execution.  On  December  30,  1830, 
John  Caldwell  confessed  a  judgement  in  said  court  in  favor  of 
Ann  Black,  on  a  bond  of  six  hundred  dollars.  On  the  follow- 
ing day  Vk  fieri  facias  was  issued  on  such  judgment,  and  placed 
in  the  hands  of  the  sheriff  with  instructious  as  to  the  levying  of 
it.  This  fi,fa,  was  returned  January  17, 1831,  ''  levied  as  per 
inventory,"  etc.,  with  an  inventory  attached  thereto.  On  Janu- 
ary 21,  1831,  an  alias  fi.  fa.  was  issued  on  the  same  judgment^ 
and  placed  in  the  sheriff's  hands  with  instructions.  On  Febru- 
ary 5,  1831,  Hickman  obtained  judgment  against  Caldwell, 
issued  a^.  fa,  thereon,  and  directed  a  close  levy  to  be  made  aod 
the  property  sold,  which  was  done,  and  the  money  paid  into 
court  for  distribution.  On  February  29, 1832,  a  rule  was  issued 
on  behalf  of  Hickman  to  show  cause  why  he  should  not  be  al- 
lowed to  take  the  amount  of  his  judgment  from  the  money  paid 
into  court,  and  on  May  28,  1832,  a  similar  rule  was  issued  in 
favor  of  Mrs.  Blauk.  The  court  decided  that  the  latter  was  en- 
titled to  all  the  money  in  court.     The  instructions  given  to  the 
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Bheriff  aa  io  the  levying  of  said  writs,  as  well  as  the  evidence  in 
the  case,  are  stated  in  the  opinion  of  the  court. 

Dick  and  Dillingham^  for  the  appellant. 

5.  Edwards  and  TUghman^  contra. 

By  Court,  Gubson,  C.  J.  This  case  is  said  to  have  been  ruled 
below  on  the  authority  of  HoweU  v.  Alkyn,  2  Bawle,  282,  and 
ruling  it  by  the  principles  assumed  by  the  judge  to  whom  was 
assigned,  in  that  case,  the  duty  of  pronouncing  the  judgment 
of  the  court,  instead  of  ruling  it  by  the  point,  directly  decided, 
the  conclusion  drawn  by  the  president  of  the  common  pleas, 
could  not  well  have  been  avoided.  I  feel  bound  to  say,  how- 
ever, that  those  were  not  the  principles  of  the  cause  as  settled 
in  consultation,  the  circumstance  intended  to  have  been  made 
the  test,  being  the  same  that  had  been  applied  in  EberU  v. 
Mayer ^  1  Id.  366,  and  that  has  since  been  applied  in  the  Com" 
monwealih  v.  Stremhack^  3  Id.  341  [24  Am.  Dec.  351],  to  wit, 
the  presence  or  the  absence  of  a  direction  to  stay  proceed- 
ings on  the  levy.  There  was  no  such  direction  in  HoweU 
V.  AUcyn^  and  the  mere  sufferance  oi  procrastination  by  the  offi- 
cer was  held  not  to  be  fraudulent  per  se.  Had  the  exact  bear* 
ing  and  extent  of  the  principles  laid  down  in  the  opinion  de- 
livered, been  perceived  at  the  time,  the  disclaimer  would  have 
been  made  then,  which  I  feel  it  a  duty  to  the  profession  and 
the  court  to  make  now.  I  am  happy  to  have  the  authority  of 
my  brother  Rogers,  the  other  survivor  of , the  judges  who  then 
composed  the  court,  for  the  entire  accuracy  of  this  statement, 
and  for  saying  that  the  principles  laid  down  by  my  brother  Huston 
were  peculiar  to  him.  Then,  without  intimating  an  opinion  on 
the  point  made  here,  in  relation  to  the  supposed  effect  of  the 
return  on  the  rights  of  the  parties,  we  will  determine  this  case, 
as  we  have  determined  all  others  of  a  similar  nature,  by  an 
application  of  the  test  just  mentioned.  The  principle  of  this 
test  is,  that  to  levy  with  directions  to  proceed  no  further,  can 
be  referred  to  no  object  but  the  creation  of  a  lien  which  the 
law  does  not  tolerate.  What  was  the  object  here  ?  Ann  Black, 
who  claims  priority,  put  her  fieri  facias  into  the  hands  of  the 
sheriff,  with  instructions  that  will  presently  be  stated,  on  the 
thirty-first  of  December,  1831,  which  was  returned  at  the  Jan- 
uary term  succeeding,  **  levied  as  per  inventory."  Immediately 
after  this  return  was  made  into  office,  an  alias  fieri  facias,  which 
was  not  the  next  process  in  order,  and  which  is  therefore  a  sub- 
pieiouB  circumstance,  was  issued  to  the  succeeding  term.  Hick- 
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man  put  his  execution  into  the  sheriff's  hands  on  the  fifth  of 
February,  with  directions  to  proceed  promptly,  moke  a  close 
levy,  and  sell  the  property.  To  this  execution  the  sheriff  re- 
turned, "Levied  the  debt  and  damages  within  specified,  etc., 
and  that  he  has  the  money,"  etc.  To  Black's  alias  he  returned, 
''  Levied  the  sum  of  five  hundred  and  fifty-nine  dollars 
twelve  cents,  part  of  which  is  subject  to  the  payment  of  Hick- 
man's execution,  and  leaving  only  two  hundred  and  one  dollars 
thirty-seven  cents  to  be  applied  to  the  payment  of  costs  and 
part  of  the  debt  on  Mrs.  Black's  execution." 

Thus  stands  the  case  on  the  written  evidence  of  the  writs  and 
returns.  The  parol  evidence  makes  it  perfectly  clear  that  there 
was  an  actual  plan  on  the  part  of  Mrs.  Black,  her  attorney,  and 
the  debtor,  who  was  her  brother,  to  use  her  execution,  not  only 
for  purposes  of  present  security,  but  to  cover  the  property  for  a 
time  from  other  creditors.  The  sheriff  testifies,  that  he  received 
his  instructions  from  the  debtor  himself  and  the  plaintiffs  at» 
torney,  and  that  they  furnished  him  with  a  list  of  the  property, 
the  debtor  saying,  it  was  not  worth  while  to  go  to  the  house; 
that  he  was  insolvent,  goiog  to  break,  and  must  be  sold  out; 
and  that  he  would  give  the  sheriff  a  correct  account  of  the  prop- 
erty. The  sheriff  further  testifies  that  the  attorney  made  the 
schedule  and  delivered  it  to  him,  desiring  him  "  to  hold  on  to 
that  writ,"  and  saying  it  was  not  his  client's  disposition  to  sell 
Caldwell  out;  it  was  only  to  make  her  safe.  The  oficer  swears  he 
would  not  have  sold  on  the  second  execution,  if  the  attorney 
had  not  directed  him  to  stay  proceedings  on  the  first:  That 
when  the  alias  was  put  into  his  hands  in  court,  he  was  requested 
not  to  return  the  preceding  execution  till  the  attorney  had  de- 
livered him  that,  as  his  client  had  no  disposition  to  sell  the 
debtor  out,  but  only  to  make  herself  secure:  That  the  debtor 
said  he  had  made  Martin  his  attorney;  and  that  Martin  had  or- 
dered the  proceedings  to  be  stayed.  There  was  much  more  to 
the  same  effect,  the  order  to  stay  being  further  proved  by  Ver- 
non, a  witness  present  when  it  was  given.  Martin  corroborates 
the  testimony  of  the  sheriff,  and  says,  he  told  him,  when  the  lat- 
ter called  for  instructions,  that  it  was  not  the  plaintiff's  wish 
to  sell  the  property  *'  at  that  present  time;  that  it  was  the  dead 
of  winter,  and  the  property  would  sell  better  at  another  time, 
and  he  would  give  him  instructions  as  to  the  time;  and  that  the 
plaintiff  did  not  want  to  press  her  brother  if  she  were  secure  of 
the  debt,  but  wanted  the  proceedings  stayed  for  the  present,  so 
far  as  regarded  advertising  and  proceeding  to  sale."    He  proved. 
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however,  that  he  ordered  the  sheriff  to  proceed  promptly  as  soon 
as  he  discovered  that  there  was  a  conflicting  execution  in  his 
hands,  and  that  both  Mrs.  Black  and  Caldwell  applied  to  bim  to 
issue  the  execution,  the  latter  admitting  he  owed  her  six  hun- 
dred dollars,  and  the  former  desiring  the  attorney  to  hriVe  it 
secured. 

This  is  the  substance  of  the  case,  given  for  the  most  part  in 
the  words  of  the  witnesses;  and  it  shows  not  only  a  stay  of  exe- 
cution«  pursuant  to  an  order  of  the  execution  creditor,  but  a 
clear  preconcerted  plan,  not  only  to  levy  the  execution  as  a  se- 
curity, but  to  keep  the  other  creditors  at  bay,  so  that  it  is  un« 
necessary  to  say,  that  it  presents  one  of  the  strongest  instances 
of  legal  fraud  that  can  be  imagined.  It  is  ordered,  therefore, 
that  the  decree  of  the  court  below  be  reversed,  and  that  the 
money  in  court  be  applied  in  the  first  place  to  Hickman's  exe- 
cution, leaving  the  surplus  for  that  of  Mrs.  Black. 

Decree  reversed. 


Cited  in  Corlies  v.  Stanbridge,  5  Bawle,  290,  to  the  point  that  a  creditor 
who  has  an  execution  levied  upon  the  debtor's  property,  with  instmctions  to 
stay  further  proceedings,  the  object  being  merely  to  secure  the  payment  of 
his  judgment,  loses  his  lien  as  against  an  execution  subsequently  issued  and 
regularly  acted  upon;  and  in  McCoy  v.  Reed^  5  Watts,  302,  to  the  effect 
that  the  mere  delay  of  the  sheriff,  even  by  the  sufferance  of  the  execution 
creditor,  is  not  fraudulent  per  se,  so  as  to  postpone  one  execution  to  another^ 
unless  the  creditor  has  directed  the  sheriff  not  to  proceed. 

Execution  Binds  Fbopertt  from  what  Time. — At  the  common  law, 
an  execution  bound  the  defendant's  property  from  its  teste:  Oreen  v.  JoJmson^ 
11  Am-  Dec.  763,  note  772;  Jones  v.  Jones,  18  Id.  327;  Hanson  v.  Bamuf 
Lessees,  22  Id.  322;  and  if  the  conduct  of  the  plaintiff  was  h<ma  fide^  his  exe- 
cution, if  first  tested,  was  entitled  to  priority  over  one  of  junior  teste  but  first 
levied:  Green  v.  Johnson,  11  Id.  772.  Thelienof  a  writ  of  execution  attaches 
immediately  upon  its  coming  into  the  hands  of  the  sheriff^  and  takes  preoe- 
dence  over  subsequent  transfers:  Beals  v.  Ottemsey,  5  Id.  348;  Hdggerty  v. 
WiU)er,  8  Id.  321;  Cresstm  v.  Stout,  Id.  373;  BeaXs  v.  AUen,  9  Id.  221;  Jonu 
V.  Jones,  18  Id.  327;  MiUion  v.  Riley,  25  Id.  149,  note  164;  and  BuOer  v. 
Maynard,  ante,  100. 


Rhoads  v.  Gaul  et  al. 

14  &AWI.S,  401.] 

Entries  of  the  Sale  of  Goods  in  a  book  of  original  entry  made  at  the  time 
of  sale,  but  before  delivery,  are  not  competent  evidence  to  prove  a  de- 
liveiy  of  such  goods. 

8vcH  Eniiries,  to  be  Evidence  or  Delivery,  should  be  made  at  the  time  the 
goods  are  delivered  or  immediately  afterwards. 

Abbitbart  Signs  or  Marks  Affixed  to  the  Entry  of  Each  Article  in  • 
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book  of  original  entry,  for  the  purpose  of  indicating  that  it  haa  been  de- 
livered, and  to  prevent  a  second  delivery  of  similar  articles,  are  not  evi- 
dence of  a  delivery,  it  not  appearing  by  whom  they  were  affixed. 

Assumpsit  brought  by  Martin  and  William  Gaul,  surviying 
partners  of  the  firm  of  Gaul  &  Sons,  against  the  plaintiff  in  error, 
Daniel  J.  Bhoads,  for  goods  sold  and  delivered.  Pleas,  non- 
assumpsit  and  payment.  It  appeared  from  the  bill  of  exceptions 
returned  with  the  record,  that  preparatory  to  offering  in  evi- 
dence their  book  of  original  entry,  the  plaintiffs  called  a  witresa 
who  testified  that  the  book  produced  was  plaintiffs'  book  of 
original  entry,  and  that  certain  charges  in  it  against  the  de- 
fendant were  in  the  handwriting  of  a  person  who  was  form- 
erly plaintiffs' clerk,  but  who  was  then  out  of  the  jurisdiction  of 
the  court,  and  that  such  charges  were  made  when  the  goods 
were  ordered.  One  of  the  plaintiffs  testified,  that  such 
charges  against  the  defendant  were  made  before  the  goods  were 
delivered.  That  plaintiffs  had  a  sign  by  which  the  delivery  of 
goods  was  indicated,  and  that  such  sign  was  generally  made,  al- 
though not  always,  by  the  person  making  the  entries  in  the 
book.  That  the  entries  were  made  at  the  time  of  the  sale,  and 
if  the  goods  had  not  been  delivered,  the  entries  would  have 
been  erased.  That  the  sign  used  was  a  tick  made  thus  |/,  and 
it  was  to  show  that  goods  had  been  delivered.  That  it  was  gen- 
erally made  by  the  person  who  saw  the  porter  take  the  goods  to 
deliver  them,  but  that  he  could  not  say  from  the  ticks  after  de- 
fendant's name  who  made  them.  The  entries  against  the  de- 
fendant in  such  book  were  offered  in  evidence,  from  which  it 
appeared  that  defendant  was  charged  with  certain  articles,  and 
after  each  entry  appeared  the  mark  referred  to.  Verdict  for 
plaintiffs. 

Bauvierf  for  the  plaintiff  in  error. 

OrimBhaw,  for  the  defendants  in  error. 

By  Court,  Gibson,  G.  J.  A  shop  book  is  competent  as  a 
registry  of  the  sales  made  in  the  course  of  the  business;  and,  in 
the  nature  of  things,  no  true  registry  can  be  made  of  a  fact  that 
has  not  happened.  If  it  were  registered  as  having  already  hap- 
pened, under  a  confident  expectation  that  it  would  happen,  the 
registry  was  false  when  it  was  made,  and  being  false  then,  it  is 
false  still.  The  entries,  therefore,  ought  to  be  made  at  the  de- 
livery of  the  goods,  or  immediately  afterwards;  and  this  is  what 
is  meant  in  Curren  v.  Crawford,  4  Serg.  &  R.  3,  by  saying  they 
ought  to  be  made  at  or  near  the  time.    It  is  an  undisputed  part 
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of  the  present  case,  that  the  charges  were  made  when  the  goods 
were  ordered  and  before  thej  were  sent,  so  that  the  entries 
are  clearly  incompetent  standing  by  themselves;  and  what  sup- 
plemental or  independent  fact  is  there  to  prove  the  delivezy, 
which  is  as  indispensable  to  charge  the  customer  as  the  sale  it- 
self f  It  is  that  an  arbitrary  mark  or  sign  was  separately  affixed 
to  the  entiy  of  each  article;  not,  however,  to  charge  the  defend- 
ant, but  to  inform  the  porter,  so  as  to  prevent  a  second  delivery. 
According  to  Sogers  v.  Oldy  5  Serg.  &  B.  404,  in  which  an  entiy, 
not  purporting  on  its  face  to  charge  the  party  was  held  to  be 
inadmissible,  the  purpose  of  the  marks  is  conclusive  of  their 
incompetency;  for  it  must  be  indifferent  whether  there  be  no 
apparent  intent  to  charge  at  all,  or  an  apparent  intent  rebutted 
by  the  evidence  adduced  to  explain  and  support  it.  Indepen- 
dent of  this,  it  is  decisive  that  the  marks  were  not  always  made 
by  the  hand  that  made  the  charge:  and  that  no  witness  proves 
them  to  have  been  made  in  this  instance,  by  the  plaintiff  or  a 
clerk  in  his  employment.  If,  then,  we  treat  the  marks  as  the 
Bobstantive  evidence  of  deliveiy,  dismissing  all  beside,  except 
so  far  as  it  serves  to  explain  the  meaning  of  the  marks,  we  look 
in  vain  for  proof  of  their  authenticity.  In  questions  of  this  sort 
it  is  necessary  to  show,  not  only  the  originality  of  the  book,  but 
the  genuineness  of  the  writing,  in  order  to  raise  a  presumption 
that  the  transaction  was  in  the  usual  course  of  the  business. 
Snch  is  the  principle  of  SterreU  v.  BiiU,  1  Binn.  234,  by  which 
it  was  determined  that  entries  in  the  handwriting  of  a  clerk 
must  be  verified  by  his  oath,  or  proof  be  made  that  he  is  dead 
or  oat  of  the  jurisdiction.  What  we  have  here  as  evidence  of 
deliveiy  is  a  set  of  arbitrary  signs,  intelligible  but  to  those  who 
are  in  the  service  of  the  plaintiff,  and  unsupported  by  the  oath 
of  him  who  made  them,  consequently  they  ought  not  to  have 
gone  to  the  jury. 
Judgment  reversed,  and  a  venire  de  novo  awarded. 

atedin  Parker  v.  J)onalcU<m,  2  W.  &  8.  19,  and  Keim  v.  Hush,  5  Id.  379, 
to  the  effect  that  entries  of  the  Bale  of  goods,  made  in  a  book  of  original  en- 
tries, to  be  evidence,  mnst  be  made  at  the  time  the  goods  are  delivered,  or 
immediately  afterwards. 

Books  or  Account  as  Evidxncx. — This  subject  is  considered  in  its  various 
aspects  in  the  note  to  Union  Bank  v.  Knapp,  15  Am.  Dec.  191;  see  also  Bojfd 
v.  LcuUon^  17  Id.  707;  Drummond  v.  Hyams^  18  Id.  649,  and  SmUh  v.  Ban* 
r.    ;  22  Id.  415. 
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Eabnest  V.  Pabke. 

[4  Bawls,  402.] 
Av  ABaoLUTB  UNOONDinoNAL  Pbomisb  by  a  penon  to  pay  a  debt  from  which 
he  has  been  discharged  by  proceedings  in  insolvency,  creates  a  KSmlii^ 
contract  npon  which  an  action  may  be  maintained  against  him. 

Pabkb,  the  defendant  in  error,  and  also  the  defendant  below, 
was  indebted  to  Earnest  in  the  sum  of  forty*nine  dollars  and 
seyen  cents,  for  goods  sold  and  delivered.  He  took  the  benefit 
of  the  insolvent  law,  and  subsequent  to  his  discharge  made  an 
absolute  and  unconditional  promise  to  pay  the  debt.  The  court 
being  of  opinion  that  the  promise  was  without  consideration 
and  void,  entered  judgment  in  favor  of  defendant. 

J.  Banddll,  for  the  plaintiff  in  error. 
E.  Bursty  for  the  defendant  in  error. 

Bj  Court,  BoGBBs,  J.  The  defendant,  Parke,  was  indebted 
to  the  plaintiff.  Earnest,  for  goods  sold  and  delivered.  After 
the  debt  was  contracted,  Parke  took  the  benefit  of  the  law  for 
the  relief  of  insolvent  debtors,  but  subsequent  to  his  discharge 
he  made  an  absolute  and  unconditional  promise  to  pay  the  debt. 
The  plaintiff  sued  the  defendant,  and  on  the  trial  proved  the 
promise,  and  the  point  is,  whether  the  court  of  common  pleas 
were  correct  in  ruling  that  the  promise  to  pay  was  without  con* 
sideration  and  void,  and  for  this  reason  entering  a  judgment 
for  the  defendant. 

This  is  the  first  time  the  question  has  risen  in  this  shape.  It 
has  been  presented  heretofore  on  applications  to  discharge 
debtors  from  arrest,  on  common  bail  on  mesne  process;  some- 
times, though  rarely,  on  final  process,  or  in  cases  where  suit 
had  been  brought  on  the  old  debt,  and  not  on  the  new  promise. 
All  of  these  may  be  distinguishable  from  the  present.  The 
court  has  decided  the  broad  principle,  that  the  promise  is  with- 
out consideration,  which  may  be  a  distinct  question  from  the 
legal  effect  which  may  result  from  a  new  promise  or  contract  as 
regards  the  right  of  arrest,  either  on  mesne  or  final  process. 
We  must,  in  the  first  instance,  discard  all  considerations  arising 
from  the  fact,  that  this  is  a  parol  promise;  for  the  law  of  this 
state  unquestionably  is,  that  the  promise  being  admitted  or 
proved,  it  has  the  same  legal  effect  as  if  made  in  writing  in  the 
most  solemn  form.  That  the  defendant  made  a  promise  to  pay 
the  debt,  without  qualification,  is  part  of  the  case.  No  1  mud 
or  surprise  is  alleged;  we  therefore  labor  under  nc  jmbarra«8» 
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ment  in   our  inquiries  on  tbafc  account.     I  must  also  further 
remark,  that  if  parties  are  liable  to  be  entrapped  by  slight  or 
hasty  acknowledgments,  it  may  be  a  reason  for  a  legislative 
remedy  to  meet  the  case,  but  can  not  be  an  argument  entitled 
to  much  favor  in  a  court  of  justice.     In  point  of  fact  this  was 
neither  a  slight  nor  hasty  acknowledgment  of  indebtedness, 
but  a  promise  deliberately  made,  with  no  greater  or  less  legal 
effect  than  would  have  resulted  from  a  note  of  hand,  or  a  bond 
with  a  warrant  of  attorney  to   confess  a  judgment.     If  this 
promise  is  void,  for  the  same  reason  a  note  or  bond,  given  by  a 
discharged  insolvent  debtor  to  his  creditor,  would  be  void  also. 
On  principle,  we  are  unanimously  of  the  opinion,  this  judg- 
ment can  not  be  supported;  and  for  the  following  reasons:  It 
has  been  repeatedly  held  that  a  debt  due  in  honor  and  con- 
science, is  a  good  consideration  for  a  promise  to  pay,  and  for 
this  principle,  which  has  a  direct  bearing  on  the  case,  I  refer 
generally  to  the  authorities  cited  at  the  bar.     Indeed  this  is 
not  denied  in  bankruptcy,  infancy,  or  in  cases  where  debts  are 
barred  by  the  act  of  limitations;  but  a  distinction  is  attempted 
in  favor  of  an  insolvent  debtor,  the  reasons  of  which  I  shall 
examine  hereafter.    In  Willing  v.  Peters,  12  Serg.  &  B.  177,  it 
is  decided  that  a  promise  by  a  debtor,  after  the  execution  of  a 
voluntary  release  under  seal  by  the  creditor,  at  the  debtor's  re- 
quest, to  pay  the  balance  of  the  debt,  is  founded  on  a  sufficient 
consideration.      The  principle  is  fully  recognized,  that  even 
where  a  debt  is  so  far  extinguished  as  not  to  be  recoverable 
either  in  law  or  equity,  but  yet  exists  in  morality  and  good  con- 
science, it  affords  a  sufficient  consideration  for  an  assumption. 
This  is  exemplified  in  the  case  of  a  bankrupt,  for  altl^ough  the 
debt  is  discharged  in  law,  yet,  by  the  common  sense  and  feeling 
of  mankind,  it  exists,  until  it  is  actually  paid.     It  is  difficult  to 
imagine  a  case  stronger,  in  illustration  of  the  general  principle 
which  has  been  assumed,  than  the  case  just  cited.     There,  Mr. 
Peters  gave  a  voluntary  release  of  the  debt,  but  notwithstand- 
ing the  debt  was  extinguished  by  bis  own  act,  yet  the  previous 
indebtedness  was  held  to  be  a  valid  consideration  for  the  prom- 
ise by  Willing  to  pay.     In  the  case  at  bar,  Parke  not  only  owes 
the  money  in  honesty  and  good  conscience,  but  in  law  also.  The 
debt  still  remains,  although  his  person  by  the  discharge  is  ex- 
empted from  arrest;  and  in  this  respect,  the  discharge  of  an 
insolvent  differs  from  a  certificate  in  bankruptcy;  and  this  gives 
rise  to  one  of  the  arguments  on  which  the  defendant  in  error 
mainly  relies. 
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It  is  contended,  that  as  the  debt  of  an  insolvent  debtor  re- 
mains in  full  force,  a  mere  naked  promise  to  pay  it,  not  founded 
on  a  new  consideration,  such  as  forbearance,  can  not  alter  the 
situation  of  the  parties  as  between  themselves,  so  as  to  give  the 
creditor  a  new  remedy,  when  no  new  responsibility  is  created. 
I  must  say  I  can  not  feel  the  difficulty  which  seems  to  hare 
struck  the  mind  of  the  counsel  with  so  much  force.  If  it  alters 
the  situation  of  the  parties  in  a  case  of  bankruptcy,  or  where, 
as  in  Willing  v.  Peters,  the  debt  is  extinguished  by  a  voluntary 
release,  some  satisfactory  reason  should  be  given  why  it  does 
not  produce  the  same  effect  in  the  case  of  insolvent  debtors, 
where  the  debt  remains  and  only  one  of  his  remedies  is  gone. 
If  it  has  that  same  effect  in  the  instance  stated  (and  that  it  has 
can  not  be  controverted),  much  more  so  should  it  produce  this 
result  in  the  case  at  bar.  The  argument  a/or^iori  is,  in  my  judg- 
ment, exceedingly  strong.  But  the  argument  is  founded  in 
fallacy.  It  lassumes  a  position  which  is  by  no  means  conceded. 
Before  we  yield  to  its  force  we  must  be  convinced  that  no  new 
responsibility  is  created.  And  so  far  from  this  being  the  case, 
I  am  persuaded,  the  promise  by  an  insolvent  debtor  to  pay  a 
debt  does  create  a  new  responsibility.  By  entering  into  a  new 
contract,  which  I  shall  show  the  supreme  court  in  Field's  case 
[21  Am.  Dec.  454],  have  decided  this  to  be,  Parke  consents  to 
waive  the  benefit  of  the  law,  and  subject  his  person  to  arrest.  It 
can  not  be  denied  that  a  party  may  either  expressly,-  or  by  implica- 
tion, waive  a  provision  in  law  intended  for  his  benefit,  as  is  shown 
in  eases  of  infancy,  or  in  the  common  cases  arising  under  the 
act  of  limitations,  and  this  is  an  answer  to  Landis  v.  Vrie  et  dl., 
10  Serg.  &  B.  823.  It  is  true,  as  is  there  decided,  "  that  if  a 
man  promise  to  pay  his  bond,  without  any  new  consideration, 
assumpsit  can  not  be  brought  for  the  money;"  and  the  reason  is, 
because  there  is  neither  a  new  consideration,  nor  a  new  respon- 
sibility. The  promise  left  the  contract  just  where  it  found  it,  and 
therefore  it  would  be  idle  to  support  an  action  of  assumpsit^  on 
a  promise  to  pay;  the  remedy,  and  it  is  an  effectual  one,  is  on 
the  bond  itself.  But  when  that  is  not  the  case,  the  opinion  of 
Lord  Kenyon  to  the  contrary  notwithstanding,  the  law  is  other- 
wise. As  where,  under  the  act  of  the  twenty-eighth  of  May, 
1715,  a  bond  has  been  informally  assigned,  a  parol  promise  to 
the  assignee  to  pay  him  the  money  secured  by  the  bond,  would 
support  assumpsit,  and  the  reason  is,  because  the  promise 
effects  a  change  in  the  situation  of  the  parties,  by  enabling  the 
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plaintiff  to  bring  a  suit  in  his  own  name,  and  altera  the  liability 
of  the  defendant. 

The  decision  of  the  court  in  Field' s^  case,  2Iiawle,  351  [21  Am. 
Dec.  454],  to  which  I  have  before  referred,  has  a  direct  bearing 
on  this  question.  It  goes  far  to  show,  that  by  a  subsequent 
promise  a  new  contract,  and  of  course  a  new  responsibility,  is 
created.  Indeed,  all  the  modern  cases  on  the  act  of  limita- 
tions, which  bear  a  strong  analogy  in  this  respect  to  the  pres- 
ent, go  entirely  on  the  ground  of  a  new  contract.  The  idea 
that  by  the  promise  the  old  debt  is  reviyed,  has  been  exploded, 
and  in  effecting  this  change  the  courts  of  this  state  have  taken 
a  distinguished  part. 

Fidd'a  coire  was  a  case  of  bankruptcy;  but  that  I  have  endeav< 
ored  to  show,  if  it  makes  any  difference  in  principle,  is  rather 
against  the  argument  of  the  defendant  in  error.  It  was  there 
held,  that  a  debt  discharged  by  a  certificate  of  bankruptcy,  is 
an  available  consideration  for  a  new  promise:  That  a  promise  to 
pay  a  specialty  debt,  which  has  been  discharged  by  a  certificate 
of  bankruptcy,  does  not  revive  the  original  debt  as  a  debt  by  i 
specialty,  but  that  the  original  debt  is  a  consideration,  which 
renders  the  new  promise  available.  The  court  were  of  the 
opinion  that  the  creditor  had  a  right  to  come  upon  the  fund 
on  the  new  contract,  as  a  simple  contract  creditor,  but  not  on 
the  footing  of  a  debt  due  by  specialty,  and  that  by  the  promise 
to  pay,  a  new  debt  was  contracted.  Lord  Mansfield  says,  in 
one  of  the  cases  cited, ''  that  where  a  remedy  is  taken  away,  and 
not  the  debt,  the  debt  is  a  debt  in  conscience,  and  may  be  the 
ground  of  a  future  promise  or  security."  The  counsel  for  the 
defendant  in  error  seem  to  feel  the  force  of  this  position,  the 
truth  of  which  they  admit  in  relation  to  a  case  in  which  all 
remedies  are  taken  away,  as  in  the  case  of  infancy,  a  debt 
barred  by  the  act  of  limitations,  or  by  the  bankruptcy  and  cer- 
tificate of  the  defendant,  but  they  deny  it  as  regards  a  case 
where  only  one  remedy  is  gone.  No  reason  has  been  given  for 
the  distinction  at  the  bar,  and  it  is  not  easy  to  understand  why 
a  promise  should  revive  several  remedies,  and  yet  should  not 
have  the  legal  effect  of  reviving  one  remedy.  I  can  perceive  no 
good  reason  for  any  anxiety  to  exempt  insolvents  from  liability 
on  account  of  their  contracts.  If,  as  in  Field's  case,  it  is  a  new 
contract,  the  defendant,  by  the  new  engagement  into  which  he 
has  voluntarily  entered,  has  rendered  himself  liable  to  suit,  and 
to  all  the  remedies  pursued  in  the  collection  of  debts,  among 
which,  in  the  eye  of  the  law,  the  right  to  arrest  the  person  on 


284  Earnest  v,  Pabke.  [Penn. 

final  process,  and  its  conseqaences,  are  not  the  least  important. 
This  remedy  may  sometimes  enable  a  creditor,  by  appealing  to 
the  oath  of  his  debtor,  to  recover  a  just  debt.  It  gives  a  right 
to  the  legal  assignee  to  collect  the  assets  of  the  insolvent, 
whether  it  be  property  in  possession,  or  choses  in  action;  and 
without  this  remedy,  we  are  well  aware  an  insolvent  debtor 
may  put  his  creditors  at  defiance,  so  far  as  regards  property^ 
'which  can  not  be  seized  in  execution. 

I  have  remarked,  that  this  qnestion  comes  before  the  court  in 
a  new  shape,  for  as  Mr.  Ingi'aham  observes,  in  his  treatise  on  in- 
solvency, the  cases  which  have  occurred  in  this  state  have  been 
decisions  by  single  judges,  the  parties  sued  upon  the  new 
promise  being  in  confinement  upon  magistrate's  executions,  and 
applying  by  habeas  corpus  to  be  discharged.  In  forming  our 
opinion,  we  have  given  the  decisions  cited  all  the  attention 
which  they  so  justly  deserve,  without,  however,  arriving  at  the 
same  result.  The  chief  justice  has  no  note  of  Heppard  v.  Doug^ 
Zos,  Ingr.  on  lusol.  208,  nor  any  recollection  of  the  circum- 
stances of  the  case.  We  have  no  certainty  that  the  case  has 
been  accurately  reported;  on  inquiry  we  find  it  is  impossible  to 
ascertain  the  facts  on  which  it  so  materially  depends.  No 
doubt  the  case  of  Heppard  v.  Douglas  had  great  weight  with  the 
judges,  who  are  said  to  have  ruled  the  point  in  their  chambers 
in  the  same  way. 

Several  cases  have  been  cited  from  the  New  York  reports, 
but  in  that  state  the  question  does  not  appear  to  be  settled.  In 
Scouton  V.  Eishrd,  7  Johns.  36,  where  it  is  first  noticed,  it  is 
decided,  that  a  debt  due  by  an  insolvent  as  well  as  a  bankrupt, 
is  a  debt  due  in  conscience,  and  is  a  sufficient  consideration  for 
a-new  promise  to  pay  the  debt.  Shippey  v.  Henderson,  14  Johns. 
178  [7  Am.  Dec.  458],  as  was  supposed,  contained  the  same 
principle.  But  it  is  said  Couch  v.  Ash,  6  Cow.  265,  and 
Hubert  v.  Williams,  5  Cow.  537,  establish  a  contrary  doc- 
trine; and  there  is  reason  for  this  assertion,  unless  the  cases 
can  be  distinguished  on  the  ground  that  the  action  was  upon 
the  original  debt,  and  not  upon  the  new  promise,  thereby  in- 
dicating an  election  on  the  part  of  the  plaintiff  to  consider  the 
new  promise  as  nothing  more  than  a  revival  of  the  old  debt, 
and  not  a  new  contract.  And  this  idea  would  seem  to  have 
had  some  effect  on  Justice  Sutherland,  who  delivered  the  opin- 
ion of  the  court.  There  was  no  new  consideration,  he  says,  for 
the  subsequent  acknowledgment,  or  promise  to  pay  the  debt 
The  action  is  not  upon  that,  but  upon  the  original  promise. 
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He  afterwards  says  that  the  defendant  was  never  discharged 
from  the  debt.  The  new  promise,  therefore,  was  nothing  moro 
than  an  acknowledgment  of  his  existing  liability,  and  would 
not  be  a  foundation  for  a  new  action.  If,  however,  as  is  con- 
tended, the  court  intended  to  say,  that  no  action  would  lie  on 
a  new  contract  entered  into  by  the  insolvent,  the  consideration 
of  which  was  the  previous  indebtedness,  I  must  dissent  from 
the  principle,  and  must  further  say,  that  the  cases  cited,  if  not 
at  war  with  Shippey  v.  Henderson,  are  in  opposition  to  Scovion 
V.  Eidord,  which  were  not  even  cited  by  court  or  counsel. 

The  authorities  cited  at  the  bar,  are  for  the  most  part  cases 
^hich  have  arisen  on  applications  to  discharge  the  debtor  from 
arrest  on  common  bail.  They  do  not,  I  conceive,  affect  the 
general  principle:  Bailey  v.  DiUon,  2  Burr.  736,  shows  the 
reason  the  courts  discharge  an  insolvent  debtor  from  arrest  on 
common  bail.  In  Bailey  v.  DiUon,  the  general  question  was, 
whether  a  person  indebted  to  another,  and  afterwards  becoming 
bankrupt,  and  being  regularly  discharged  by  having  conformed 
himself  to  the  bankrupt  acts,  and  having  obtained  his  certificate, 
but  afterwards  making  a  new  acknowledgment  of  the  same  debt 
being  due,  and  also  a  new  promise  to  pay  it,  shall,  or  shall  not 
be  liable  to  payment? 

The  plaintiff  had  arrested  the  defendant,  and  the  application 
to  the  court  was  to  discharge  him  on  common  bail.     And  in 
relation  to  this  point  the  court  say,  it  is  quite  unnecessary  to 
enter  into  the  general  or  principal  question,  or  enter  at  all  into 
the  merits  of  the  case  upon  tho  present  motion,  since  it  would 
be  very  improper  to  determine  such  a  point,  in  this  method, 
upon  a  question  about  special  or  common  bail.     Therefore,  they 
said,  they  would  not  meddle  with  the  merits,  nor  give  any 
opinion  at  all  on  the  general  question.     But  as  to  the  particular 
question,  which  was  the  subject  of  the  present  motion,  they 
were  unanimous  that  he  ought  to  be  discharged  on  common  bail. 
These  questions  have  generally  arisen  on  a  parol  promise  to 
pay  the  debt,  and  as  the  fact  of  the  promise  may  admit  of  dis- 
pute, the  court  will  not,  in  this  stage  of  the  proceeding,  inquire 
irhether  the  parties  have  entered  into  a  new  contract,  and  par- 
ticularly when  the  suit  is  brought  upon  the  old  debt.      And 
altiiough  the  plaintiff  makes  a  positive  affidavit  of  the  debt,  yet 
this  being  in  its  nature  ex  parte,  has  not  been  considered  such 
evidence  of  the  fact  of  indebtedness,  as  to  justify  holding  the 
defendant  to  special  bail.     The  courts  have  felt  it  their  duty  to 
'  diachaige  on  common  bail,  and  leave  the  fact  of  a  new  promise 
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to  be  asceriaiQed  by  a  jury.  This  is  a  decision  in  favor  oi 
libert}',  and  as  far  as  it  goes  I  have  nothing  to  urge  against  it^ 
oorrectuess. 

The  cases  bearing  on  this  question,  in  England,  before  and 
since  1776,  have  been  cited  by  Mr.  Ingraham  in  his  treatise  o^ 
iusolveDcy,  page  202,  and  are  very  much  at  variance  with  eacl 
other;  so  much  so,  that  it  is  difficult  to  know  what  the  law  nom 
is  in  that  country.  Since  1776,  they  are  not  authority  in  thit 
state,  nor  have  they  much  to  recommend  them  from  the  intrin- 
sic merits  of  the  decisions  themselves. 

An  argument  has  been  drawn  from  the  words  of  the  act 
Stress  has  been  laid  on  the  word  '' occasioned."  After  an  ex- 
amination of  the  act,  I  can  not  bring  myself  to  believe  that  the 
word  "  occasioned  "  is  of  larger  import  than  the  words  *'  accrued 
and  due,"  with  which  they  are  associated  in  the  act.  If,  as  in 
Field's  case,  by  the  new  promise  a  new  debt  is  created,  there  is 
nothing  in  the  act,  or  in  the  reason  of  the  thin^,  which  can  prevent 
the  creditor  from  availing  himself  of  it  as  a  new  contract,  except 
that  he  can  not,  in  certain  cases,  hold  him  to  special  bail.  .  And 
this  exception,  in  my  opinion,  depends  as  much  upon  authority, 
as  any  reason  that  may  be  offered  in  support  of  it. 

In  Shippey  v.  Henderson,  it  is  said  that  where  a  debt  has  been 
barred  by  the  defendant's  discharge  under  the  insolvent  act,  it 
is  proper  for  the  plaintiff  to  declare  upon  the  original  cause  of 
action  without  noticing  the  subsequent  promise.  And  when 
this  is  done,  the  court  will,  of  course,  discharge  the  defendant 
from  arrest  on  common  bail;  and  this  is  perhaps  the  reason 
that  we  have  such  contrariety  of  decisions  on  this  point.  It  has 
been  viewed  merely  as  the  revival  of  the  old  debt,  as  in  the  case 
of  the  act  of  limitations.  Had  it  been  considered  in  the  light  of 
a  new  contract,  as  it  has  uniformly  been  in  Pennsylvania,  diffi- 
culties would  have  been  avoided.  The  defendant  has  the  same 
power  to  make  this  as  any  other  contract,  and  the  contract  be- 
ing made,  it  would  have  created  a  valid  debt,  recoverable  at 
law  by  all  the  remedies  common  to  other  actions.  In  Field^s 
case,  it  is  intimated  that  suit  should  be  brought  on  the  new 
promise,  as  the  new  promise,  and  not  the  old  debt,  is  the  meri- 
torious cause  of  action. 

Judgment  reversed. 

Cited  in  Thomas  v.  Ilodgton,  4  Whart.  498,  and  Reuide  v.  Hodden,  19 
PlA.  St.  245,  to  the  effect  that  a  promise  to  pay  a  debt  by  an  inBolvent  debtor* 
which  existed  before  his  discharge,  creates  a  new  contract,  upon  which  a  mil 
may  be  brought. 
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pROMiss  TO  Pat  Debt  Dischabged  in  Bakkbuptct.— At  an  early  date 
the  opinion  prevailed  that  a  moral  obligation  to  pay  a  demand,  or  perform  a 
daty,  waa  a  sufficient  oonsideration  for  an  express  promise,  although  no  legal 
liability  existed  at  the  time  of  making  sach  promise:  1  Chit,  on  Con.  (11 
Am.  ed.)  52;  2  Bl.  Com.  445;  Hawkea  v.  Saunders,  Cowp.  290,  294;  AtkvM 
V.  BanweU^  2  East,  506;  Lee  v.  Muggeridge^  5  Taunt.  37;  Seaman  v.  Price,  2 
Bing.  437t  439;  Bentley  v.  Morse,  14  Johns.  468;  Glass  v.  Beach,  5  Vt.  172; 
C<mi.  V.  Perry,  6  Ham.  68;  Turner  v.  Partridge,  3  P.  &  W.  172.  Thus  said 
Lord  Mansfield,  iaHawkes  v.  Saunders,  supra,  "where  a  man  is  under  a 
l^gal  or  equitable  obligation  to  pay,  the  law  implies  a  promise,  though  none 
was  ever  actually  made.  A  fortiori,  a  legal  or  equitable  duty  is  a  sufficient 
oonaiderationfor  an  actual  promise.  Where  a  man  is  under  a  moral  obligation, 
which  no  court  of  law  or  equity  can  enforce,  and  promises,  the  honesty  and  rec- 
titude of  the  thing  is  a  consideration.**  So  in  Atkins  v.  Banwell,  2  East,  506^ 
Lord  Ellenborough  said :  "A  moral  obligation  is  a  good  consideration  for  an  ex* 
press  promise;  but  it  has  never  been  carried  further,  so  as  to  raise  an  implied 
promise  in  law."  Notwithstanding  the  opinion  of  such  eminent  judges,  the 
decisions  upon  this  question  were  by  no  means  uniform,  doubt  being  ex- 
pressed, from  time  to  time,  whether  so  broad  a  rule  was  correct,  and  if  so, 
whether  it  should  be  enforced. 

In  a  note  to  WennaXlY.  Adney,  3  Bos.  &  Pul.  249,  the  correctness  of  the  rule 
as  above  stated  was  assailed  by  the  reporter,  and  it  was  there  said  that  the 
proposition,  that  an  express  promise  founded  simply  on  an  antecedent  moral 
obligation  was  sufficient  to  support  assumpsit,  was  inaccurate.  After  an  ex- 
tended examination  of  the  various  decisions  and  dicta  upon  the  question  up 
to  that  time,  including  the  two  cases  from  which  quotations  havo  just  been 
made,  the  conclusion  there  reached  was,  that  "an  express  promise,  therefore, 
as  it  should,  can  only  revive  a  precedent  good  consideration  which  might 
have  been  enforced  at  law  through  the  medium  of  an  implied  promise,  had  it 
iiot  been  suspended  by  some  positive  rule  of  law,  but  can  give  no  originili 
right  of  action  if  the  obligation  on  which  it  is  founded  never  could  have  been 
snforoed  at  law,  though  not  barred  by  any  legal  maxim  or  statute  provision.  '* 
This  conclusion  has  been  frequently  recognized  as  correct  by  different  courts 
•ad  text-writers,  and  it  is  now  the  settled  law  both  of  England  and  America, 
that  no  action  can  be  maintained  upon  a  promise  founded  solely  upon  a  moral 
soDsideration:  Eastwood  v.  Kenyan,  11  Ad.  &  E.  436,  438;  S.  C,  3  Per.  &  Dav. 
276;  Beaumont  v.  Reeoe,  8  Q.  K  483;  MUls  v.  Wyman,  3  Pick.  207;  Dodge 
V.  Adams,  19  Id.  429;  Ehie  v.  Judson,  24  Wend.  97;  Wiggins  v.  Kdzer,  6  Ind. 
852;  Dearborn  v.  Bowman,  3  Mete.  155;  Hendricks  v.  Robinson,  56  Miss.  694: 
Ujiuke  V.  TUus,  2  Beas.  151;  S/tepard  v.  Rhodes,  7  B.  I.  470;  Cookv.  Brad- 
ley^ 7  Conn.  57;  Turlington  v.  Slaughter,  54  Ala.  195;  1  Chit,  on  Con.  (11 
Am,  ed.)  53;  Smith  on  Con.  187;  Pollock's  Principles  of  Contracts  (1  Am. 
ed.)  15a  In  Bradford  v.  Rouston,  8  Ir.  L.  R,  N.  S.  468,  it  was  held  that  a 
past  consideration  from  which  the  law  will  not  imply  a  promise,  will  support 
a  snbsequent  express  promise,  in  itself  unobjectionable,  if  such  consideration 
be  moveid  by  the  previous  request  of  the  party  promising.  In  Cook  v.  Brad-^ 
ley,  7  Conn.  63,  Daggett,  J.,  thus  refers  to  the  binding  efficacy  in  a  court  of 
law  of  a  contract  founded  on  a  moral  consideration: 

"It  can  not  be  successfully  contended,  that  in  every  case  where  a  person  is 
under  a  moral  obligation  to  do  an  act,  as,  to  relieve  one  in  distress,  by  per- 
sonal exertions,  or  the  expenditure  of  money,  a  promise  to  that  effect  would 
be  binding  in  a  court  of  law.  It  is  a  just  rule  of  morality,  that  a  man  should 
do  towards  others  what  he  might  reasonably  expect  from  others  in  like  cir- 
This  rule  is  sanctioned  by  the  highest  authority,  and  is  very 
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comprehensive.  An  affectionate  father,  brother,  or  sister  has  taken  by  the 
hand  the  youngest  son  of  the  family;  given  him  an  education,  and  placed 
him  in  a  situation  to  become,  and  he  has  become,  a£}uent.  The  father, 
brother,  or  sister,  by  the  visitation  of  Providence,  has  become  poor  and  im- 
potent, and  houseless.  The  son,  rolling  in  riches,  in  the  overflowing  of  his 
gratitude  for  kindness  experienced,  contracts  in  writing  to  discharge  some 
portion  of  the  debt  of  gratitude  by  giving  to  his  destitute  relative  some 
one  of  his  numerous  houses  for  a  shelter,  and  a  thousand  of  his  many  dollars 
for  his  subsistence;  can  such  a  promise  be  enforced  in  any  judicial  tribunal? 
Municipal  law  will  not  decide,  what  honor  or  gratitude  ought  to  induce  the 
son  to  do  in  such  a  case,  as  Dr.  Blackstone  remarks  [2  Bl.  Com.  445],  but 
it  must  be  left  to  the  forum  of  conscience.  *  *  *  On  the  whole,  I  am  not 
satisfied  that  a  case  can  be  found  in  the  English  books,  in  which  it  has  been 
held,  that  a  moral  consideration  is  a  sufficient  consideration  for  an  expreoi 
promise,  though  there  arc  many  to  the  contrary."  Notwithstanding,  the 
correctness  of  this  rule  seems  now  to  be  conceded,  so  also  is  an  exception 
thereto,  that  where  a  legal  obligation  has  once  existed  to  pay  money  or  per- 
form a  duty,  and  which  would  l>e  enforceable  but  for  the  interference  of  some 
rule  of  law,  the  moral  obligation  to  pay  the  money  or  perform  the  duty  hat 
always  been  held  to  be  a  sufficient  consideration  for  a  promise  so  to  do. 
Thus,  a  promise  to  pay  a  debt  contracted  during  infancy,  or  barred  by  the 
statute  of  limitations  or  bankruptcy,  is  good  without  other  consideration 
than  the  previous  legal  obligation :  1  Pars,  on  Con.  434. 

The  authorities  hereinafter  cited  will  be  confined  to  those  cases  in  which 
the  question,  whether  a  promise  to  pay  a  debt  discharged  in  bankruptcy  is 
binding  and  enforceable,  without  other  consideration  than  the  previous  l^gal 
obligation  to  pay  the  debt,  has  been  considered  and  determined.  The  de- 
cisions upon  this  branch  of  the  question,  as  far  as  our  examination  extends, 
are  uniform,  and  all  to  the  effect  that  a  contract  founded  upon  such  consid- 
eration will  be  enforced:  Trueman  v.  Fenton,  2  Cowp.  644;  Tvnf  v.  Mosaty^ 
1  Atk.  67;  Ex  parU  Burton,  Id.  255;  Bes/ard  v.  Saundera,  2  H.  BL  116; 
Brix  V.  BraJiam,  1  Bing.  281;  Beat  v.  Barber,  3  Doug.  188;  Birch  v.  Skar- 
land,  1  T.  R.  715;  CorUaa  v.  Shepherd,  28  Me.  550;  OUa  v.  GcaUn,  31  Id.  567; 
Paiien  v.  ElUngwood,  32  Id.  163;  Ruaa  v.  ButterfiM,  6  Cnsh.  242;  Farmera 
V.  FUnt,  17  Vt.  508;  Walbridgey,  I/arroon,  18  Id.  448;  ScatUm  v.  Eialord,  7 
Johns.  36;  Shippey  v.  Henderaon,  14  Id.  178;  Enmnv.  Saundera,  1  Cow.  249. 
In  Way  v.  Sperry,  6  Cush.  242,  which  was  an  action  brought  to  recover  the 
amount  of  three  promissory  notes  from  which  the  defendant  had  been  dis- 
charged in  bankruptcy,  and  which  he  had,  subsequent  to  such  dischaxge,  ver- 
bally promised  to  pay,  Metcalf,  J.,  speaking  for  the  court,  said:  **We  can 
not  perceive  any  legal  difference,  as  to  the  point  now  in  question,  between 
the  case  of  a  debt  that  has  been  discharged  by  a  process  in  bankruptcy,  and 
a  claim  voidable  on  the  ground  of  infancy,  or  barred  by  the  statute  of  limita- 
tions. In  the  latter  case,  it  has  been  decided  that  a  new  promise  removes 
the  statute  bar,  but  does  not  create  a  new  and  substantive  cause  of  action 
which  is  the  basis  of  a  judgment,  and  that  the  judgment  must  be  considered 
as  rendered  on  the  old  contract:  IMey  v.  Jewett,  3  Meto.  439.  And  where 
an  infant  gave  a  negotiable  note,  which  he  ratified  by  a  new  promise  after  he 
was  of  age,  it  was  decided  that  he  was  liable  on  it  to  an  indorsee,  to  whom 
the  payee  negotiated  it  after  the  ratification.  The  court  said  the  ratification 
gave  the  contract  '  the  same  effect  as  if  the  promisor  had  been  of  l^gal  ca- 
pacity to  make  the  note  when  ho  made  it.  This  made  it  a  good  negotiable 
noto  from  that  time,  according  to  its  tenor;  of  course  when  transferred  to 
ihe  plaintiff,  he  took  it  as  a  negotiable  note,  and  may  maintain  an  aotioii  oa 
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it:'  Reed  v.  Baehetder,  1  Meic.  559.  And  the  indorsement  of  a  note,  after  a 
new  promise  to  the  payee  has  taken  it  out  of  the  statute  of  limitations,  ena- 
bles the  indorsee  to  sue  the  maker:  Little  v.  Blount,  9  Pick.  488,  and  16  Pick. 
359.    The  same  rule  is  applicable  to  the  case  at  bar.** 

The  wsw  promise  to  lie  binding,  however,  mnst  be  an  absolute  and  distinct 
promise  to  pay  the  debt,  from  which  the  party  promising  has  been  dis- 
charged: Prewett  v.  Caruthers,  12  S.  A  M.  491;  Brown  v.  Collier,  8  Humph. 
510;  Yortheimer  V.  Keyset,  II  Pa.  St.  364.  Payment  of  the  interest,  or  even 
payment  uf  part  of  the  principal,  is  not  sufficient  to  justify  a  jury  in  finding 
that  there  lias  been  a  new  promise  to  pay  the  whole  debt:  Merriam  v.  Bayley, 
1  Cush.  77;  Cambridge  InstitiUion  v.  Little  field,  6  Id.  210.  So,  if  the  promise 
to  pay  is  conditional,  the  party  seeking  to  enforce  it  must  show  that  the 
condition  has  been  performed:  Branch  Bank  v.  Boyhin,  9  Ala.  320$  Patten  y» 
BUingwood,  32  Me.  163;  Scouton  v.  Eialord,  7  Johns.  36;  Bes/ordy,  Saunder^ 
2H.  BL  116;  Fleming  v.  Hayne,  1  Stark.  370.  Some  difference  of  opinion 
exists  whether,  where  a  new  promise  has  been  made,  it  is  necessary  to  de- 
clare npon  it  as  the  foundation  of  the  suit,  or  whether  the  action  may  be 
brought  upon  the  old  promise,  and  then  the  new  promise  used  for  the  purpose 
of  doing  away  with  the  bar  interposed  by  the  discharge  in  bankruptcy.  In 
a  number  of  cases  it  has  been  held  sufficient  to  declare  npon  the  old  promisei 
Maxim  V.  Morse,  S  Maaa.  127;  Shippey  v.  Henderson,  14  Johns.  178;  Wayv, 
Sperry,  6  Cush.  238;  Foster  v.  SJmw,  2  Gray,  153;  Cook  v.  Shearman,  103 
Mass.  23.  But  where  the  new  promise  is  conditional,  it  is  safer  to  rely  npon 
iv  as  the  ground  of  action,  and  upon  the  old  one  aa  the  consideration  for  the 
new  one:  1  Pars,  on  Con.  434;  Wait  v.  Morris,  6  Wend.  394;  henn  v.  Ben^ 
next,  4  Camp.  205.  So,  where  the  debt  from  which  the  party  has  been  dis- 
charged was  evidenced  by  a  promissory  note  or  bill  of  exchange,  the  new 
promise  is  held  not  to  revive  the  negotiability  of  the  bill  or  note,  but  simply 
to  bind  the  insolvent  personally,  and  no  action  can  be  maintained  upon  the 
note  or  bill,  but  must  be  upon  the  new  promise:  Depuy  v.  Swart,  3  Wend.  135 
[20  Am.  Dec.  673];  Moore  v.  Viek,  4  Id.  420;  WliUe  v.  Gushing,  30  Me.  267; 
Orakam  v.  Hunt,  8  K  Mon.  7;  yValbridge  v.  Harroon,  18  Vt.  448.  See 
conlro»  Way  v.  Sperry,  6  Cush.  238,  241. 
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[3  Watts,  143.] 

Pabol  EviDmca  is  InadmissibZiB  to  show  that  a  deed,  which  by  its  terms 
oooveys  certain  real  estate  to  two  persons  as  tenants  in  common,  was  in- 
tended to  convey  it  to  them  as  partners,  and  that  it  is  partnership  prop- 
erty. 

Bbal  Estats  CAS  ONLY  BsGOME  Pabtnership  PsoPEKTr  BT  Debd,  or  other 
writing  properly  recorded,  indicating  an  intention  to  make  it  snch. 

8RKBifF*8  Deed  i3  Conclusive  Evidence  of  the  right  of  possession  in  the 
pnrchaser  against  the  defendant  in  execution  and  all  claiming  under  him 
after  the  judgment. 

Hattxbs  of  Dxfxnsb  accruing  subsequent  to  a  judgment,  and  prior  to  a 

sale  thereunder,  such  as  payment,  satisfaction,  and  the  like,  should  be 

taken  advantage  of  by  motion  to  stay  proceedings  or  to  set  aside  the 

process.    Thoy  can  not  be  set  up  to  defeat  a  purchaser's  right  of  posses* 

Am.  Dso.  Tol.  XXVn—19 
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siou,  acquired  by  virtne  of  a  sherifiTB  deed,  made  in  pursuance  of  a  salo 
under  such  judgment. 

When  the  Summabt  PROCESDiNa  given  by  the  act  of  April  G,  1802,  i» 
resorted  to  for  the  purpose  of  obtaining  possession  of  land  sold  at  sherifTf 
sale,  a  person  who  claims  the  land  by  title  paramount  to  the  judgmeni 
under  which  the  sale  has  been  had  may,  on  making  the  affidavit  and  en- 
tering into  the  recognizance  required,  stay  such  proceedings,  and  have 
his  title  tried  in  the  court  of  common  pleas. 

Upon  Scch  Trial  the  only  Matter  in  Issxte  is  the  title  averred  by  tha 
defendant  in  his  affidavit,  and  he  wiU  not  be  permitted  to  show  that  the 
judgment  on  which  the  land  was  sold  had  been  paid  prior  to  the  sale,  al« 
though  the  purchaser  who  seeks  to  recover  possession  of  the  land  was  the 
plaintiff  in  that  judgment. 

Omission  of  ant  Material  Part  of  an  inquisition  may  be  corrected  by 
parol. 

Appeal  by  defendant  from  tbe  circuit  court  of  Dauphin  counl^. 
Hale  recovered  judgment  against  George  Capp  and  another,  in 
tbe  court  of  common  pleas  of  said  county,  on  November  29, 
1830,  for  two  thousand  five  hundred  dollars.  A  Ji.  fa.  was  is- 
sued ou  this  judgment,  and  levied  on  the  undivided  half  of  a 
lot  of  land,  and  a  stable  situate  thereon,  in  Harrisburg.  An 
inqusition  was  held,  and  it  was  determined  "  that  the  rents,  is- 
sues, and  profits  are  of  a  clear  yearly  value,  beyond  all  reprises, 
sufficient,  within  the  space  of  seven  years,  to  satisfy  the  debt 
and  damages."  Plaintiff  claimed  that  a  mistake  was  made  in 
drawing  up  the  inquisition;  that  it  was  intended  to  say  that  the 
rents,  etc. ,  were  not  sufficient.  A  vend,  ex,  was  issued  in  January, 
1833,  and  the  property  levied  on  and  sold  to  Hale,  who  received 
a  sheriff's  deed  therefor,  and  in  November  following  commenced 
proceedings  under  the  act  of  April  6, 1802,  to  obtain  possession. 
Henrie,  claiming  title  in  himself,  different  from  Capp's,  and  as  not 
holding  under  him,  entered  into  the  bond  required  to  appear  al 
the  next  term  of  the  court  of  common  pleas  to  prosecute  hi^ 
claim  with  effect .  The  proceedings  being  filed  in  such  court,  wen 
removed  to  the  circuit  court  for  trial.  It  appeared  that  the  lo^ 
and  stable  purchased  by  plaintiff  under  his  judgment,  were  pur 
chased  by  George  Capp  and  Nathaniel  Henrie,  ou  June  10, 
1829,  and  a  deed  made  to  them  therefor  as  tenants  in  common. 
Defendant  offered  to  prove  by  parol  that  he  and  Capp  were 
partners  on  said  last  mentioned  date,  and  that  they  purchased 
said  property  with  partnership  funds,  and  for  partnership  pur- 
poses. That  it  was  used  by  them  in  their  partnership  business 
until  their  dissolution,  when  it  was  left  with  Henrie,  the  de- 
fendant, to  pay  the  partnership  debts,  and  that  such  debts  ex- 
ceeded the  debts  due  the  firm,  and  the  value  of  such  property* 
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This  testimony  was  objected  to  by  plaintiff,  and  rejected  by 
the  court.    Verdict  for  plaintiff. 

Krause  and  Foster,  for  the  appellant. 

McCormick,  contra. 

By  Court,  Seboeakt,  J.  The  title  set  up  by  the  defendant 
professes  to  be  paramount  to  that  of  Henrie  iu  his  separate  ca* 
pacity,  and  to  defeat  the  plaintiff's  execution,  by  showing  tbat^ 
although  the  deed  to  Capp  and  Henrie  was  to  them  as  tenants 
in  common,  and  therefore,  on  its  face,  each  held  an  undivided 
moiety*;  yet,  in  fact,  they  held  the  property  as  partners,  pledged 
to  partnership  creditors,  in  exclusion  of  the  plaintiff,  who  was  a 
separate  creditor  of  one  partner.  Such  a  trust  or  ownership  of 
the  property  is  inconsistent  with  the  title  on  record,  which  is 
Tested  in  them  as  tenants  in  common.  To  permit  a  person,  ap- 
parently owning  property  as  an  individual,  to  aver  a  different 
right  in  himself  as  partner,  by  which  his  relations  to  creditors 
and  others  are  to  be  affected,  would  defeat  the  statute  of  frauds 
and  perjuries,  by  which  no  interest  in  real  estates  (except  a 
lease  for  a  short  period)  can  vest  or  be  tranferred  without  deed 
or  writing.  It  would  even  be  worse  than  to  pass  real  estate 
without  writing:  since  a  deed  would  thus  express  one  thing  and 
mean  another;  and  our  recording  acts.  Instead  of  being  guides 
to  truth,  would  be  no  better  than  snares. 

The  policy  of  the  recording  acts,  which  began  with  the  settle- 
ment of  the  state,  and  which  long  experience  has  proved  to  be 
beneficial,  is  to  render  the  manner  in  which  an  interest  or  right 
in  real  estate  is  held,  in  every  respect,  open  and  notorious.  They 
require  all  deeds  or  writings  which  may  affect  lands,  to  be  placed 
on  record;  and,  as  the  statute  of  frauds  forbids  such  interest  to 
be  held  or  transferred  without  deed  or  writing,  the  system  is 
thus  complete.  Ko  averment  of  any  right  by  parol,  or  by,  what 
is  still  less,  the  nature  of  the  fund  which  pays,  or  the  uses  or 
purposes  the  property  is  applied  to,  can  be  allowed  to  stamp  a 
character  on  the  title  inconsistent  with  that  appearing  on  the 
deed  and  record,  to  the  prejudice  of  third  persous. 

It  has  been  held  by  our  courts,  that  a  person  purchasing  land 
with  the  money  of  another,  accompanied  with  evidence  of  his 
intent  that  it  should  belong  to  that  other,  should  be  deemed 
to  create  a  resulting  trust  by  operation  of  law:  Gregory's  lessee 
V.  Seller,  1  Dall.  193;  Wallace  v.  Duffield,  2  Serg.  &  R.  525  [7 
Am.  Dec.  660];  Oerman's  lessee  v.  Gabbald,  3  Binn.  304  [5  Am. 
Dec.  372J.     These  cases  have  been  relied  on  by  the  defendant's 
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eounsel  as  authorities  to  sustain  the  argument,  that  a  trust  waa 
here  created  by  operation  of  law.  They  form,  howeyer,  cases 
of  a  peculiar  character,  and  one  principal  ground  of  them  is, 
that  not  to  give  effect  to  the  trust  would  be  to  sanction  a  fraud. 
But  the  money  with  which  Capp  and  Henrie  purchased  the 
property  was  their  own.  They  could  appropriate  it  as  they 
pleased,  and  they  chose  to  appropriate  it  to  a  purchase  for 
themselves  individually,  and  not  as  partners.  Having  done  so, 
jt  can  not  be  defeated  by  proving,  otberwise  than  by  deed  or 
writing,  that  they  held  as  partners.  If  a  person  should  employ 
his  own  money  in  purchasing  land,  and  take  the  deed  to  him- 
self, it  could  not  be  pretended  under  our  statutes,  that  another 
would  acquire  a  title  to  it  by  proving  that  such  person  had  in- 
tended the  land  for  him,  however  strong  the  evidence  of  parol 
declarations  or  acts  in  pais  might  be,  short  of  part  performance 
by  delivery  of  possession. 

It  has  been  contended  here  that  there  was  a  part  performance 
by  delivery  of  possession  of  the  whole  stable  to  Henrie,  after 
the  dissolution  of  the  partnership.  But  the  allegation  of  title, 
as  partners,  is  not  founded  on  any  parol  agreement  or  declara- 
tion, but  on  a  supposed  inference  of  law,  from  the  acts  of  pur- 
chasing with  partnership  money,  for  partnership  purposes,  and 
using  it  as  such :  and  if  that  foundation  fails,  a  delivery  of  pos- 
session would  be  of  no  avail,  for  the  rule  requires  a  parol  agree- 
ment, or  declaration,  to  be  first  distinctly  proved.  The  excep- 
tions to  the  statute  of  frauds  have  gone  far  enough :  and  it 
seems  agreed  that  there  would  be  more  danger  in  extending  than 
in  limiting  them. 

Again,  in  respect  to  the  delivery  of  possession,  it  does  not  ap- 
pear, by  the  defendant's  offer,  when  the  dissolution  took  place, 
and  Capp  left  the  premises;  whether  these  occurred  before  or 
after  the  plaintiff's  judgment.  If  after,  it  was  out  of  the  power 
of  Capp,  by  any  act  of  his,  to  defeat  the  plaintiff's  lien.  If  be- 
fore, it  would  seem  it  was  a  delivery  to  the  defendant  as  a  mort- 
gage or  pledge  for  the  payment  of  the  partnership  creditors,  not 
a  sale  or  transfer  to  him:  and  to  the  latter  the  doctrine  of  part 
performance  is  confined.  A  mortgage  in  this  state  can  not  be 
made  by  parol,  even  if  accompanied  with  delivery  of  possession: 
it  must  be  evinced  by  some  deed  or  writing:  Bowers  v.  Oyster, 
3  Penn.  240.  The  alleged  notice  to  the  plaintiff,  therefore, 
had  no  operation,  and  left  the  matter  where  it  previously  stood. 

In  conformity,  therefore,  with  the  suggestion  of  Chief  Justice 
Tilghman,  in  McDermot  v.  Lawrence  [10  Am.  Deo.  468],  after  a 
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review  of  the  American  and  English  cases  on  the  subject  (and> 
I  think,  in  accordance  with  the  course  of  legislation  in  Penn- 
sylvauia  on  the  modes  of  acquiring  title  to  real  estate),  where 
partners  intend  to  bring  real  estate  into  the  partnership  stock, 
we  think  that  intention  must  be  manifested  bj  deed  or  writing 
placed  on  record,  that  purchasers  and  creditors  may  not  be 
deceived. 

The  defendant  further  o£Eered  to  prove  that  Capp  sold  out 
his  interest  in  the  livery  to  Samuel  Murray:  that  the  plaintiff 
was  present  at  the  negotiation  for  the  sale,  and  promised  Capp 
that  if  he  made  the  sale,  he  would  take  Samuel  Murray  for  the 
debt  due  on  his  judgment:  that  Capp  accordingly,  after  the 
Bale,  gave  the  plaintiff  an  order  on  Samuel  Murray,  which  was 
taken  by  the  plaintiff  in  satisfaction  of  the  judgment. 

After  a  sale  on  venditioni,  and  sheriff's  deed  acknowledged,  the 
purchaser  is  ordinarily  entitled  to  the  land  purchased  and  paid 
for.  The  sheriff's  deed  is  conclusive  evidence  of  the  right  of 
possesaion  against  the  defendant  in  the  execution,  and  all  claim- 
ing under  him  after  the  judgment.  If  there  are  matters  of  de- 
fense accruing  subsequent  to  a  judgment,  and  prior  to  a  sale, 
such  as  payment  and  satisfaction,  or  release,  the  defendant  may 
obtain  relief  by  motion  to  the  court  to  stay  proceedings,  or  to 
set  aside  the  process,  or,  perhaps,  to  stop  the  acknowledgment 
of  the  sheriff's  deed;  but  these  matters  can  not  be  set  up  to  de- 
feat tho  purchaser's  right  to  possession  under  the  deed.  The 
act  of  sixth  of  April,  1802,  gives  a  summary  remedy  to  obtain 
poBsefision,  instead  of  the  former  dilatory  proceeding  in  eject- 
ment, and  the  sheriff's  deed  is  expressly  made  conclusive  evi- 
dence of  the  purchase. 

When  persons  claim  by  title  paramount  to  the  judgment, 
whether  derived  from  a  third  person  or  (by  the  act  of  fourteenth 
March,  1814)  from  the  defendant,  prior  to  the  judgment,  they  may, 
on  making  affidavit  and  entering  into  cognizance,  stay  the  pro- 
ceedings before  the  justice,  and  have  their  title  tried  in  the  court 
of  common  pleas.  But  this  is  all  the  act  allows  them  to  do. 
They  can  try  nothing  else.  If  they  succeed  in  establishing  their 
title,  the  proceedings  are  stopped;  if  they  fail,  they  are  bound 
by  their  recognizance  to  surrender  up  the  premises,  and  the 
justices  are  empowered  to  give  possession  to  the  complainant: 
3  Serg.  &B.  107;  13  Id.  278.  It  is  plain,  therefore,  that  they 
come  into  court  as  actors  or  prosecutors;  they  assert  a  title,  and 
are  bound  to  substantiate  it.  Nothing  else  is  in  issue.  The 
defendant  could  not  go  into  evidence  of  anything  but  his  title. 
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as  averred  in  his  afiSdavifc;  and  if  he  failed  to  make  that  out^  be 
bad  uo  right  to  travel  into  the  matters  proposed. 

It  is  supposed  that  the  circumstance  of  the  plaintiff  being  the 
purchaser,  distinguishes  the  case  from  the  general  rule.  The 
act  of  assembly,  however,  applies  to  all  purchasers,  whether 
pluintiff  or  others.  The  samie  inconvenience  would  result  in 
ever  J  instance,  if  the  single  issue  in  this  proceeding  were  inter- 
mingled with  other  disputes,  such  as  whether  the  plaintiff  ever 
made  the  promise  stated,  whether  the  alleged  order  was  satis- 
faction and  payment  of  the  judgment,  and  various  other  mat- 
ters arising  from  throwing  open  the  door  for  the  investigation 
of  everything  which  the  party  had  omitted  to  bring  forward  in 
<lue  season,  and  in  regular  order.  This  point  has  heretofore 
been  decided  in  the  case  of  Arnold  v.  Gorr^  1  Bawle,  227,  when 
it  was  held,  that  there  is  no  difference  whether  the  purchaser 
of  land  at  sheriff's  sale  be  the  plaintiff  or  a  stranger. 

The  observations  already  made  apply  to  the  objection  of  the 
defendant  to  the  omission  in  the  inquisition.  An  inquisition 
being  a  matter  in  pain,  the  omission  of  any  material  part,  by 
mistake,  might  be  corrected  by  parol  evidence:  Ifiomas  ▼. 
Wrighif  9  Serg.  &  R.  87.  The  circumstance  that  no  interposi- 
tion took  place  to  prevent  the  sale  and  conveyance  of  the  prop- 
^Hy  by  the  sheriff,  affords  a  strong  presumption  that  it  was  by 
mistake  of  the  jury,  and  not  by  design,  that  the  omission  oc- 
curred, and  that  on  due  inquiry  it  would  have  so  appeared. 
But  at  all  events,  on  the  express  words  of  the  act  of  assembly, 
and  the  principles  before  stated,  I  think  the  present  defendant 
-can  not  take  advantage  of  it  on  this  issue. 

Judgment  of  the  circuit  court  affirmed,  and  judgment  for 
plaintiff. 

The  principal  case  is  a  leading  one  in  Pennsylvania.  It  was  cited  in  Broum* 
field  y.  Braddee,  9  Watts,  151,  and  Braddee  v.  Brownfield,  2  W.  &  S.  272,  to 
the  effect,  that  where  the  summary  proceedings  provided  for  by  the  act  of 
April  6,  1802,  are  resorted  to  for  the  purpose  of  obtaining  the  possession  of  real 
estate  sold  at  sherifiTs  sale,  and  such  proceedings  are  removed  to  the  court  of 
common  pleas  upon  the  afiBdavit  of  a  third  party  that  he  is  the  owner  of  the 
land,  it  is  competent  for  such  third  party,  upon  the  trial  of  the  title,  to  show 
that  he  has  purchased  the  plaintiff's  title  to  the  land  at  sheriff^s  sale,  after 
the  commencement  of  such  summary  proceedings.  In  Kramer  v.  Arthurs,  7 
Pa.  St.  170;  Lancaster  Bank  v.  Myley,  13  Id.  649;  Bidgwaj/,  Budd  ds  Co.*s 
appeal,  15  Id.  181;  Mccormick's  appeal,  57  Id.  59;  and  Le/ewe's  appeal,  69 
Id.  125,  to  the  effect  that  parties  intending  to  bring  real  estate  into  a  part- 
nership  stock  must  do  so  by  writing  placed  on  record,  and  unless  such  intent 
is  so  manifested,  real  estate  conveyed  to  them  will  be  considered  as  held  by 
them  as  tenants  in  common,  and  liable  for  their  separate  debts.     As  between 
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the  parties,  however^  real  estate  purchased  with  partnership  foods  is  treated  as 
partnership  property:  3feason  v.  Kaine,  63  Id.  335.  Real  estate  held  by  part- 
ners as  tenants  in  common  may  bo  sold  on  an  individual  judgment,  and  the  pur- 
chaser takes  the  title  discharged  from  the  partnership  debts:  Filby  v.  Miller, 
25  Id.  268.  The  principal  case  was  relied  upon  in  EnMa  appeal  39  Id. 
537*  and  Abbott's  appeal,  50  Id.  238,  to  sustain  the  rule,  that  a  deed  made  to 
two  parties,  conveying  to  them  certain  land,  conveys  it  to  them  as  tenants  in 
common,  unless  it  appears  from  the  face  of  the  deed  that  it  was  conveyed  to 
them  as  partnership  property. 

Parol  Eyidencb  to  Vart  Written  Aorxemxnt. — General  rule  is,  that 
parol  evidence  is  not  admissible  to  vary  or  explain  a  contract  in  writing 
where  it  is  not  ambiguous  in  itself:  Schemerhom  v.  Vanderheyden,  3  Am. 
Dec  304;  Gardiner  M.  Co.  v.  Heald,  17  Id.  248;  Perriney.  Cheaieman,  19  Id. 
388;  Haven  v.  Brown,  22  Id.  208;  but  mistakes  therein  may  be  corrected  by 
parol:  MeOurdy  v.  BrtathUt,  17  Id.  65,  and  cases  there  dted. 

SHiBiw'a  Deed,  effect  of,  by  relation:  Jackaon  v.  Eamaay,  16  Am,  Deo. 
948.  note. 


Hemmioh  V,  High. 

[3  Wars,  169.] 

A  MnroB,  to  whom  a  Tbaot  of  Land  has  bxeit  Bsyibbd,  is  not  bound  by 
a  partition  made  by  other  devisees  of  the  same  testator  of  land  devised 
to  them,  and  of  his  land,  by  which  a  portion  of  both  tracts  is  set  off  to 
him,  although  upon  attaining  majority,  he  exercised  acts  of  ownership 
over  the  part  so  set  off  to  him. 

Ejectkknt  by  Joseph  Hemmich  against  William  High,  to  xe- 
oover  a  tract  of  land  claimed  by  plaintiff  as  devisee  of  his 
grandfather.  The  latter  died  in  November,  1820,  leaving  to 
the  plaintiff  a  grist  mill  and  five  acres  of  land,  and  also  an  ad- 
joining tract  of  fifty  acres.  The  balance  of  his  land,  about  six 
hundred  acres,  he  left  to  his  three  sons,  John,  David,  the 
plaintiff's  father,  and  Joseph.  In  April,  1822,  the  testator's 
three  sons  made  an  amicable  partition  of  the  land  devised  to 
them,  including  plaintiff's  portion.  A  portion  of  the  land,  other 
than  that  devised  to  plaintiff,  was  set  off  to  him,  and  the  land 
devised  to  him  was  set  off  partly  to  him,  and  the  remainder  to 
his  uncles.  Plaintiff  was  not  a  party  to  the  partition  deed,  al- 
though he  knew  of  the  division.  It  appeared  that  during 
plaintiffs  minority,  he  received  the  rent  of  the  portion  set  off  to 
him,  and  that  after  becoming  of  age  in  June,  1826,  he  leased 
it  and  paid  the  taxes  on  it  for  several  years,  until  1831,  when 
this  action  was  brought.  The  land  set  off  to  plaintiff  waa 
greatly  inferior  in  value  to  that  devised  to  him.  Verdict  foi 
plaintiff. 
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Bj  Court,  Seboeant,  J.     lb  is  conteuded  by  the   defendant 
that  the  conduct  of  the  plaintiff,  after  arriving  at  twentj-one^ 
in  retaining  possession  of  the  tract  set  out  by  the  draft,  and  act- 
ing as  its  owner  by  receiving  rents,   making  leases,  cutting 
wood,  and  claiming  possession,  amounted  to  an  acquiescence  in 
the  partition  of  1822,  which  divested  his  title  to  the  laud  de- 
vised: and  cases  have  been  cited  to  show  what  acts  of  an  infant 
are  void  or  voidable,  and  what  conduct  of  his,  after  arriving 
at  full  age,  amounts  to  a  ratification  of  his  acts.    But  the  plaint- 
iff was  not  iu  any  way  a  party  to  the  transaction,  and  therefore 
these  authorities  have  no  bearing  on  the  case.     The  single  ques- 
tion is,  whether  the  acts  of  others,  done  during  his  minority 
and  without  his  participation,  shall  divest  the  plaintiff  of  a  title 
secured  to  him  by  the  will  of  his  grandfather;  and  there  seems 
to  me  to  be  hardly  the  shadow  of  a  pretense  for  it.     The  con- 
duct of  the  sons  in  undertaking  to  appropriate  his  property  to 
one  of  themselves,  and  select  for  him  in  lieu  of  it  a  strip  of 
ground  inferior  in  quality  and  situation,  exhibits  an  utter  disre- 
gard of  his  rights,  if  not  a  deliberate  attempt  to  defraud.     It 
would  require,  under  such  circumstances,  a  very  clear  and  de- 
cided act  on  bis  part,  made  with  a  full  knowledge  of  his  rights, 
and  freed  from  the  influence  his  situation  subjected  him  to,. be- 
fore he  could  be  deemed  to  have  assented  to  a  substitution  so 
Injurious  to  his  interests.     Even  in  persons  of  full  age,  acts  such 
as  those  given  in  evidence  would  not  suffice  to  transfer  the  title 
to  real  estate.     The  property  of  an  infant,  if  such  an  attempt 
could  succeed,  instead  of  being  peculiarly  protected  by  the  law, 
would  be  constantly  subject  to  invasion  from  the  secret  artifice 
or  open  attempts  of  others  who  might  take  a  fancy  to  it.     The 
sons  had  no  right  to  intermeddle  with  this  property,  unless  to 
prevent  it  for  the  benefit  of  the  infant.     The  seizure  of  it  was 
unjustifiable,  and  the  title  thereby  acquired  being  tortious,  noth- 
ing has  occurred  on  the  part  of  the  plaintiff  to  give  it  validity. 
No  deed  or  writing  has  been  executed  by  him  transferring  his 
estate  in  the  land,  he  is  not  barred  by  lapse  of  time,  nor  has  he 
been  guilty  of  any  collusion  or  laches,  by  which,  in  equity,  hia 
title  would  be  postponed. 
Judgment  of  the  circuit  court  affirmed. 
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Stouffer  V.  Latshaw. 

[3  Watts,  166.] 

Ax  Arbest  must  have  been  Obiginaixy  Illegal,  or  become  bo  by  sabeeqaent 
abase  of  it,  to  constitute  duress  in  law. 

I.jkws  OF  THE  Place  where  an  arrest  is  made  must  determine  its  legality  or 
illegalitj;  and  in  the  absence  of  proof  to  the  contrary,  an  arrest  upon 
legal  process  in  another  state  will  be  presumed  justifiable. 

Submission  of  a  Fact  to  a  jury  without  there  being  some  evidence  thereof, 
as  one  that  may  nevertheless  be  foimd,  is  an  encouragement  to  err  which 
can  not  be  too  closely  obfierved  or  unsparingly  corrected. 

Action  brought  by  John  and  Jacob  Stouffer  against  John  Lai- 
Bbaw,  OQ  six  notes.  Pleas,  payment  with  leave,  etc.,  duress  of 
imprisonment,  and  non  est  factum.  In  1826  the  present  plaint- 
iffs brought  an  action  against  Latshaw  in  the  court  of  common 
pleas  of  Lancaster  county,  Pennsylvania;  and  in  1827,  while 
that  action  was  pending,  the  plaintiffs  sued  out  a  capias  in  Bal- 
timore, Maryland,  against  the  defendant,  upon  which  he  was 
arrested  and  gaTe  bail.  The  day  following  the  arrest  the  de- 
fendant gave  to  plaintiffs  the  notes  on  which  the  present  action 
was  brought,  in  satisfaction  of  the  claim  for  which  the  capuiB 
issued.  No  evidence  was  offered  of  the  nature  of  the  bail  given 
by^  defendant,  nor  was  there  any  evidence  of  the  laws  of  Mary- 
laud  with  regard  to  the  legality  of  an  arrest  for  a  cause  of  ac- 
tion for  which  an  action  was  pending  in  another  state.  The 
charge  of  the  court  and  that  asked  by  the  defendant's  counsel 
sufficiently  appear  from  the  opinion. 

Montgomery  and  Norris,  for  the  plaintiffs  in  error. 

Jenkins  and  Hopkins,  for  tho  defendant  in  error. 

By  Court,  Gibson,  C.  J.  It  was  accurately  charged,  that  to 
oonstitnte  duress  at  law,  the  arrest  must  have  been  originally 
illegal,  or  have  become  so  by  subsequent  abuse  of  it.  It  was 
accurately  charged,  too,  that  in  the  absence  of  proof  to  the  con- 
trary, the  arrest  must  be  taken  to  have  been  justifiable  under 
the  laws  of  Maryland,  by  which  its  legality  is  determinable;  as  a 
second  arrest  during  the  pendency  of  an  action  in  a  foreign 
country  for  the  same  cause  is  justifiable  by  the  common  law, 
which  is  the  basis  of  the  jurisprudence  of  that  state.  Yet,  not- 
withstanding the  conceded  absence  of  proof  to  rebut  the  pre« 
sumption  in  favor  of  the  arrest,  its  legality  was  submitted  to 
the  jury  as  an  open  question.  It  is  doubtless  the  province  of 
.  the  jury  to  determine  the  effect  of  the  evidence,  but  it  is  the 
province  of  the  court  to  determine  its  competency;  and  th« 
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right  to  determine  what  is  evidence  and  what  is  not,  necessa- 
rily includes  a  nght  to  determine  whether  there  is  any  evidenoe 
to  the  point  proposed.  Nor  is  it  an  inTasion  of  the  prerogative 
of  the  jury  to  instruct  them,  in  a  proper  case,  that  there  are 
legal  presumptions  of  fact  which  it  is  their  duty  to  draw.  By 
the  pleadings,  all  that  is  necessary  to  constitute  duress  was  a 
part  of  the  case  which  the  defendant  had  taken  upon  himself  to 
proTe;  and,  failing  to  produce  his  proof,  the  fact  was  to  be 
taken  as  against  him;  but,  instead  of  being  instructed  to  that 
effect,  the  jury  were  directed  to  consider  the  matter  at  lai^, 
which  had  a  direct  tendency  to  mislead  them  as  to  the  onus  pro- 
bandi  and  the  legal  result  of  the  proof.  To  submit  a  fact  des- 
titute of  evidence,  as  one  that  may  nevertheless  be  found ,  is  an 
encouragement  to  err  which  can  not  be  too  closely  observed,  or 
unsparingly  corrected. 

Of  oppression  by  an  excessive  use  of  the  process,  there  was 
no  room  for  a  pretext,  in  the  evidence  returned  on  the  commis- 
sions; nor  does  the  cause  seem  to  have  been  put  on  that  ground. 
But  though  actual  duress  was  out  of  the  question,  it  was  put 
to  the  jury  to  say,  whether  there  was  not  evidence  of  such  con- 
straint, though  less  than  actual  duress,  as  would  induce  a  chan- 
cellor to  order  the  securities  to  be  delivered  up:  at  least  such  I 
take  to  be  the  drift  of  the  direction.  The  defendant's  counsel 
prayed  an  instruction,  **  that,  in  equity,  if  a  man  enter  into  a 
note,  though  the  terror  and  force  are  not  sufficient  to  make  it 
duress  at  the  common  law,  yet  it  may  be  relieved  against;  and 
if  the  jury  believe  that  the  defendant,  to  procure  his  dischai^ 
from  illegal  arrest,  was  compelled  to  execute  the  notes  sought 
to  be  recovered,  the  verdict  should  be  in  favor  of  the  defend- 
ant." To  this  jumble  of  legal,  and  imaginary  equitable  duress, 
the  court  responded  in  the  affirmative;  saying:  '*A  man  ought 
to  be  relieved  from  the  payment  of  any  obligation  given  by  him 
under  the  circumstances  stated  in  the  proposition;  that  is,  if  it 
appear  clearly  that  the  arrest  was  illegal,  and  that  to  procure 
his  discharge  from  such  illegal  arrest  he  was  compelled  to  give 
the  obligation  in  question." 

Now,  if  the  arrest  were  illegal  and  used  to  extort  the  notes 
in  question,  there  could  not  be  a  more  decisive  case  of  duress 
at  the  common  law;  and  it  would  be  idle  to  talk  of  a  less  degree 
of  restraint  as  a  ground  of  relief  applicable  to  such  a  case  in 
equity.  The  design  of  the  prayer  was  palpably  to  obtain  the 
sanction  of  the  court  to  the  abstract  principle,  that  there  may 
be  relief  in  equity  for  a  less  degree  of  constraint  than  is  neoes- 
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Bary  to  constitute  duress  at  law;  and  though  the  court  lent  ita 
sanction  on  the  inconsistent  condition  that  the  arrest  be  illegal 
and  for  purposes  of  extortion,  yet  the  qualification  being  re- 
pugnant to  the  principle,  must  be  rejected.  If  the  direction 
meant  not  that  there  is  a  species  of  milder  duress,  which  may 
be  the  subject  of  equitable  cognizance  exclusively,  it  meant 
nothing;  and  in  any  aspect  it  had  an  irresistible  tendency  to 
confuse  and  mislead.  The  authority  relied  upon  in  the  argu- 
ment is  the  case  of  NiehoUs  v.  NichoUs,  1  Atk.  409,  in  which  it 
is  given,  as  the  substance  of  the  decree,  that  "though  a  man 
is  arrested  by  due  process  of  law,  if  a  wrong  use  is  made  of  it 
against  the  person  under  such  arrest,  by  obliging  him  to  execute 
a  conveyance,  which  was  not  under  consideration  before,  equity 
will  construe  it  a  duress,  and  relieve  against  a  conveyance  exe- 
cuted under  such  circumstances/'  Is  not  that  also  a  case  of 
duress  by  the  common  law.  The  spontaneous  act  of  a  man  in 
anest  by  due  course  of  law,  though  for  no  actual  cause  of  ac- 
tion, may  not  be  avoided  for  duress,  because,  as  is  said  in  1 
Leon.  61,  an  action  on  the  case  lies  for  the  malice;  but,  as  it  is 
laid  down  in  1  Boll.  Abr.,  b.  1,  "  If  a  man,  lawfully  in  prison, 
makes  an  obligation  against  his  will  and  consent,  he  may  avoid 
it  for  duress."  And  the  distinction  rests  on  a  cardinal  principle 
of  the  law,  which  declares  an  arrest  on  due  process  not  to  be  a 
trespass  however  malicious  it  be,  but  admits  that  it  may  be- 
come so  by  a  subsequent  abuse  of  the  authority.  To  make  **  a 
wrong  use  of  an  arrest,"  thereforci  by  obliging  the  pariy  ar- 
rested '*  to  execute  a  conveyance  which  was  not  under  consid- 
eration before,"  is  to  make  the  arrest  illegal  from  the  beginning; 
and  the  wonder  is,  that  equitable  relief  should  have  been  ghren 
in  NichoUa  v.  Nicholla  for  what  was  clear  duress  and  remediable 
at  the  common  law. 

It  was  said  by  Lord  Hardwicke,  in  Boy  v.  The  Duke  of  Beaufort, 
2  Atk.  193,  that  duress  is  not  remediable  in  equity,  because,  as 
he  remarked,  if  there  were  any  illegal  advantage  taken  of  the 
obligor  when  he  was  in  custody,  he  might  be  relieved  at  law, 
and  there  was  no  occasion  for  a  suit  in  equity.  It  is  certainly 
not  an  independent  ground  to  go  into  that  court,  though  there 
may  be  cases  where  it  is  necessary  to  determine  the  question  of 
its  existence  incidentally  on  an  objection  to  a  deed;  but  the  ex- 
pression of  Lord  Hardwicke  undoubtedly  indicates  no  opinion 
favorable  to  the  doctrine  of  equitable  duress.  I  take  it,  that 
nothing  of  the  sort  would  authorize  a  decree  to  have  the  secur- 
ity delivered  up,  or  any  other  that  would  deprive  the  party  of 
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an  advantage  to  be  bad  from  it  at  law.  In  tbe  report  of  NichoOs 
V.  Nicholls,  if  sucb  it  may  be  called,  neitber  tbe  circumstances 
of  tbe  case  nor  tbe  grounds  of  tbe  decree  are  stated,  and  we  are 
left  in  tbe  dark  as  to  tbe  nature  and  extent  of  tbe  relief.  Tbat 
equity  would  refuse  to  execute  a  contract  procured  by  a  less  degree 
of  constraint  tban  is  necessary  to  duress,  may  readily  be  conceived; 
but  tbat  it  would  interpose  to  destroy  tbe  security  at  law,  es- 
pecially if  it  were,  as  bere,  for  a  bona  fide  duty,  is  a  proposition 
tbat  wants  tbe  confirmation  of  authority.  No  sucb  principle 
was  establisbed  in  The  AUorney-general  v.  Soihon,  2  Vern.  497. 
Tbat  was  tbe  case  of  a  bond  given  in  tbe  prerogative  court  under 
very  peculiar  circumstances.  An  application  of  tbe  obligor  for 
administration  of  bis  uncle's  estate,  was  resisted  by  one  named 
as  executor  in  a  will  not  to  be  found,  but  alleged  to  contain  cer- 
tain cbaritable  bequests.  Tbe  nepbew,  being  told  by  tbe  pre- 
rogative judge  tbat  be  sbould  have  tbe  administration,  but  it 
was  expected  of  bim  tbat  be  would  secure  tbe  cbarities,  executed 
tbe  bond  in  question,  and  tbereupon  bad  sentence  pronounced 
for  bim,  wbicb  was  afSimed  at  tbe  delegates.  On  cross-bills 
filed,  tbe  one  to  bave  tbe  benefit  of  tbe  bond,  and  tbe  otber  to 
bave  it  delivered  up.  Lord  Keeper  Cowper  said,  tbat  a  bond 
procured  tbrougb  force  of  terror,  'Ubougb  not  so  as  to  make  it 
per  dures/*  ougbt  to  be  set  aside,  or  at  least  not  carried  into  exe- 
cution; and  that  tbougb  a  judge  may  fairly  mediate  an  accom- 
modation, yet  tbat  to  put  terms  on  pronouncing  judgment  ia 
contrary  to  magna  charta. 

In  conclusion,  it  is  said:  "  There  being  no  proofs  in  tbe  cause 
tbat  there  was  sucb  a  will,  and  it  likewise  appearing  by  the 
proofs  tbat  tbe  testator  bad  afterwards  changed  bis  mind,  there- 
upon tbe  lord  keeper  declared  be  was  not  satisfied  to  decree 
performance  of  tbe  bond,  nor  set  it  aside,  and  dismissed  both 
bills."  Now,  tbougb  he  seems  to  bave  thought  that  a  bond 
thus  procured  might  be  set  aside,  be  refused  to  do  so  in  the 
most  favorable  state  of  tbe  facts  for  tbe  principle  of  which  the 
case  was  susceptible;  and  bad  tbe  proofs  shown  tbe  existence  of 
the  will  without  any  change  of  testamentaiy  purpose,  there  is 
little  doubt,  from  what  was  done  under  circumstances  less  favor- 
able to  tbe  obligee,  tbat  tbe  bond  would  have  been  decreed, 
tbougb  obtained  by  compulsion;  and  even  as  it  was,  the  lord 
keeper  did  much  tbe  same,  by  leaving  tbe  obligee  to  his  action 
at  law,  against  wbicb  there  could  be  no  defense:  HinU>n\,  Hin^ 
tin,  2  Yes.  65,  was  the  case  of  a  bill  for  specific  performance; 
and  even  there,  the  fact  tbat  tbe  agreement  was  made  in  jail, 
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was  not  deemed  an  objection  fco  the  extraordinary  interposi- 
tion of  the  court;  and  in  WiUdnaon  v.  Stafford,  1  Ves.  jiin.  33, 
the  compromise  objected  to  for  having  been  made  in  prison  was 
introduced  incidentally  as  part  of  the  defense.  In  no  case  have 
I  found  an  authority  for  the  notion  that  there  is  a  sort  of  equi- 
table  duress  which  may  be  made  the  foundation  of  an  injunction 
agfainst  proceeding  at  law.  Perhaps  the  actual  restraint  of  a 
party's  liberty  may  be  a  circumstance,  in  connection  with  others, 
to  raise  an  imputation  of  fraud,  which  howeTer  is  a  distinct 
ground  for  setting  a  contract  aside;  but  even  that  has  no  place 
where  the  imputation  is  rebutted  by  the  existence  of  a  bona  fide 
debt  or  duty.  What  then  is  the  case  here?  The  plaintiff  is 
demanding  the  fruit  of  his  securities  in  actions  at  law,  without 
needing  or  desiring  assistance  from  the  equitable  powers  of  the 
courts;  and  he  is  not  to  be  told  of  an  equitable  duress  to  cut 
him  out  of  a  debt  whose  existence  and  fairness  are  not  disputed. 
But  there  was  not  a  paiiicle  of  evidence  that  any  constraint  was 
put  upon  the  defendant;  and  in  that  view,  also,  the  cause  was 
erroneously  put  to  the  jury. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 

Cited  in  Delamater's  EataU,  1  Whart  374;  Dougherty  v.  Jade,  6  Watts, 
46d»  and  Miller  v.  Miller,  68  Pa.  St.  493»  to  the  effect  that  there  is  no  dnreea  per 
minas  in  equity,  which  does  not  exist  at  law.  And  in  PrescoU  v.  Union  Ins. 
Co.,  1  Whart.  407;  Evans  v.  Mengel,  6  Watts,  74,  and  Moore* a  ExectUore  v. 
Paitenon,  28  Pa.  St.  613,  upon  the  jioint  that  the  reference  of  a  matter  of 
fact  to  a  jury,  ahont  which  there  is  no  proof,  is  erroneous. 

DuBESS. — ^Actual  violence  is  not  essential  to:  Watkins  v.  BcUrd,  4  Am.  Dee, 
170.  See,  generally,  as  to  what  constitutes:  Edwards  v.  Handley,  3  Id.  745; 
Blair  t.  Oilman,  5  Id.  659.  Of  one's  property:  Collins  v.  Westbury,  1  Id. 
643.  Deed  ohtained  by,  may  be  avoided  by  the  grantor  or  his  heirs  entering 
within  twenty  years:  Meek  v.  Atkinson,  19  Id.  653.  For  an  extended  con- 
mderation  of  the  subject  of  duress,  as  to  what  constitutes  it  and  what  does 
not,  see  the  note  to  Hotter  v.  OreenUe,  26  Id.  374. 

Abxist,  -who  liable  for  wrongful:  BisseU  v.  Gold,  19  Am.  Dec.  490^  note. 


Ramsey's  Appeal. 

[3  Wattj,  228.] 

JuDOXEMTi  MAT  BB  Sbt  OFT  against  each  other,  if  the  rights  of  third  personi 
are  not  affected  thereby;  but  where  the  rights  of  an  equitable  assignee 
for  value  would  be  affected,  this  right  can  not  be  exercised. 

Thibd  Pbbsons  can  not  Take  Advantage  of  an  irregularity  in  the  assign- 
ment of  a  judgment,  if  the  assignor  makes  no  objection. 

Under  the  Act  or  1705,  a  defendant  who  establishes  a  set-off  in  excess  ol 
plaintiff's  demand,  has  no  lien  upon  the  latter's  real  estate  for  the  pay* 
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ment  of  such  excess.  It  can  only  be  made  a  lien  by  judgment  in  scirt 
/aeitia. 

An  Inquisition  in  Case  of  Escheat,  which  fails  to  find  that  the  decedent 
died  intestate,  and  without  heirs  or  any  known  kindred,  is  a  nullity, 
and  a  transcript  of  such  finding  is  not  a  lien  on  the  lands  of  him  in  whose 
hands  the  estate  is  found  to  be. 

Mechanics,  to  Preserve  theik  Lien  for  work  peiiormed,  must  file  their 
claim  within  six  months  from  the  completion  of  the  building. 

A  Creditor  who  may  at  Law  Control  the  application  of  two  or  more 
funds  will  not  be  permitted  in  equity  to  use  his  legal  advantage  so  as  to 
exclude  the  demand  of  a  fellow-creditor  whose  legal  recourse  is  to  but 
one  of  them. 

A  Corporation  is  Entitled  to  have  a  Judgment  in  its  favor  against  one  of 
its  stockholders  satisfied  out  of  the  proceeds  of  a  sale  of  his  real  estate; 
and  other  judgment  creditors  who  are  thus  deprived  of  the  payment  of 
their  judgments  are  entitled  to  be  subrogated  to  the  rights  of  the  corpo- 
ration, so  as  to  enable  them  to  levy  and  sell  the  corporate  stnck  of  their 
debtor. 

Appeal  from  a  decree  of  the  court  of  common  pleas  of  Cum* 
berland  county,  diatributingf  the  proceeds  of  certain  real  estate 
of  William  Bamsey,  deceased,  among  bis  creditors.  The  Cham* 
bersburg  bank  having  the  eldest  judgment  against  Bamsey, 
claimed  the  entire  proceeds.  Subsequent  judgment  creditors 
insisted  that,  inasmuch  as  Bamsey  held  stock  in  the  bank  upon 
which  its  judgment  was  a  lien,  the  value  of  the  stock  should 
be  deducted  from  the  bank's  judgment,  and  the  balance  paid 
out  of  the  money  in  court.  The  general  creditors  insisted  that 
the  bank  stock  was  a  personal  fund  to  which  they  were  entitled, 
and  that  the  judgment  should  be  paid  out  of  the  money.  The 
bank  agreed  to  take  either  the  stock  or  money,  and  Bamsey's 
administrator  not  consenting  to  either,  the  court  decreed  that 
the  bank  stock  should  be  deducted  at  its  par  value,  and  the 
balance  of  the  judgment  paid  from  the  money.  The  Agricul« 
tural  bank  had  the  next  judgment  and  lien.  The  payment  of 
this  was  objected  to,  because  Bamsey  had  judgments  against 
the  bank  to  its  full  amount.  It  appeared  that  a  moiety  of  the 
bank's  claim  had  been  assigned  by  four  of  its  trustees  to  the 
bank  of  the  United  States,  and  thereupon  it  was  objected,  that 
to  make  an  assignment,  five  trustees  were  necessary.  The  court 
beiug  of  the  opinion  that  the  informality  in  the  assignment 
could  not  be  taken  advantage  of  by  creditors,  refused  to  allow 
the  judgment  in  Bamsey's  favor  to  be  set  off  so  as  to  affect  the 
moiety  assigned  to  the  United  States  bank.  The  court  refused 
to  allow  a  judgment  of  award  made  in  a  matter  of  reference  en- 
tered into  between  Bamsey  and  the  administrator  of  Andrew 
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Mitchell.     The  /acts  in  relation  to  this  judgment  are  stated  in 
the  opinion. 

The  commonwealth  claimed  a  lien  on  the  money  by  an  inqui- 
sition, in  a  proceeding  to  ascertain  the  amount  of  the  estate  of 
Jonathan  Hustou,  escheated  to  the  commonwealth;  but  this 
claim  was  rejected.  James  Buchanan  also  claimed  a  lien  upon 
the  property  sold  by  virtue  of  a  mortgage  from  Bamsey.  It 
appearing  that  Bamsey  had  other  real  estate,  which  had  been 
sold,  and  that  the  proceeds  realized  therefrom  were  sufficient  to 
pay  all  the  prior  liens  to  the  mortgage,  the  mortgagee  objected 
to  an  appropriation  of  the  money  realized  from  the  sale  of  the 
mortgaged  premises  to  the  payment  of  such  other  debts,  but 
claimed  that  they  should  be  paid  out  of  the  money  in  the  ad- 
ministrator's hands,  that  had  been  realized  from  the  sale  of  the 
other  property.  If  this  position  could  not  be  sustained,  Bu- 
chanan asked  to  be  subrogated  to  the  rights  of  such  other  cred- 
itors to  the  money  in  the  administrator's  hands.  The  court  de- 
creed that  he  should  be  so  subrogated.  The  other  facts  are 
stated  in  the  opinion. 

WaUSf  Alexander,  and  Caroihers,  for  subsequent  judgment  and 
general  creditors. 

Biddle  and  EUmaker,  contra. 

By  Court,  Gibson,  C.  J.  Specific  objections  are  made  to  the 
allowance  or  disallowance  of  particular  liens,  which  are  to  be 
disposed  of  in  their  order;  and  first,  of  the  lien  held  by  the 
bank  of  the  United  States,  as  an  assignee  of  the  moiety  of  a 
judgment  obtained  by  the  PeunsylvaDia  Agricultural  bank. 
Judgments  obtained  against  the  latter  bank  for  more  than  a 
moiety  of  the  debt  assigned,  were  held  by  the  debtor  in  his  life- 
time, and  ought  now,  it  is  contended,  to  be  set  off  without  re- 
gard to  the  rights  of  the  bank  of  the  United  States  under  the 
assignment,  as  it  is  supposed  that  an  equitable  transfer  can  not 
stand  in  the  way  of  the  exercise  of  a  legal  right  by  the  debtor. 
But  there  is  a  fallacy  in  supposing  defalcation,  in  a  case  like 
the  present,  to  be  a  legal  right.  Judgments  are  set  against 
each  other,  not  by  force  of  the  statute,  but  by  the  inherent 
powers  of  the  courts  immemorially  exercised,  being  almost  the 
only  equitable  jurisdiction  originally  appertaining  to  them  as 
courts  of  law.  An  equitable  right  of  setting  o£f  judgments, 
therefore,  is  permitted  only  where  it  will  infringe  on  no  other 
right  of  equal  grade;  consequently  it  is  not  to  affect  an  equi« 
table  assignee  for  value.     As  to  the  objection,  that  the  assign- 


304  Bakbey's  Appeal.  [Penn. 

ment  was  executed  but  by  four  of  the  trustees,  it  is  sufficient 
that  the  bank,  whose  agents  they  were,  has  not  contested  the 
transaction,  as  it  was  bound  to  do  in  a  reasonable  time  had  it 
meant  to  disaffirm  it.  The  necessity  of  an  early  signification  of 
dissent  from  an  act  done  without  authority,  was  recognized  by 
this  court  in  Gordon  v.  Preston^  at  the  last  term,  for  the  Lancas- 
ter district:  1  Watts,  385  [26  Am.  Dec.  75]. 

Exception  is  taken  to  the  disallowance  of  a  judgment  on  an. 
award  of  money  to  the  defendant,  in  an  action  in  which  the 
debtor  was  plaintiff.  The  reference  was  under  the  act  of  1706, 
by  the  first  section  of  which  the  jury  are  directed,  when  a  set- 
off has  been  established  for  more  than  the  plaintiff's  demand,  to 
find  a  verdict  for  the  defendant,  "and  withal  certify  to  the 
court  how  much  they  find  the  plaintiff  to  be  indebted  or  in  ar- 
rear  to  the  defendant."  The  certificate  thus  made,  is  an  ap- 
pendage to  the  verdict,  but  no  part  of  it,  or  of  the  premises  on 
which  the  judgment  is  rendered;  for  the  judgment  is  not  quod 
recuperet,  but  that  the  defendant  go  without  day.  On  the  con- 
trary, it  is  expressly  made  a  distinct  and  independent  cause  of 
action  by  scire  facias ;  and  though  a  debt  of  record,  it  is  not 
necessarily  a  lien,  as  was  shown  in  Mien  v.  Beesor,  16  Serg.  &  B. 
10,  being  made  so  only  by  judgment  on  a  scire  facias.  Such  is 
the  proceeding  where  a  surplus  is  found  for  the  defendant  by  a 
jury.  By  the  third  section  of  the  same  act,  it  is  provided  that 
the  adjustment  of  mutual  accounts  may  be  referred  by  rale  of 
court  to  arbitrators  whose  award  shall  have  the  effect  of  a  ver- 
dict; ''  and  the  party  to  whom  any  sum  of  money  is  thereby 
awarded,  shall  have  judgment  or  a  scire  facias  as  the  case  may 
require,  as  is  hereinbefore  directed  concerning  sums  found  and 
settled  by  a  jury."  That  is,  reddendo  singula  singulis^  the  plaint- 
iff shall  have  judgment  directly  for  money  awarded  to  him,  but 
the  defendant  shall  have  judgment  for  money  awarded  to  him 
only  intermediately,  on  a  scire  facias  founded  on  the  award,  as 
in  the  case  of  scire  facias  founded  on  the  certificate  of  a  jury. 
Why  the  scire  facias  should  have  been  introduced  in  either  case, 
can  be  explained  only  on  the  principle  of  a  repugnance  felt  at 
an  early  day  for  an  incongruity  so  striking  as  the  direct  re- 
covery of  money  by  the  defendant;  but  the  legislature  has  pre- 
scribed it,  and  it  is  not  for  the  courts  to  dispense  with  it. 
Though  judgment  was  signed  on  the  award,  it  was  not  for  the 
money  awarded,  but  that  the  defendant  should  bo  discharged 
from  the  action;  and  by  this  he  was  left  to  become  an  actor  in 
turn  as  the  prosecutor  of  a  scire  facias.    It  is  too  plain  then  for 
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further  remark,  that  the  part  of  the  award  which  charged  the 
plaintiff  was  not  a  lien. 

Exception  is  taken  also  to  the  disalloiraDce  of  the  supposed 
lien  of  certain  proceedings  in  escheat.  By  the  second  section 
of  the  act  of  the  twenty-ninth  of  March,  1823,  an  inquisition 
filed  in  the  proper  office,  and  finding  an  escheat  to  have  oc- 
curred, is  declared  to  be  a  lien  on  the  real  estate  of  those  in 
whose  hands  any  part  of  the  escheated  estate  is  found  to  be. 
In  the  inquisition  produced  here,  it  is  not  found  that  the  deced- 
ent died  intestate,  and  without  heirs  or  any  known  kindred;  but 
that  is  said  to  be  no  more  than  an  irregularity  which  can  not 
be  admitted  collaterally  to  destroy  the  properties  of  the  instru- 
ment, just  as  irregularities  in  a  judgment  can  not  be  admitted 
collaterally  to  destroy  the  incident  of  its  lien,  while  the  judg- 
ment itself  is  suffered  to  stand.  But  a  judgment  itself  may  be 
treated  as  a  nullity  when  it  is  deficient  in  an  integral  part;  as 
may  be  collected  from  Helvetev,  Bapp,  7  Serg.  &  B.  306,  the 
record  of  which  was  barely  saved  from  that  consequence,  by 
being  found  to  contain  the  substance,  though  not  the  form,  of 
all  the  essential  parts  of  a  judgment:  and  in  The  Philadelphia 
Bank  v.  Crafty  16  Serg.  &  B.  847,  where  a  judgment  confessed 
for  a  sum  to  be  ascertained  by  the  prothonotary,  was  held  not 
to  give  a  lien  from  the  date,  we  have  the  very  case.  That  is  not 
all.  By  the  act  on  which  the  lien  depends,  a  copy  of  the  inqui- 
sition is  to  be  filed  in  the  prothonotaiy's  office  for  purposes  of 
lien,  only  when  an  escheat  is  found  to  have  occurred;  so  that  the 
omission  of  that  indispensable  fact  is  made  fatal  to  the  argu« 
ment  by  the  very  words  of  the  statute. 

Exception  is  taken  too,  but  not  pressed,  to  the  disallowance 
of  certain  mechanics'  liens,  in  perpetuation  of  which  claims  had 
not  been  filed  within  the  six  months,  nor  actions  brought — ^to  state 
the  facts,  is  to  show  that  the  liens  had  expired. 

But  exception  is  confidently  taken  to  the  subrogation  of  the 
mortgagee,  on  whose  sale  the  fund  is  brought  into  court,  to  the 
rights  and  capacities  of  the  judgment  creditors  who  are  prior  to 
him,  and  whose  liens  bound  not  only  the  mortgaged  premises, 
but  other  lands  of  the  mortgagor,  previously  sold  by  his  admin- 
istrator under  a  decree  of  the  orphans'  court,  the  proceeds  of 
which  are  in  his  hands,  equally  subject  to  the  judgments. 

I  do  not  concur  with  the  counsel  of  the  mortgagee  that  the 
administrator's  sale  was  ipso  facto  satisfaction  of  them  pro  tanto. 
No  such  effect  is  given  to  it  by  the  statute  which  directs  it,  the 
land  sold  being  but  exempted  from  the  debts  of  the  decedent 
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in  the  hands  of  the  purchaser;  and  it  was  held  in  The  Bank  of 
Pennsylvania  v.  Winger,  1  Bawle,  295  [18  Am.  Dec.  633],  that 
it  is  one  thing  to  diyest  a  lien,  and  another  to  discharge  the 
debt.  But  if  there  is  any  inile  or  principle  of  equity  plainly, 
positively,  and  incontrovertibly  established  on  the  basis  of  rea- 
son and  authority,  it  is  that  he  who  may  at  law  control  the 
application  of  two  or  more  funds,  shall  not  be  suffered  to  use 
his  legal  advantages  in  a  way  to  exclude  the  demand  of  a  fel- 
low creditor,  whose  legal  recourse  is  but  to  one  of  them.  It  is 
one  of  the  most  benign  influences  of  equitable  jurisdiction,  that 
it  adjusts  the  application  of  jarring  liens  according  to  their  pri- 
ority and  value,  in  such  a  way  as  to  produce  a  degree  of  satis* 
faction  to  all  commensurate  with  their  rights;  than  which  there 
can  be  no  purer  justice.  Put  it  that  to  free  his  other  lands  from 
incumbrances,  the  mortgagor  had  procured  the  prior  judgment 
creditors  so  to  apply  their  liens  as  to  exclude  the  mortgagee  from 
the  benefit  of  his  security  altogether — ^would  not  common  hon- 
esty have  called  upon  the  courts  to  rescue  their  process  from 
such  abuse  ?  The  mortgagor  would  have  felt  himself  insulted 
by  the  imputation  of  such  an  arrangement.  And  who  are  they 
that  attempt  to  effect  the  same  thing  by  setting  up  their  legal 
rights  as  matters  not  to  be  touched  by  the  doctrine  of  subroga- 
tion ?  Tbey  are  the  general  creditors  of  the  mortgagor,  who 
have  succeeded  to  his  rights  by  the  operation  of  the  intestate 
laws,  and  stand  in  his  place  as  the  residuary  owners  of  his  title. 
It  is  certain  that  the  doctrine  is  one  of  mere  benevolence,  and 
that  it  is  not  to  be  extended  to  the  infringement  of  legal  rights; 
as,  for  instance,  by  restricting  a  creditor  to  an  inadequate  fund, 
or  in  compelling  him  to  take  satisfaction  in  any  way  prejudicial 
to  him.  But  what  are  the  legal  rights  of  the  creditors?  They 
are  such  as  affect  each  other  in  tbe  distribution  of  the  assets, 
according  to  the  priority  of  classes;  and  they  are  consequently 
subordinate  to  equities  which  affected  the  debtor,  whom  they 
collectively  represent.  Tbe  only  error  discernible  in  any  part 
of  the  decree  is,  in  the  failure  to  apply  tbe  doctrine  in  its  great- 
est breadth  to  tbe  judgment  of  the  Cbambersburg  bank.  Were 
the  stock  pledged  to  tbat  bank  of  a  legal,  definite,  and  current 
value,  tbe  principle  of  satisfaction  by  defalcation  might  have 
been  adopted  with  prox)riety;  or  had  the  administrator  con« 
sen  ted  to  let  it  go  in  satisfaction  at  the  par  or  any  other  stipu- 
lated value,  all  would  have  been  well  enough,  as  he  would  bave 
been  answerable  to  tbe  general  creditors  for  any  loss  that  migbi 
have  occurred  by  a  (Jft-aaldvil.  But  tbe  court  could  not  deprive 
those  creditors  of  tbe  possible  benefit  of  a;i  advance  on  a  sale 
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To  do  exact  justice  to  all,  it  will  be  necessary  to  turn  the  stock 
into  cash  by  an  execution  on  the  judgment,  without,  however, 
delaying  the  bank  in  the  mean  time.  It  is  therefore  ordered, 
that  so  much  of  the  decree  as  relates  to  the  satisfaction  of  that 
judgment  be  reyersed;  that  the  judgment  stand  for  the  use  of 
the  mortgagee,  who  is  subrogated  to  the  rights  and  securities  of 
the  bank,  with  leave  to  proceed  to  execution  of  the  stock 
pledged,  crediting  the  proceeds  on  his  mortgage;  that  the  bank 
be  permitted  to  take  its  money  out  of  court  in  the  mean  time; 
and  that  the  residue  of  the  decree  be  affirmed. 
Decree  accordingly. 

In  Moroney  v.  Copektnd,  5  Whart.  419,  the  rule  of  subrogation  adopted  in 
the  principal  case  was  cited  with  approval,  and  applied  to  the  facts  of  that 
caaei.  Also,  in  Coaiea*  appeal,  7  W.  &  S.  102,  and  Horton  v.  MUler,  14  Pa. 
BL  257,  the  role  stated  in  the  principal  case  as  to  equitable  jurisdiction  of 
oonrts  of  law  to  set  off  cross-judgments,  is  referred  to  with  approval  In- 
FUbert  V.  Eawhy  8  Watts,  443,  it  was  held  that  the  assignee  of  a  judgment 
takes  it  subject  to  all  the  equities  which  exist  between  the  parties  thereto 
at  the  time  of  the  assignment,  and  that  if  the  defendant  in  such  judgment 
had,  prior  to  the  assignment,  obtained  a  judgment  against  the  plaintiff  upon 
an  independent  cause  of  action,  it  was  such  an  equity  as  could  be  made  avail- 
able as  a  defense  against  the  assignee,  in  a  scire  fadas,  upon  the  judgment 
assigned  to  him.  In  order  to  reconcile  this  rule  with  that  adopted  in  the 
principal  case,  it  is  necessary  that  the  assignment  in  the  principal  case  from 
the  Agricultural  bank  to  the  United  States  bank  should  have  been  made 
prior  to  the  time  that  Kamsey  recovered  his  judgment  against  the  former 
bank.  This  does  not  so  appear  from  the  facts  as  stated  in  the  principal  case, 
bat  in  Filbert  v.  Hawk  it  is  said:  "The  case  [Ramsey' a  appeal]  ia  imperfectly 
stated,  as  reported,  in  not  showing  that  the  assignment  to  the  bank  of  the 
United  Stat^  was  prior,  in  point  of  time,  to  Ramsey's  obtaining  his  judgment 
against  the  Agricultural  bank.  But  it  is  clear,  from  the  reasoning  of  the  chief 
justice,  in  delivering  the  opinion  of  the  court,  that  the  fact  was  so,  for  without 
that,  the  equity  of  the  Bank  of  the  United  States  could  not  have  been  equal 
to  Bamsey*s."  Where  an  assignment  is  made  for  the  benefit  of  creditors, 
the  latter  stand  in  no  better  position  than  their  debtor,  and  are  affected  by  the 
same  trusts  and  equities  with  which  he  was  affected:  Twelves  v.  Williams,  3 
Whart.  493;  Garrison*s  appeal,  2  Grant  Cas.  218;  Delaware  dsHucUon  Canal 
Co,*s  appeal,  38  Pa.  St.  617,  all  citing  principal  case. 

In  Blair  v.  MathioU,  46  Pa.  St.  265,  it  was  held  that  an  obligor  in  a  bond 
can  not  defalcate  against  the  assignee  of  an  assignee,  a  claim  or  set-off,  which 
he  holds  against  the  first  assignee,  citing  principal  case. 

Sbt-oft. — ^The  judgment  of  a  justice  iqay  be  set  off  against  a  judgment  of 
A  court  of  record,  if  the  time  for  appeal  has  expired:  Coxe  v.  State  Bank,  14 
Am.  Dec.  417.  In  the  note  to  Duncan  v.  Bloomstock,  13  Id.  729,  the  ques- 
tion of  setting  off  mutual  judgments  is  discussed,  and  it  is  there  stated  thai 
courts  of  law  have  long  exercised  an  equitable  power,  incidental  to  their  ju- 
risdiction over  their  suitors  and  officers,  and  entirely  independent  of  any 
statute  of  setting  off  mutual  judgments  against  each  other. 

SiTBSOGATiON,  doctrine  of,  is  founded  on  principles  of  equity,  and  not  os 
contiact:  Cheeseborough  v.  Millard,  7  Am.  Dec.  494. 
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[3  Watts,  823.] 

Trusts  Result  bt  Iicplication  of  Law  in  two  cases  only:  1.  Where  a 
parchaser  of  land  has  paid  the  purchase  price  with  his  own  money,  and 
taken  the  conveyance  in  the  name  of  another,  or  where  he  has  paid  with 
the  money  of  another  and  taken  the  conveyance  in  his  own  name;  and, 
2.  Where  a  trust  has  been  declared  of  part  of  the  estate,  from  which 
the  law  implies  an  intent  to  reserve  the  beneficial  ownership  of  the  resi- 
due. 

Purchase  of  Land  bt  a  Guabdian,  which  he  declared  at  the  time  to  be  for 
the  use  of  his  ward,  is  not  such  a  trust  as  can  be  enforced  by  the  ward. 

Action  on  the  case  brought  by  Samuel  Kisler  against  Samuel 
Etter,  the  administrator  of  Henry  Easier,  deceased.  Henry 
Sisler  was  tbe  guardian  of  plaintiff,  who  desired  to  purcbase  tbe 
Fifiber  farm.  They  attended  tbe  sale,  wbicb  took  place  in  1828, 
and  botb  bid  for  tbe  property,  and  it  was  sold  to  Henry,  wbo  at 
tbe  time  declared  that  be  did  not  buy  it  for  bimself,  but  for  bis 
ward,  Samuel;  and  tbe  latter  assented  to  tbe  purcbase  and  pro- 
cured a  friend  to  bail  Henry  for  the  performance  of  tbe  condi- 
tions of  tbe  sale.  At  that  time  Samuel  was  twenty  years  of  age. 
About  one  montb  afterwards  Henry  resigned  as  guardian  of 
Samuel,  and  one  Garretson  was  appointed  in  bis  place.  Tbere- 
upon  Henry  offered  to  convey  tbe  farm  purcbased,  to  Garretson 
for  tbe  benefit  of  bis  ward,  upon  tbe  same  terms  at  wbicb  be  pur- 
cbased it,  but  be  refused  to  take  it,  and  Henry  tben  sold  it  for 
two  thousand  dollars  more  tban  be  paid  for  it.  Prior  to  tbe  re- 
sale Samuel  offered  to  pay  Henry  the  amount  tbat  be  bad  paid 
for  tbe  property,  and  demanded  of  bim  a  conveyance  of  it,  wbicb 
was  refused.  Judgment  was  to  be  entered  for  plaintiff,  if  he 
was  entitled  to  recover,  for  two  thousand  dollars.  Tbe  court 
gave  judgment  for  defendant. 

Lewis,  for  tbe  plaintiff  in  error. 

Gardner y  contra. 

By  Court,  Gibson,  0.  J.  In  England,  a  trust  results  by  im- 
plication of  law  but  in  two  cases:  tbe  first  where  tbe  purchaser 
has  paid  tbe  price  with  bis  own  money,  but  taken  tbe  convey- 
ance in  tbe  name  of  another — or  where  be  has  paid  with  tbe 
money  of  another,  and  taken  the  conveyance  in  his  own  name; 
and  tbe  second,  where  a  trust  has  been  declared  of  but  part 
of  tbe  estate,  from  which  the  law  implies  an  intent  to  reserve 
tbe  beneficial  ownership  of  the  residue.  These  are  specific 
cases  of  resulting  trusts;  and  according  io  Lloyd  \,SpiUei,  2  Atk. 
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150,  they  are  the  only  ones.  Oases  have  undoubtedly  been  con* 
founded  with  them,  though  readily  distinguishable  from  them^ 
in  which  a  specific  lien  has  been  given  for  purchase  money  with- 
drawn from  a  fund  towards  which  the  purchaser  stood  in  the 
relation  of  a  trustee.  A  purchase  by  a  husband  bound  to  pur« 
chase  and  settle,  has  been  presumed  to  have  been  made  in  con- 
templation of  a  settlement;  and  in  clear  cases  trust  money  paid 
away  in  a  purchase,  has  been  followed  into  the  land,  even  on 
parol  proof.  But  though  the  purchaser  is  spoken  of  in  those 
cases  as  a  trustee,  just  as  a  mortgagee  is  spoken  of  as  a  trustee^ 
the  equity  of  the  party  beneficially  entitled  is  to  have  his  money 
and  not  the  land;  and  such  was  the  prayer  in  Lench  v.  Lench,  10 
Yes.  612.  But  with  us  all  distinction  on  this  head  is  overlooked 
or  disregarded;  and  it  seems  to  be  settled  by  Gregory  t.  Setter, 
1  Dall.  139;'  German  v.  Gabbald,  3  Binn.  302  [5  Am.  Dec.  872]; 
and  Duffield  v.  Wallace^  2  Serg.  &  B.  521,'  that  a  purchase  veith 
trust  money,  in  whole  or  in  part,  gives  the  owner  of  the  money 
a  correspondent  ownership  of  the  laud.  How  that  was  sup- 
posed to  follow — ^whether  from  the  inability  of  the  courts  to  order 
a  sale,  or  from  the  license  left  to  parol  declarations  of  trust  by 
our  statute  of  frauds — it  matters  not  to  inquire;  for  though  the 
bounds  of  these  resulting  interests  have  been  sensibly  en- 
larged, the  trust  is  still  considered  to  arise  from  the  ownership  of 
the  purchase  money.  That  it  has  been  raised  on  no  other 
foundation,  shows  this  ownership  to  be  the  efficient  cause,  and 
not  the  direct  creatiye  power  of  an  express  declaration,  which 
may,  howeyer,  have  a  legitimate  influence  on  the  event,  but 
only  as  a  confession  of  the  ownership.  By  any  other  hypothe- 
sis, what  we  call  a  resulting  trust  would  cease  to  be  an  implied 
one.  That  an  express  trust  may  be  declared  by  parol,  I  am  not 
disposed  to  deny;  but  if  declared  by  the  grantee  and  not  the 
grantor  of  the  legal  estate,  where  its  object  is  not  to  indicate 
a  beneficiary  purpose  by  the  grantor  in  favor  of  the  cestui  que 
trusi,  it  must,  to  be  binding,  be  made  in  consideration  of  pay- 
ment of  the  purchase  money  by  the  cestui  que  trust;  and  then 
it  would  produee  no  other  effect  than  the  law  would  produce 
without  it. 

Probably  it  was  the  object  of  the  statute  to  sustain  a  gift  of 
the  land  by  the  grantor  to  a  person  not  named  in  the  convey- 
ance; but  not  a  gift  by  the  party  purchasing,  the  execution  of 
which  could  not  be  enforced  for  want  of  a  consideration.  If  I 
proclaim  that  I  hold  my  house  for  B. ,  it  is  evidence  of  a  trust 

1-    lDaU.l»[  2.    WaUacer.  Dnffield,2Berg.  9tU,  KHiI  Am.  J>M.i». 


310  KiSLEB  V.  EiSLEB.  [Penii. 

which  may,  however,  be  rebutted  by  proof  that  the  beneficial 
ownership  is  not  in  him;  for  such  a  declaration  is  not  binding 
as  a  gift  even  of  a  chattel.  But  if  I  convey  my  house  to  A.^ 
with  parol  direction  to  hold  it  for  B. ,  a  confidence  arises  which 
it  would  be  unconscionable  in  A.  to  violate;  and  this  would  consti- 
tute that  species  of  express  parol  trust,  which  it  was  the  object 
of  our  statute  to  sustain.  But  if  I  proclaim  that  I  hold  my 
house  for  B.,  on  terms  of  conveying  it  to  him  when  he  shall  re- 
imburse me  what  I  paid  for  it;  this  is  not  a  trust,  but  a  con- 
tract of  sale  within  the  operation  of  the  prohibitory  clause. 
Now  what  is  the  case  put  before  us  ?  Had  the  ward  reposbd 
on  his  guardian's  promise  to  purchase  the  property  for  him,  it 
would  have  been  strong  for  him  on  another  ground.  There 
would  then  have  been  a  trust  ex  maleficio  from  the  conduct  of 
the  guardian  in  keeping  the  ward  back  as  a  bidder,  and,  per- 
haps, getting  a  better  pennyworth  of  the  estate  by  seeming  to 
buy  it  from  him.  Such  a  trust  seems  to  be  recognized  in  Lloyd 
V.  SpUlet,  2  Atk.  148;  Peebles  v.  Beading,  8  Serg.  &  R.  492;  and 
was  actually  enforced  in  Brown  v.  Dysinger,  1  Bawle,  408.  It 
arises  from  the  artifice  of  the  party  to  be  affected,  in  procuring 
the  title,  and  not,  as  Mr.  Justice  Todd  supposed  in  the  last 
mentioned  case,  from  the  contract;  so  that  it  is  obviously  not 
related  to  those  cases  which  are  the  usual  subjects  of  contest 
under  the  statute  of  frauds.  But  as  there  was  in  fact  no  pre- 
judice to  the  ward,  who  appeared  at  the  sale  and  procured  an- 
other friend  to  bid  for  him,  he  has  not  an  equity  on  that  ground. 
When  the  estate  was  struck  down  then,  it  was  the  property  of 
the  guardian;  and  what  was  the  arrangement  into  which  the 
parties  presently  entered  ?  The  guardian  declared  the  purchase 
to  be  for  the  benefit  of  the  ward,  who  was  present  and  assented; 
upon  which  the  guardian  paid  one  hundred  dollars  of  his  own 
money  on  the  bargain,  and  gave  security  to  perform  the  condi- 
tions of  the  sale,  while  the  ward,  who  furnished  no  part  of  the 
consideration,  procured  a  friend  to  be  his  surety.  Now  what 
is  such  a  case  ?  It  is  plainly  that  of  one  who  agrees  to  sell  his 
land  for  what  he  gave  for  it,  between  whom  ^nd  his  vendee 
there  is  no  other  trust  than  that  which  always  accompanies  a 
sale  till  the  conveyance  is  executed.  If  I  declare  that  I  hold 
my  house  for  B.,  it  is  evidence  of  a  trust,  because  it  is  evidence 
that  he  has  paid  for  it.  If  I  declare  that  I  hold  it  for  him,  pro- 
vided he  pay  me  a  stipulated  price,  my  declaration  is  evidence 
of  a  parol  sale,  which  even  our  statute  of  frauds  makes  good 
for  nothing. 
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Of  what  importaDce,  then,  is  the  omission  in  it  of  the  seventh 
section  of  tbe  British  statute?    It  gives  room  for  a  declaration 
of  trust  by  parol;  but  it  does  not  make  that  a  trust  which  was 
not  a  trust  before*    It  seems  to  me  the  "  declarations  or  crea- 
tions of  trusts  or  confidences/'  prohibited  by  the  British  stat- 
ute and  tolerated  by  our  own,  are  such  as  the  grantor  of  the 
legal  estate  is  competent  to  make,  as  a  further  disposition  of 
the  beneficiary  interest,  and  not  the  confession  of  a  condition 
•-  or  agreement  subsequent!}'  fastened  on  the  title  by  the  grantee. 
The  first  may  be  evidence  by  the  declaration  of  either  party  to 
the  conveyance,  with  the  assent  of  the  other;  and  it  vests  an 
equitable  title  under  our  statute.     But  were  the  second  per- 
mitted to  have  an  effect  forbidden  to  any  other  executory  con- 
tract for  the  title,  it  would  be  pregnant  with  all  the  dan- 
ger intended  to  be  guarded  against  by  either  statute.     Even 
when    restrained    to   gratuitous  trusts  expressed  at  the  ex- 
ecution of  the  conveyance,  these  parol  declarations  will  be 
found  sufficiently  introductive  of  frauds  and  perjuries.     But, 
with  the  qualifications  indicated,  they  may  certainly  be  sus- 
tained by  parol  proof.    In  other  cases,  the  declarations  of  the 
grantee  are  admissible  under  our  act,  as  they  are  admissible 
under  tbe  English  statute;  namely,  as  confessions  by  the  party 
of  a  fact  from  which  the  law  implies  a  trust,  but  does  not  raise 
it  from  their  immediate  and  necessary  effect.     In  Peebles  v. 
Beading^  a  case  like  the  present,  except  that  the  party  claim- 
ing the  trust  had  been  the  owner  of  the  land,  it  was  held  that 
there  was  no  resulting  trust;  but  it  seems  to  have  been  thought 
that  there  might  be  an  express  trust  by  force  of  the  undertak- 
ing to  purchase  and  convey:  yet  the  judge  who  delivered  the 
opinion  of  the  court,  at  the  same  time  considered  the  supposed 
cestui  que  trusi  as  an  ordinary  purchaser  affected  by  delay  in 
seeking  an  execution  of  the  contract,  which  he  could  not  be  if 
he  were  the  beneficiary  owner  of  the  equitable  title. 

It  is  not  easy  to  reconcile  all  the  positions  taken  in  that  case. 
The  admissions  and  effect  of  parol  declarations  seem  to  have 
been  considered  as  peculiar  to  our  practice,  though  it  is  known 
that  they  were  received  in  Halcolt  v.  Markant,  Free,  in  Ch.  168; 
Wilson  V.  Fbreman,  2  Dick.  593;  and  Lench  v.  Lench,  already 
quoted,  but  admitted  as  confessions,  by  a  trustee,  of  a  fact,  as  the 
groundwork  of  a  legal  implication.  Being  equally  admissible 
in  the  English  court  of  chancery,  it  is  not  easy  to  see  what  ad- 
ditional force  they  can  have  here  as  direct  declarations.  An 
agreement  to  convey  a  title  to  be  acquired  and  paid  for  here* 
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after,  may  be  specificallj  enforced,  if  the  externals  of  the  contiact 
be  such  as  the  statute  allows  of ;  but  it  is  no  more  a  trust  than 
is  an  agreement  to  pay  a  stipulated  price  for  a  title  acquired 
already.  I  am  unable  to  discover  anything  in  Chregory  v.  Setter , 
or  Oerman  ▼.  Oabbald,  like  a  peculiar  effect  given  to  the  pur- 
chaser's admissions;  though  in  the  latter,  the  restricted  nature 
of  the  provisions  in  our  own  statute  of  frauds  is  adverted  to  as 
putting  the  question  of  their  competency  at  rest;  and  in  this 
respect  they  are  received  perhaps  less  scrupulously  here  than 
in  England.  But  in  these  two  cases  the  trust  was  held  to 
spring  from  the  ownership  of  the  purchase  money,  and  not 
from  the  direct  effect  of  any  supposed  declaration;  consequently, 
considerations  depending  on  the  difference  of  statutory  provis* 
ions  did  not  enter  into  the  question;  and  notwithstanding  the 
declarations  were  used  in  evidence,  the  trust  was  still  considered 
as  a  legal  implication.  But  in  Duffidd  v.  Wallace,  the  chief 
justice  resorted  to  the  express  declaration  of  the  purchaser  to 
supply  what  he  considered  a  deficiency  in  the  usual  ground  of 
implication,  arising  from  the  fact  that  payment  was  made  but 
in  part  with  the  funds  of  the  cestui  que  trust;  but  this  resort  was 
unnecessary,  for  notwithstanding  former  doubts,  it  seems  to  be 
settled  by  RtjaU  v.  RyaU,  1  Atk.  59;  BarOeUy,  FickersgiU,  4  East, 
577,  note;  and  Lane  v.  Digliton,  Amb.  409,  that  the  estate  may 
be  charged  pro  tanto  with  a  part  of  the  purchase  money.  The 
other  judges,  however,  put  the  cause  on  the  ownership  of  the 
money;  and  thus  we  see  that  no  greater  effect  has  been  given 
by  our  judges  to  parol  declarations  of  the  grantee  than  has  been 
given  to  them  under  the  British  statute.  And  it  is  fortunate 
that  such  has  been  the  course  of  the  court,  for  the  danger  to  be 
apprehended  from  allowing  to  these  the  force  of  a  direct  con- 
veyance has  been  conceded  to  be  as  great  as  could  flow  from 
establishing  any  other  parol  contract  of  sale.  We  have,  then, 
an  ordinary  parol  agreement  to  convey  on  being  reimbursed  the 
price  paid,  which  is  clearly  without  the  statute  of  frauds. 
Judgment  affirmed. 

Cited  in  SidU  v.  Walters,  5  Watts,  391,  and  Haines  v.  O^Conior,  10  Id.  320^ 
to  the  eifect  that  mere  declarations  of  a  party  that  he  purchases  land  for  an- 
other without  any  previous  agreement,  or  without  any  advance  of  money  for 
the  purpoee,  is  not  such  a  transaction  as  will  raise  a  trust  which  equity  will 
enforce.  In  Robertson  v.  Roliertwn,  9  Id.  35,  the  division  by  the  prinoipal 
ease  of  trusts  which  result  by  implication  in  law,  into  two  classes,  was  ap< 
proved.  In  Edwards  y.  Edwards,  39  Pa.  St.  384,  the  principal  case  was  re- 
lied upon  to  sustain  the  position,  that  when  two  or  more  parties  jointly  pnr^ 
chase  a  piece  of  land,  they  become  tenants  in  common  thereof.     Also  in  FiM 
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▼.  Hefner,  1  W.  &  a  378^  and  Jackman  v.  RingUmd,  4  Id.  150,  the  men 
Tiolation  of  a  parol  agreement  was  held  not  to  be  enfiQcient  for  eqnity  to  de- 
cree a  party  a  troatee,  citing  Kuler  v.  Kisler.  Also  relied  on  in  Morey  v. 
derrick,  18  Pa.  St.  129,  to  sustain  the  doctrine  that  a  trust  results  in  favor 
of  a  party  who  furnishes  money  to  another  with  which  he  purchases  prop- 
erty, is  in  his  own  name.  In  Letihey  v.  Gardner^  3  W.  &  S.  319,  it  was  held 
that  a  trust,  as  to  real  estate  purchased  at  sheriffs  sale,  can  not  be  estab- 
lished by  {>arol,  citing  principal  case.  In  WilUard  v.  WiUiard,  56  Pa.  St.  124, 
the  principal  case  was  thus  referred  to:  "In  Kialer  v.  Kisler,  2  Watts,  323,  a 
well  considered  and  a  leading  case,  the  late  Chief  Justice  Gibson  brought  into 
view  very  distinctly  the  difference  between  a  proper  trust  entering  into  an 
estate  at  the  time  of  the  conveyance,  and  'a  condition  or  agreement  subee- 
qnently  fastened  on  the  title  by  the  grantee;'  fully  conceding  the  compe- 
tency of  parol  evidence  to  prove  the  former  by  way  of  the  confession  of  the 
trostee  of  the  facts  as  a  groundwork  for  the  legal  implication.  Since  Kialer  v. 
KisleTp  all  the  cases,  and  they  are  numerous,  take  the  distinction  between 
facts  which  constitute  a  trust  entering  into  the  estate  at  the  time  of  its  ac- 
quisition, and  those  merely  indicating  a  contract  to  convey,  whether  made 
before  or  after  the  purchase." 

Besultino  Tkust  arises  in  favor  of  one  furnishing  consideration  on  pur- 
ehase  of  land  by  another:  Foote  v.  Colvin,  3  Am.  Dec  478;  Jackson  v.  Morse,  8 
Id.  306;  may  be  shown  by  parol:  Wallace  v.  Duffitld,  7  Id.  660;  Priichard 
V.  Brawn,  17  Id.  431;  see  TowUs  v.  Burton,  24  Id.  409,  note  413;  can  not 
be  raised  to  a  grantor,  contrary  to  the  express  terms  of  his  conveyance: 
Squire  v.  Harder,  19  Id.  446. 


Hot  v.  STEaBECT. 

[9  Waits,  837.] 

(hn  Who  Ebbctb  a  Mill  and  Dam  upon  a  stream,  does  not^  by  mere  priooritj 
of  oocupation,  acquire  such  an  exclusive  right  in  the  stream  as  to  enable 
him  to  maintain  an  action  against  a  person  erecting  a  mill  and  dam  above 
his,  by  which  the  water  is  partly  diverted  and  he  thereby  injured. 

UsB  or  Water  in  a  Flowing  Stbeam  is  open  to  all,  subject  to  the  restric- 
tion, that  a  person  is  not  permitted  to  use  it  to  the  injury  of  those  through 
whose  land  it  passes. 

A  RiPABiAN  Propbietob  CAN  AcQUiBS  NO  ExcLUSTVE  Pbivilegx  in  running 
water  by  mere  priority  of  appropriation. 

Stbbt  Ripaeian  Owner  is  entitled  to  use  the  water  of  a  stream  flowing 
through  his  land,  although  the  owner  of  a  mill  lower  down  on  such 
stream  is  injured  thereby,  provided  such  use  is  ordinary  and  proper. 
Such  injury  is  damnum  absque  injuria. 

Asr  Imfbofxr  or  Maucxous  Use  of  flowing  water  by  one  riparian  proprietor 
renders  him  liable  in  damages  to  another  lower  down  on  the  same 


Action  on  the  case  for  a  nuisance,  brought  by  Hoy  against 
Bierrett.  In  1793,  Hoy  built  a  small  mill  upon  a  stream  of 
water,  and  continued  to  occupy  and  use  it  for  thirty  years  or 
more,  when  Sterrett,  who  was  the  owner  of  the  land  above,  on 
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the  same  stream,  built  a  mill  and  dam  thereon,  much  larger 
than  plaintiff's,  and  by  means  of  which  the  water  was  de- 
tained, to  the  injury  of  Hoy's  mill.  The  court  instructed  the 
jury,  that  if  the  injury  to  plaintiff's  mill  was  occasioned  by  the 
detention  of  the  water  in  Sterrett's  dam  for  its  ordinary  and 
proper  use  for  mill  purposes,  it  was  damnum  absque  injuria; 
but  if  the  water  was  detained  carelessly  or  maliciously  to  Hoy's 
injury,  plaintiff  was  entitled  to  recover. 

Potter,  for  the  plaintiff  in  error. 

Valentine  and  Blanchard,  contra. 

By  Court,  Kogebs,  J.  A  person  erecting  a  mill  and  dam  upon 
a  stream  of  water,  does  not,  by  the  mere  prior  occupation,  gain  an 
exclusive  right,  and  can  not  maintain  an  action  against  a  person 
erecting  a  mill  and  dam  above  his  by  which  the  water  is  in  part 
diverted,  and  he  is  in  some  degree  injured:  PlaU  v.  Johnson,  15 
Johns.  213  [8  Am.  Dec.  233].  A  contrary  principle  would  be 
very  pernicious,  particularly  in  a  new  country;  for  the  neces* 
sary  effect  will  be  to  impair  the  value  of  all  the  land  through 
which  the  stream  passes.  The  elements  being  for  general  and 
public  use,  when  the  benefit  is  appropriated  to  individuals  by  oc- 
cupancy, this  occupancy  must  be  regulated  and  guarded  with  a 
view  to  the  individual  rights  of  all  who  have  an  interest  in  its 
enjoyment;  and  the  maxim,  sic  utere  iuo  ut  alienum  non  lasdas, 
must  be  taken  and  construed  with  an  eye  to  the  natural  rights 
of  all:  15  Johns.  213.  The  use  of  the  water  is  open  to  all,  with 
the  necessary  restrictions  that  no  person  is  permitted  to  enjoy 
it  to  the  injury  of  those  through  whose  land  the  stream  passes. 
That  no  riparian  proprietor  gains  any  privilege  by  mere  prior- 
ity of  appropriation,  is  a  principle  now  well  established;  al- 
though the  opinion  entertained  by  some,  that  a  riparian  pro* 
prietor,  who  occupies  a  mill-site,  can  secure  by  such  priority  of 
occupation  advantage  which  he  could  not  claim  provided  any 
other  riparian  proprietor,  above  or  below,  had  before  appropri- 
ated the  water,  is  not  without  countenance  from  respectable  au- 
thority. In  2  Bl.  Com.  403,  the  commentator  says,  if  a  stream  of 
water  is  unoccupied,  a  person  may  erect  a  mill  thereon,  and  de- 
tain the  water;  yet  not  so  as  to  injure  his  neighbor's  mill,  for  he 
has,  by  the  first  occupancy,  acquired  a  property  in  the  current. 
In  Eaich  v.  Dvrighl,  17  Mass.  289  [9  Am.  Deo.  145],  there  is  a 
dictum  of  Chief  Justice  Parker  to  the  same  effect.  And  this 
would  also  seem  to  be  the  opinion  of  Justice  Duncan,  in  Slrich* 
ler  V.   Tbd,  10  Serg.  &  B.  69  [13  Am.  Dec.  649].     Subsequent 
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delusions,  however,  have  ruled  the  point  otherwise.  In  Palmer 
▼.  MuUigan,  3  Cai.  807  [2  Am.  Dec.  270],  and  Ingraham  t.  Hutch- 
inson,  2  Conn.  692,  and  BvMen  y.Burrel,  2  N.  H.  217,  the  court 
put  the  right  on  the  presumption  arising  from  length  of  posses- 
sion. They  entirely  discountenance  the  idea  that  the  plaintiff 
acquired  any  right  by  mere  prior  appropriation. 

The  subject  of  prior  occupation  was  also  considered  in  the 
ease  of  Martin  t.  Bigelow,  2  Aik.  184  [16  Am.  Dec.  696],  and 
it  was  ruled  that  the  mere  prior  occupancy  of  the  water  by 
the  defendant,  did  not  prevent  the  plaintiff  from  using  the 
same  water  in  a  prudent  way  as  it  flowed  down  its  channel. 
In  lyier  v.  Wilkinson  this  question  was  also  examined  by  Jus- 
tice Story:  4  Mason,  401,  402.  If  a  thing  be  common,  there 
may  be  an  appropriation  by  general  consent  or  grant.  Mere 
priority  of  appropriation  of  running  water,  without  such  con- 
sent or  grant,  confers  no  exclusive  right.  It  is  not  like  the  case 
of  mere  occupancy,  where  the  first  occupant  takes  by  force  of 
his  priority  of  occupancy.  That  supposes  no  ownership  already 
existing,  and  no  right  to  the  use  already  acquired.  But  our  law 
annexes  to  the  riparian  proprietors  the  right  to  the  use  in  Com- 
mon, as  an  incident  to  the  land;  and  whoever  seeks  to  found  an 
exclusive  use,  must  establish  a  rightful  appropriation  in  some 
manner  known  and  admitted  by  the  law.  The  same  doctrine  is 
recognized  in  New  Hampshire,  6  N.  H.  231,  and  in  the  latest 
English  authorities. 

Those  authorities  are  full  to  the  point,  that  the  fact  that  Hoy 
erected  his  mill  before  Sterrett,  does  not  of  itself  confer  a  right 
of  action,  unless  the  occupancy  has  been  accompanied  by  a 
possession  for  such  a  length  of  time  as  that  the  jury  are  bound 
to  presume  a  grant.  On  this  part  of  the  case,  the  court  was  re- 
quested to  charge  the  jury,  that  if  the  jury  believe  that  Hoy, 
and  those  under  whom  he  claims,  have  occupied  and  used  the 
water  for  near  forty  years,  the  jury  may,  and  are  bound  by  law 
to  presume  there  was  a  grant  from  the  owners  of  the  tract  of 
land  above  and  adjoining  for  using  it,  and  the  plaintiff  would 
be  entitled  to  recover.  To  this  the  court  answer:  We  can  see 
nothing  in  this  case  for  a  presumption  such  as  the  plaintiff  re- 
quires. There  was  no  use  of  any  part  of  the  land  held  by  Ster- 
rett for  the  use  of  Hoy^s  mill;  no  overflowing  of  land  claimed 
by  the  defendant.  This  court  can  not  apply  this  proposition  to 
the  case  before  them  so  as  to  answer  it  in  the  afiSrmative.  The 
opinion  of  the  court  evidently  is,  that  even  admitting  the  fact 
that  Hoy  had  been  in  the  uninterrupted  enjoyment  of  the  water 
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right  as  at  present  exercised  for  more  than  forty  years,  jet, 
inasmuch  as  he  did  not  overflow  the  lands  of  Sterreti  or  naake 
any  use  of  his  premises,  a  presumption  of  grant  caL  not  arise. 
The  learned  judge  seems  to  have  adopted  the  opinion  of  Jas- 
tice  Gould  in  Ingraham  v.  Hutchinson,  2  Conn.  592.  The  rea- 
soning of  Justice  Gould  is  very  forcible,  but  did  not  accord 
with  the  opinion  of  his  brother,  who  ruled  the  point  otherwise; 
and  this,  it  must  be  confessed,  is  in  accordance  with  adjudg^ed 
cases.  The  general  rule  of  law  is,  that  independent  of  any 
'particular  enjoyment  used  to  be  had  by  another,  every  man  has 
a  right  to  have  the  advantage  of  a  flow  of  water  in  his  o^ni 
hind  without  diminution  or  alteration;  but  an  adverse  right 
may  exist  in  another,  founded  on  his  occupation.  And  althoog^h 
the  stream  be  either  diminished  in  quantity,  or  even  corrupted 
in  quality,  as  by  the  means  of  the  exercise  of  certain  trades, 
yet  if  the  occupation  of  the  party  so  taking  and  using  it  have 
existed  for  so  long  a  time  as  may  raise  the  presumption  of  a 
grant,  the  other  party,  whose  land  is  below,  must  take  the 
stream,  subject  to  such  adverse  right.  Twenty-one  years'  ex- 
clusive enjoyment  of  water,  affords  a  conclusive  presumption 
of  right  in  the  party  enjoying  it. 

This  principle  of  presumption  is  introduced  in  analogy  to  the 
act  of  limitations;  and  to  raise  the  presumption  of  a  grant,  the 
enjoyment  must  have  been  adverse;  or,  as  in  Carter  v.  Smiih^  9 
Serg.  &  TX.  20/  there  must  be  a  continued,  exclusive  enjoyment 
of  the  easement,  with  the  knowledge  and  acquiescence  of  the 
owner  of  the  inheritance,  for  twenty*one  years,  which  would  be 
evidence  from  which  a  jury  might  presume  a  right  by  grant  or 
otherwise  to  such  easement.  Hoy  built  his  mill  on  his  own 
land,  and  swelled  the  water  on  his  own  land.  Sterrett  had  no 
reason  to  complain  of  Hoy,  nor  was  there  a  time  when  he  had  a 
right  of  action  against  him.  Nor  can  he,  with  any  propriety, 
be  said  to  have  acquiesced  in  the  enjoyment  of  the  water  by  Hoy. 
He  can  not  be  said  to  have  granted  a  right,  about  which  it  would 
have  been  an  impertinent  interference  to  utter  a  complaint. 
Hoy  could  not  have  been  restrained  by  any  legal  process  from 
the  enjoyment  of  the  right  in  the  manner  he  had  been  accae- 
tomed.  How  can  Sterrett  be  presumed  to  grant  that  which  Hoy 
had  a  right  to  do  independent  of  his  grant?  There  is  nothing 
unreasonable  in  requiring  Hoy,  when  he  erected  his  mill,  to 
erect  it  with  a  view  to  the  capacity  of  the  stream  and  the  rights 

1.  Cooper  ▼.  ANift.  9  Serg.  4  B.  n. 
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of  his  neig^hbors.     And  it  must  be  presumed  he  has  done  bo,  as 
bj  prior  occupation  alone  he  acquires  no  right. 

It  is  said  the  doctrine  is  necessary  to  promote  peace,  and  it  is 
admitted  that  the  general  principle  of  presumption  is  so;  but  it  is 
also  eqaally  necessary  to  promote  justice  and  fair  dealing  among 
neighbors.     It  amounts  to  this,  that  vrhen  the  riparian  owner 
above  is  unable,  which  is  frequently  the  case,  to  improve  and 
nse  the  water  on  his  own  land,  he  must  be  deprived  of  a  right 
incident  to  his  land,  and  which  may  constitute  its  principal 
value.     It  would  have  been  di£Scult  for  Sterrett  to  know  the 
effect  which  Hoy's  mill  would  have  on  his  water  right  above. 
At  any  rate,  Hoy  was  as  competent  to  form  an  opinion  on  that 
point  as  Sterrett  was,  particularly  as  his  attention  must  have 
been  drawn  to  the  matter  when  he  erected  his  mill.    As  a  pru- 
dent man,  it  was  his  especial  duty  to  calculate  the  capacity  of 
the  stream  with  a  view  to  his  own  and  his  neighbor's  rights. 

That  a  title  to  an  incorporeal  hereditament  may  be  supported 
by  an  uninterrupted  enjoyment  for  the  period  limited  by  stat- 
ute for  the  right  of  entry  upon  land,  was  first  laid  down  in 
England,  in  Lewis  v.  Frice^  2  W.  Sannd.  175.^  The  rule  was 
adopted  in  analogy  to  the  statute  of  limitations.  And  in  Done- 
gal V.  Wilson* y  Chief  Justice  Wilmot,  who  ruled  the  case  of  Leuxis 
V.  Price^  in  answer  to  an  objection  that  an  ancient  light  did  not 
exist  more  than  sixty  years,  said: ''  If  a  man  has  been  in  posses- 
sion of  a  house  for  sixty  years,  no  one  can  stop  up  his  lights. 
Possession,"  he  said,  "  for  such  a  length  of  time,  amounts  to 
a  grant  of  liberty  of  making  them,  and  is  evidence  of  an  agree- 
ment to  permit  them  to  be  made." 

The  doctrine  of  the  English  books  in  respect  to  ancient 
lights,  is  not  very  well  understood  in  this  country.  I  am  not 
aware  that  any  case  has  been  ruled  in  this  state  in  which  the 
principle  has  been  recognized.  It  should  be  introduced  with 
caution.  Many  vacant  lots  in  our  cities  and  towns  are  owned 
bj  persons  who  reside  at  a  distance,  and  who  are  either  unable 
or  unwilling  to  improve  them.  It  would  be  inconvenient  to 
compel  them  to  do  so,  on  the  penalty  of  forfeiting  a  valuable 
right  by  neglect. 

The  court  were  also  further  requested  to  instruct  the  juxy, 
that  if  they  believed  that  Sterrett  frequently  withheld  the  water 
in  his  saw-mill  dam  for  two  days  and  one  night,  to  the  injury 
of  Hoy's  mill,  the  plaintiff  is  entitled  to  recover.  The  court 
▼eiy  properly  refer  this  as  a  fact  to  be  determined  by  the  jury: 

I  8  W.  Ssond.  175  a,  note.  9.  Dongal  r.  Wilttm,  3  W.  Saond.  179  b,  note. 
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and  instruct  them  that  if  they  believe  the  water  was  no  longer 
detained  than  was  necessary  for  a  proper  enjoyment  of  it,  as  it 
passed  through  Sterrett's  land,  for  the  use  of  his  mill,  it  is  a 
damage  to  which  the  plaintiff  must  submit.  If  the  finding  of 
the  jury  was  wrong,  the  remedy  was  on  a  motion  for  a  new 
trial.  This  question  was  decided  by  the  jury,  under  the  direc- 
tion of  the  court,  with  a  view  to  all  the  facts,  the  capacity  of 
the  stream,  etc. ;  and  however  disposed  we  might  be  to  interpose, 
had  we  the  power,  yet  we  can  not  afford  relief  under  the  cir- 
cumstances of  the  case.  The  rights  of  the  riparian  owners 
must  be  adjusted  in  the  same  manner  as  if  each  mill  had  been 
erected  at  the  same  time;  lapse  of  time  not  having  given  any 
superior  right  to  either  party.  It  is  very  true,  as  the  court  state, 
that  if  there  was  a  vexatious  detaining  of  the  water,  or  if  there 
was  any  degree  of  malevolence  as  to  the  time,  or  the  quantity 
of  water  discharged  by  Sterrett,  it  was  an  injury  for  which  the 
plaintiff  was  entitled  to  relief  in  damages.  The  jury  having 
found  that  the  defendant  made  a  proper  use  of  the  water,  we 
are  of  opinion  that  the  judgment  should  be  affirmed. 

I  have  examined  the  other  errors  assigned,  and  do  not  dis- 
cover that  there  is  any  error. 

Judgment  affirmed.     • 

Cited  in  Afiller  v.  MiUer,  9  Pa.  St.  76;  HartzcUl  v.  SOI,  12  Id.  250;  and 
Whaler  v.  Aid,  29  Id.  101,  upon  the  point  that  an  upper  mill  owner  is  not 
answerable  to  one  lower  down  the  stream  for  detaining  the  water  in  hie  dam 
for  several  days,  if  this  be  necessary  to  the  action  of  his  mill,  though  the 
lower  mill  is  thereby  injured.  Also  relied  upon  in  Ridiart  v.  ScoU^  7  Watts, 
462,  and  Wlieatley  v.  Baugh,  25  Pa.  St.  534,  to  sustain  the  doctrine  that 
there  can  be  no  presumption  of  a  grant  or  license  where  there  is  no  adverse 
user.  In  Warren  v,  IIuntei\  I  Phila.  415,  it  was  held,  "that  the  oontinjxoua 
occupation  of  a  stream  of  water  in  a  particular  manner,  by  which  the  water 
may  be  dimiuished  in  quantity  ot  rendered  impure  by  the  use  made  of  it,  il 
it  has  existed  for  the  space  of  twenty-one  years,  affords  the  presumption  of  a 
grant,  and  is  conclusive  as  to  the  right  of  the  party  so  enjoying  it,**  cxting 
Hoy  V.  Sterrett, 

RiPABiAN  Proprietors,  Rights  of. — ^The  right  to  the  flow  of  water  over  a 
person's  lands  is  commensurate  with  his  interest  therein:  Ex  parte  Jenmngt, 
16  Am.  Dec.  449;  and  such  owner  has  the  right  to  the  uninterrupted  flow  of 
water  in  streams  of  water  on  his  land,  unless  some  adjacent  proprietor  has 
acquired  an  adverse  right:  CoaUer  v.  Hunter,  15  Id.  726;  but  the  right  to 
divert  such  stream  may  be  acquired  by  adverse  enjoyment:  Id.  See,  as  to 
when  a  riparian  owner  is  not  liable  to  one  below  for  use  or  diversion  of  part 
of  the  water:  Palmer  v.  Mulligan ,  2  Am.  Dec.  270;  Piatt  v.  Johnson^  8  Id. 
233.  The  acquiring  of  water  privileges  by  use  is  discussed  in  the  note  to 
Sherwood  v.  ^«»t,  4  Jd.  215. 

Water,  Property  i^.— Gardner  v.  Newburgh,  7  Id  531;  Cooper  ▼.  Wil* 
Uama,  22  Id.  745;  Blanchard  v.  Baker,  23  Id.  604. 
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Myebs  v.  Hodges. 

[2  Watts,  C8L] 

CoHT&ACT  BT  WHICH  AN  Administkatob  Aobees  TO  Sell  certain  real 
property  belonging  to  the  estate  which  he  represents  for  a  certain  snm* 
and  to  make  the  title  to  the  purchaser  named  therein,  through  the 
medium  of  the  orphans'  courts  is  against  public  policy,  and  can  not  be 
enforced. 

Action  brought  by  Lyman  H.  Hodges  against  William  Myers 
and  John  F.  Satterlee,  the  administrators  of  the  estate  of  Hany 
Spaulding,  deceased,  for  the  breach  of  a  contract  by  which  the 
defendants  agreed  to  sell  plaintiff  a  farm  belonging  to  Spauld- 
ing*s  estate.  The  contract,  was  that  defendants  were  to  obtain 
an  order  of  sale  from  the  orphans'  court  for  such  propei-ty,  and 
when  sold  under  such  order,  Hodges  was  to  bid  two  thousand 
dollars,  and  if  that  was  the  highest  bid,  he  wds  to  have  a  deed. 
The  order  was  obtained  and  a  sale  made,  at  which  Hodges  bid 
the  amount  agreed  to  be  paid,  and  his  bid  being  the  highest 
bid,  the  farm  was  sold  to  him.  On  account  of  some  informality 
in  giving  the  notice  of  sale,  the  sale  to  Hodges  was  set  aside  by 
the  court,  and  a  new  one  had,  at  which  Obadiah  Spaulding  bid 
twenty-two  hundred  and  fifty-one  dollars,  and  received  a  deed 
for  the  land.  Verdict  for  plaintiff,  Hodges,  for  three  hundred 
and  forty-eight  dollars. 

Overton  and  Conyngham^  for  the  plaintiffs  in  error. 

WillisUm^  contra. 

By  Court,  SEsoEAirr,  J.  Several  points  were  presented  to  the 
eourt  below,  on  behalf  of  the  defendants,  and  error  is  assigned 
in  the  answers  of  the  court.  In  none  of  them,  however,  does 
it  appear  that  the  court  have  erred,  except  in  their  answer  to 
the  first  point;  and  we  are  of  opinion  that  they  ought  to  have 
directed  the  jury,  that  no  action  was  maintainable  on  this  con- 
tract. 

An  administrator  has,  by  law,  no  interest  in  the  real  estate 
of  the  intestate.  Where  the  personal  estate  is  insufficient  to 
pay  the  debts  of  the  deceased,  and  to  maintain  and  educate  his 
children,  the  orphans'  court,  on  the  petition  of  the  administra- 
tor, and  his  exhibiting  an  inventory,  appraisement,  and  account 
of  debts,  may  order  the  public  sale  of  so  much  of  the  real  es- 
tate as  they  may  deem  necessary  for  these  purposes,  and  in  that 
event  the  deed  is  to  be  made  by  the  administrator,  and  the  pro- 
ceeds received  by  him.     This  is  the  whole  authority  vested  by 
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law  in  the  administrator;  and  it  is  plain  that  he  is  merely  an 
officer  designated  by  law  for  a  special  purpose,  and  clothed  with 
a  particular  trust.  He  ought  not,  therefore,  to  be  permitted  to 
enter  into  a  private  contract  that  may  interfere  with  the  duties 
prescribed  by  law.  If  the  obligations  created  by  such  contract 
are  no  more  than  those  already  imposed  by  law,  the  agreement 
is  nugatory:  if  they  differ,  they  may  interfere  with  his  lawful 
duties,  and  affect  the  interests  of  others  for  whom  he  is  ap- 
pointed to  act.  By  the  contract,  in  the  present  case,  the  ad- 
ministrators engage  to  sell  for  cash;  fix  the  time  of  sale  and  of 
executing  the  deeds;  and  agree  that  Hodges,  on  bidding  two 
thousand  dollars,  shall  have  a  good  title,  if  no  other  person 
bids  beyond  that  sum.  But  the  terms  of  sale,  as  well  as  the 
property  necessary  to  be  sold,  and  the  necessity  of  selling  it, 
are,  by  law,  to  be  determined  by  the  court,  not  by  the  admin- 
istrator. 

Unforeseen  circumstances  may  occur  to  render  a  modification 
of  these  arrangements  necessary  and  proper,  or  to  show  that  the 
price  agreed  on  is  below  the  real  value;  and  in  such  case  the 
interests  of  the  estate  would  require  a  course  of  conduct  in  col- 
lision with  that  stipulated  by  the  contract.  After  a  sale  is 
ordered,  it  is  certainly  the  right,  if  not  the  duty  of  the  adminis> 
trator,  to  procure  bidders  for  the  property,  and  obtain  the 
highest  price.  But  to  do  so  after  such  a  contract  as  the  pres- 
ent, would  be  a  violation  of  the  contract,  if  the  purchase  was 
thereby  defeated.  It  has  been  held,  that  if  two  persons  agree 
not  to  bid  against  each  other  at  auction,  and  that  each  should 
participate  in  a  purchase  by  one,  such  agreement  is  void, 
as  being  against  the  policy  of  the  law,  which  requires  that  pub- 
lic sales  shall  be  fair  and  free :  6  Johns.  194;  8  Id.  444;  13  Id.  114. 
That  principle  applies  to  the  present  case:  because,  by  virtue 
of  the  agreement  between  the  plaintiff  and  defendants,  it  is,  in 
effect,  stipulated,  that  the  administrators  shall  not,  under  any 
circumstances,  endeavor  to  procure  a  higher  price,  however 
right  and  proper  it  would  otherwise  be  to  do  so.  A  sheriff  sell- 
ing under  a  venditioni  exponas^  or  a  master  in  chancexy  under 
an  order  of  court,  would  not  be  permitted  to  give  an  undue 
preference  to  one  person,  by  suppressing  exertions  to  procure 
the  highest  price,  or  inducing  a  peremptory  sale  at  a  fixed  time 
The  law  is  jealous,  when  it  intrusts  an  officer  with  the  execu- 
tion of  a  duty,  that  he  shall  be  governed  solely  by  his  own  reg- 
ulations.   Private  contracts  are  properly  applicable  only  to  deal- 
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ings  with  a  man's  own  rights,  or  acts  done  under  a  private  an 
thoritj. 

The  present  case  is  a  striking  instance  of  the  consequences 
resulting  from  such  contracts.  For  one  breach  relied  on  was» 
that  at  the  second  sale  the  administrator  procured  a  person  tc 
bid  beyond  the  two  thousand  dollars,  which,  though  a  breach 
of  the  contract,  was  manifestly  for  the  benefit  of  the  creditors 
and  children.  So,  it  became  apparent  by  the  second  sale,  that, 
notwithstanding  the  obstacles  arising  from  the  events  which  had 
occurred,  the  property  brought  two  hundred  and  fifty-one  dol- 
lars more  than  the  sum  contracted  for.  This  sum  was,  in  all 
justice  and  equity,  the  right  of  the  deceased's  creditors  and  rep- 
resentatives, and  not  of  the  plaintiff;  yet  he  seeks  to  recover  it, 
under  a  pretense  of  damages,  occasioned  by  non-performanoe 
of  the  agreement. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 


Cited  in  Miles  v.  Diven,  6  Watts,  150,  upon  the  point  that  an  admimstratoi 
not  contract  for  the  sale  of  land  belonging  to  the  estate  he  represents,  or 
in  any  respect  control  the  coarse  prescribed  by  law  for  its  disposition.  Also 
in  BaUei^s  appeal^  32  Pa.  St.  42;  S.  C,  2  Grant  Cas.  228,  to  the  effect,  that 
the  terms  of  sale,  and  the  property  of  an  estate  necessaiy  to  be  sold,  must  be 
determined  by  the  court  and  not  by  the  administrator.  And  in  Beeson  v. 
BeMon,  9  Pa.  St.  283,  that  an  executor  in  the  sale  of  land  belonging  to  the 
estate  he  represents,  acts  as  the  agent  of  the  law,  appointed  for  a  special 
pmrpoae,  independently  of  the  duties  proper  to  the  office  of  executor. 


Habbinoton  i;.  MoShane. 

[9  Watzb,  448.] 

Owna  or  Stsamboats  Traksfortino  Goods  on  freight  are  common  oar* 
riers,  and  are  liable  for  all  losses  in  the  course  of  their  employment  as 
such,  except  those  occasioned  by  the  act  of  God  or  the  public  enemy. 

UsAOK—CoMHON  CABRIEB.S. — Where,  by  the  usage  of  the  place,  goods  shipped 
on  freight  aro  consigned  to  the  master  of  a  steamboat,  who  is  also  part 
owner,  for  sales  and  returns,  the  owners  are  liable,  as  common  carriers, 
for  the  payment  of  the  proceeds  to  the  shippers. 

Action  brought  by  McShane,  against  Harrington  and  others^ 
to  recover  the  proceeds  of  certain  flour.  The  facts  are  stated 
in  the  opinion.    McShane  had  judgment. 

FeUerman^  for  the  plaintiffs  in  error. 

Metcalf  and  Burke,  canlra. 

Biddle,  in  reply. 

Am.  Dso.  ToL.  XXTH—ai 
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By  Court,  Sebgeant,  J .  It  appears  by  the  evidence  that  it  is 
the  usage  on  the  western  waters,  for  steamboat  owners^  in  addi- 
tion to  the  business  of  carrying  goods,  to  act  as  factors,  to 
make  sales  and  returns,  without  being  paid  any  other  considera- 
tion than  the  freight;  and  that  the  defendants,  by  their  agent 
Hyatt,  who  was  also  part  owner  in  the  boat,  received  the  plaint- 
iffs' flour  to  transport  to  Louisville,  and  sell,  in  consideration  of 
being  paid  a  certain  freight  per  barrel.  The  flour  was  taken 
there  and  sold,  and  the  money  which  it  produced  was  in  the 
boat  on  its  return  up  the  river,  separated  from  other  moneys^ 
and  was  destroyed  by  a  fire  which  consumed  the  boat  and  its 
contents.  This  fire  was  the  result  of  accident,  without  any 
neglect  of  the  defendants,  or  the  master  and  crew,  the  latter 
haying  used  every  possible  exertion  to  rescue  the  money  from 
the  flames. 

The  owners  of  steamboats  transporting  goods  on  freight 
are  common  carriers,  and  are  liable  for  all  losses  in  the  course 
of  their  employment  as  such,  except  those  occasioned  by  the 
act  of  God  or  the  public  enemy.  This  rule  of  the  common 
law  on  the  subject  of  carriers  was  adopted  on  grounds  of  publie 
policy,  to  prevent,  on  the  part  of  those  undertaking  a  public  duty, 
secret  frauds,  out  of  the  power  of  the  proprietors  of  the  goods  to 
detect  or  establish  by  proof.  No  reason  exists  why  the  rule  should 
be  relaxed.  In  relation  to  a  factor  or  consignee,  there  is  a  differ- 
ent principle:  he  is  responsible  only  for  negligence.  The  ques* 
tion  of  the  defendants'  responsibility  in  the  present  case  de- 
pends on  the  character  in  which  they  held  this  money  when  the 
loss  occurred.  If  they  were  merely  factors,  they  are  not  respon- 
Bible :  if  they  were  carriers,  the  reverse  must  be  the  case.  Had 
the  flour  been  lost  on  the  descending  voyage,  by  a  similar  acci- 
dent, there  could  be  no  doubt  whatever  of  the  defendants'  lia- 
bility :  they  were  certainly  transporting  it  in  the  character  of 
carriers.  On  their  arrival  at  the  port  of  destination,  and  land* 
ing  the  flour  there,  this  character  ceased,  and  the  duty  of  factor 
commenced.  TVhen  the  flour  was  sold,  and  the  specifio  money» 
the  proceeds  of  sale,  separated  from  other  moneys  in  the  de- 
fendants' hands  and  set  apart  for  the  plaintiffs,  was  on  its  return 
to  them  by  the  same  boat,  the  character  of  carrier  reattached* 
The  return  of  the  proceeds  by  the  same  vessel  is  within  the 
scope  of  the  receipt  and  of  the  usage  of  trade  as  proved,  and 
the  freight  paid  may  be  deemed  to  have  been  fixed  with  a  view 
to  the  whole  course  of  the  trade,  embracing  a  reward  for  all  tht 
duties  of  transportation,  sale,  and  return.     If  the  defendants^ 
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instead  of  briDging  the  money  home  in  their  own  veesel,  had 
Bent  it  on  freight  by  another,  there  would  have  been  to  thd 
plaintiffs  the  responsibility  of  a  carrier,  aDd  there  ought  not  be 
less  if  they  chose  to  bring  it  themselves.  If  they  had  mixed  the 
money  up  with  their  own,  they  would  have  no  excuse  for  non- 
payment. The  defendants  can  be  relieved  from  responsibility 
only  by  holding  that  the  character  of  carrier  never  existed  be- 
tween these  parties  at  all,  or  that  if  it  existed  on  the  descending 
▼oyage,  it  ceased  at  its  termination,  and  that  of  factor  began 
and  continued  during  the  ascending  voyage.  But  if  the  defend- 
ants bring  back,  in  the  same  vessel,  other  property^  the  proceeds 
of  the  shipment,  whether  specific  money  or  goods,  they  do  so 
as  carriers,  and  not  merely  as  factors:  See  Story  on  Bailm.  350. 
In  the  cases  of  Kemp  v.  Coughiry,  11  Johns.  107»  and  Emery  v. 
Hersey,  4  Greenl.  407  [16  Am.  Deo.  268],  the  points  involved  in 
the  present  case  were  discussed,  and  received  the  same  deter- 
mination. 

Judgment  affirmed. 


Cited  in  Vemer  v.  SwUzer,  32  Pa.  St  212. 

In  Emerp  v.  Ilergey,  16  Am.  Dec.  268,  it  was  held,  that  where,  by  the 
Qflage  of  the  place,  goods  shipped  on  freight  are  consigned  to  the  master  for 
■ales  and  retnms,  the  owners  of  the  vessel  are  liable  for  the  payment  of 
the  proceeds  to  the  shippers.  See  generally  as  to  the  owner's  liability  on 
contracts  of  master:  Thompson  v.  Stioto,  Id.  263,  and  Ward  v.  Oreen,  Id. 
437,  note  440. 


VioABT  V.  Moore. 

[2  Watts,  461.1 

OoVKNAKT  Libs  on  a  Sfbgialtv  exclusively,  and  not  on  a  specialty  modi* 

fied  or  enlarged  by  simple  contract. 
ICoDomRa  OR  Altering  a  written  contract  by  parol  makes  a  new  agreement^ 

which  is  entirely  paroL 
Plba.  Puis  Darrein  Continuanos  shonld  show  the  date  of  the  last  conttn- 

uance,  and  that  the  matter  sought  to  be  pleaded  arose  since  that  time. 

Averring  that  the  matter  arose  since  issue  joined  is  insufficient. 
Bhtbies  Made  in  a  Book  of  Original  Entries  from  memoranda  made  on 

loose  scraps  of  paper  at  the  time  the  transactions  occurred,  and  which 

have  been  carried  in  the  pocket  for  several  days,  are  not  evidence  to 

charge  a  party. 
Where  a  Party,  who  is  Indebted  to  another  upon  two  different  aocounts, 

pays  an  order  drawn  on  him  by  such  other,  he  may  appropriate  the 

amount  so  paid  as  a  payment  upon  either  account. 
lUBT  MAT  Cebtift  A  BALANCE  IK  Favor  of  the  defendant  in  an  action  of 

oovenantb 
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CovBNANT  by  John  Moore  against  William  Vicaiy.  The 
declaration  averred  that  by  an  agreement  in  writing,  dated 
March  3,  1826,  the  plaintiff  agreed  to  erect  a  stone  dwelling 
for  defendant  according  to  certain  plans  therein  stated.  That 
subsequently,  on  April  1,  1826,  they  modified  such  agreement 
by  parol,  and  made  a  number  of  changes  therein.  That  plaint- 
iff performed  such  agreement  as  modified  and  altered  by  the 
subsequent  parol  agreement,  and  that  defendant  had  failed  to 
pay  as  agreed.  The  court  gave  judgment  for  Moore.  The 
other  facts  are  stated  in  the  opinion. 

Shannon  and  Banks,  for  the  plaintiff  in  error. 

H.  M,  Watts  and  Forward,  contra. 

By  Court,  Gibson,  0.  J.  An  action  of  covenant  abb  on  a 
specialty  exclusively,  and  not  on  a  specialty  modified  or  en- 
larged by  simple  contract.  To  the  universality  of  this  rale, 
Jordan  v.  Cooper^  is  an  undoubted  exception;  but  the  suppocd- 
tion  that  it  has  driven  the  rule  from  our  courts  is  an  erroneous 
one.  There  it  was  determined,  that  the  acceptance  of  a  deed 
after  the  appointed  day  of  delivery  might  be  pleaded  as  equiva- 
lent to  performance  at  the  day,  to  entitle  the  vendor  to  a  spe- 
cific execution  of  the  contract;  but  the  remedy  was  not  viewed, 
as  to  anything  but  the  form  of  it,  in  the  right  of  an  action  of 
law,  or  as  anything  else  than  a  substitute  for  a  bill  in  equity. 
From  what  fell  from  the  chief  justice  and  myself,  it  may  be  sap- 
posed  that  we  took  the  plaintiff  to  be  without  remedy  at  law, 
and  in  fact,  the  matter  was  considered  in  that  aspect;  but  it  is 
certain,  that  although  he  had  no  legal  remedy  on  the  writing, 
he  might  have  maintained  assumpsit  on  the  contract  as  modified 
by  the  acceptance,  in  which  the  specialty  would  have  been  ad- 
missible as  inducement  to  show  what  parts  of  the  original  con- 
tract were  incorporated  with  the  new  one.  Such  is  the  principle 
of  Baird  v.  Blaigrove,  1  Wash.  Va.  170;  Jewel  v.  Scfioepd*  4 
Cow.  564;  and  perhaps  Mudd  v.  Mudd,  3  Har.  &  J.  438,  which 
seem  to  be  founded  on  Heard  v.  Wadham,  1  East,  619,  and 
other  modern  English  cases  which  are  not  authority  here:  See 
2  T.  B.  479;  3  Id.  490;  and  1  Mau.  &  S.  575.  In  these  it  has 
been  determined  that  where  the  stipulations  in  a  deed  are  in- 
corporated in  a  parol  contract  with  matters  unconnected  with 
the  deed,  assumpsit  lies  for  a  breach  of  it  as  an  entire  thing. 
Bat  it  is  obvious  that  this  remedy  is  an  inefficient  one,  and  ab- 
solutely worthless  after  a  lapse  of  six  years;  consequently  ita 

1.    8  Serg.  k  R.  579.  2.  JewtU  ▼.  Sdu^e/pd. 
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existence  at  law  furniBhes  no  objection  to  a  specific  execution 
in  equity,  to  enforce  which  was  the  object  in  Jordan  v.  Cooper. 
That  covenant  is  not  maintainable  on  a  heterogeneous  agree- 
ment as  a  common  law  remedy,  is  most  undoubted;  and  for  the 
reason  that  a  contract  can  not  rest  partly  in  writing  and  partly 
in  parol:  for  as  the  alteration  of  a  contract  makes  it  a  different 
contract,  just  as  the  altering  of  an  instrument  is  laid  in  an  in- 
dictment of  forgery  as  the  making  of  a  new  and  entire  instru- 
ment, which  it  is  in  effect;  so  the  altering  of  a  written  contract 
by  parol  makes  it  all  parol.  And  it  is  certainly  more  reason- 
able that  the  parol  part,  being  the  more  recent  expression  of  the 
intention,  should  draw  to  its  nature  the  retained  stipulations  of 
the  old  contract,  than  that  the  latter  should  draw  to  them  the 
parol  stipulations,  which  are  incapable  of  assimilation  to  a 
specialty.  The  matter  for  consideration,  therefore,  is  whether 
necessity  requires  the  principle  of  Jordan  v.  Cooper  to  be  car- 
ried further  than  the  case  there  decided,  in  which  there  was  no 
modification  of  the  covenants  on  which  the  defendant  was  called 
to  respond.  Now,  there  is  a  substantial  difference  between  an 
alteration  of  the  plaintiffs  stipulations,  being  but  conditions 
precedent  to  the  action,  and  those  of  the  defendant,  on  which 
it  is  directly  founded.  The  performance  of  the  first  may  be 
waived  before  the  day,  so  as  to  entitle  the  plaintiff,  without 
more,  to  an  action  on  the  defendant's  covenants;  and  it  is  but 
a  step  further  to  sustain  it  on  a  waiver,  after  the  day,  in  order 
to  satisfy  the  requirements  of  justice  by  a  specific  execution. 
But  to  sustain  a  count  based  specifically  on  covenants  modified 
by  parol,  would  require  us  to  give  to  the  whole  the  quality  and 
effect  of  a  specialty.  The  parts  superadded  would  be  exempt 
from  the  statute  of  limitations;  and  the  money  secured  by  them 
would  come  in  for  a  preference  before  the  simple  contract  debts 
of  a  decedent.  It  is  certainly  less  incongruous  to  reduce  the 
whole  to  parol;  the  written  contract  being  treated  as  abandoned, 
or  used  no  further  than  to  mark  the  terms  and  extent  of  the 
new  stipulations. 

In  cases  like  the  present,  it  may  be  doubtful  whether  there 
has  been  an  alteration  or  an  addition.  Where  the  work  con- 
tracted for  may  be  executed  at  the  same  time  conformably  to 
the  terms  of  both  agreements,  it  may  be  taken  that  they  are  dis- 
tinct, and  competent  to  sustain  separate  actions,  according  to 
the  quality  and  degree  of  each;  but  where  they  can  not  so  stand 
together,  it  may  be  taken  that  the  original  contract  has  been 
relinquished,  so  much  of  it  as  consists  with  the  subsequent 
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one  being  merged  iu  it,  and  taking  its  character  and  qualities. 
This  unity  of  contract  by  incorporation  and  assimilation  is  not 
peculiar  to  an  alteration  by  parol.  The  alteration  of  a  parol 
contract  by  a  specialty  would  have  the  same  absorbing  effect 
as  would  the  alteration  of  a  specialty  by  a  specialty,  both  writ- 
ings constituting  but  one  instrument.  In  the  case  before  us 
there  would  seem  to  be  both  alterations  and  additions,  which, 
however,  equally  indicate  a  relinquishment  of  the  original  bar- 
gain, and  reduce  the  whole  to  the  same  grade.  What  may  be 
the  proper  form  to  reach  the  merits  in  the  circumstances  of  this 
particular  case  it  is  not  for  us,  at  present,  to  say;  but  it  is  clear 
that  an  action  of  covenant  can  not  be  maintained  on  a  contract 
compounded  of  specialty  and  parol.  The  decision  in  PkUlips 
▼.  Bose^  8  Johns.  306,^  is  express  to  the  point.  There  were 
othev  natters  in  the  cause;  and  first  the  rejection  of  the  plea 
in  abatement.  The  4  Anne,  c.  16,  requires  that  no  dilatory 
plea  be  received,  ''unless  the  party  offering  such  a  plea  do,  by 
affidavit,  prove  the  truth  thereof,  or  show  some  probable  matter 
to  the  court  to  induce  them  to  believe  that  the  fact  of  such  dila- 
tory plea  is  true."  Under  this  statute  the  affidavit  has  been 
dispensed  with  where  the  court  could  ascertain  the  fact  by  in- 
spection of  its  o w  n  records.  It  would  therefore  seem  that  the  rec- 
ord of  the  foreign  attachment  pleaded,  being  in  the  same  court, 
may  have  been  sufficiently  verified  by  the  record  itself.  Yet  it 
is  certainly  the  usual,  and  the  better  practice  in  such  cases,  to 
subjoin  the  affidavit.  But  there  is  a  decisive  objection  to  the 
plea  on  the  face  of  it.  It  was  intended  to  be  puis  darrein  con' 
tinuance,  which  requires  extreme  certainty;  but  instead  of  being 
pleaded  as  having  arisen  since  the  last  continuance,  with  a  pre- 
<dse  Specification  of  the  day  of  the  continuance,  the  matter 
is  barely  alleged  to  have  arisen  since  the  issue  was  joined.  This 
is  a  gross  defect  which  justified  the  rejection  of  the  plea  on  mo- 
tion. 

The  defendant  offered  in  evidence  certain  entries  in  hisbooks, 
not  made  at  the  time,  but  copied  from  loose  slips  of  paper  car- 
ried in  the  pocket  for  one  or  more  days  before  they  were  trans- 
ferred to  the  books.  In  Gurwen  v.  Crawford,*  it  was  said  the 
entries  must  be  made  at  or  near  the  time,  and  if  the  latter,  they 
ought  certainly  to  be  made  in  the  regular  routine  of  the  busi- 
ness. In  Ingraham  v.  Bockius  [11  Am.  Dec.  730],  they  were 
made  the  same  evening,  or  the  next  morning,  from  memoranda 
kept  by  the  servant  who  delivered  the  articles;  and  in  PaUon  v. 

1.  8  Joluu.  89a.  2.  4  Seig.  ft  B.  S. 
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Uyan,  4  Bawle,  410,  tbej  were  copied  from  a  card  the  same 
evening  or  the  next  day.  In  the  case  at  bar,  neither  the  routine 
of  the  defendant's  business,  nor  any  other  reason  for  postpone- 
ment accounts  for  the  delay.  It  is  clear,  therefore,  that  entries 
on  loose  scraps  of  paper,  carried  in  the  pocket  for  several  days, 
without  a  reason  or  circumstance  to  account  for  the  irregularity, 
could  not  affect  the  party  charged.  But  the  payment  to  the 
plaintiff's  order  in  favor  of  one  of  his  journeymen,  was  a  defense 
to  the  extent  of  it.  What  matters  it  that  a  part  of  the  work  for 
which  the  order  was  drawn  was  no  part  of  the  job  for  which  the 
action  was  brought  ?  Or  what  if  the  job  had  not  been  done  for 
the  defendant  at  all  ?  The  plaintiff  received  so  much  money, 
which  the  defendant  might  have  appropriated  to  either  account 
at  his  pleasure;  and  having  omitted  to  appropriate  it  then,  he 
might  do  so  when  called  upon.  The  point  was  erroneously  put 
to  the  jury.  The  direction  that  a  balance  in  favor  of  the  de- 
fendant could  not  be  certified  in  this  form  of  action,  was  also 
erroneous.  In  Oogd  v.  Jacoby,  5  Serg.  &  B.  117  [9  Am.  Deo. 
339],  it  was  held  that  the  damages  for  malfeasance  in  the  execu- 
tion of  a  contract  can  not  be  set  off  in  an  action  on  it,  in  order 
to  procure  such  a  certificate.  But  here  the  attempt  is  to  charge 
the  plaintiff,  not  on  that  ground,  but  with  an  over-payment, 
which  might,  if  established,  be  recovered  back  in  an  action  of 
indebitatiLS  assumpsit ;  and  it  is  not  so  much  the  form  of  the  ac- 
tion as  the  nature  of  the  cross-demand  which  determines  the 
power  of  the  jury  to  certify.  The  direction  on  this  part  of  the 
case  also  ought  to  have  been  in  favor  of  the  defendant. 
Judgment  reversed. 


Citednipon  the  following  points:  that  a  sealed  agreement,  altered  by  a  sab* 
seqnent  parol  agreement,  will  not  sustain  an  action  of  covenant,  bat  that  the 
two  together  become  a  parol  agreement,  on  which  the  action  shoald  be  as* 
sampeit:  Oreen  v.  Roberts,  6  Whart.  88;  Vavghn  v.  Ferris,  2  W.  &  S.  61; 
Spangler  v.  Springer,  22  Pa.  St.  459;  Laioall  v.  Rader,  24  Id.  285;  Irwia  v. 
ShuUz^  46  Id.  76;  Carrier  ▼.  Dilwart/i,  59  Id.  410;  McManus  v.  Cassidy,  66 
Id.  263;  LavxUl  v.  Rader,  2  Grant  Cas.  429.  That  entries  transferred  from 
scraps  of  paper  carried  about  in  the  pocket  during  one  or  more  days  are  not 
evidence  to  charge  a  party:  Forsytlie  v.  Norcross,  5  Watts,  433.  That  where 
a  parol  agreement  does  not  modify  or  change  a  written  agreement,  but  both 
may  be  executed  together,  the  former  is  not  to  be  considered  a  substitute  for 
the  latter:  EUmaker  v.  F.  F.  Im,  Co.,  6  Id.  443.  In  Lehigh  C.  <fc  N. 
Co,  ▼.  Harlan,  27  Pa.  St.  441,  the  principal  case  wasthns  referred  to:  "The 
distinction  Ib  taken  in  Vicary  v.  Moore,  2  Watts,  457,  and  followed  in  other 
cases,  between  an  alteration  of  the  plaintiff's  stipulations,  being  but  condi- 
tions precedent  to  the  action,  and  those  of  the  defendant,  on  which  it  is  di- 
rectly founded.     The  performance  of  the  first  may  be  waived,  so  as  to  enti* 
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tie  the  plaintiff^  without  more,  to  an  action  on  the  defendant's  ooTenants;  but 
to  Bostidn  a  count  based  specifically  on  covenants,  modified  by  parol,  wonld 
require  us  to  give  to  the  whole  the  quality  and  effect  of  a  specialty." 

Books  of  Aooount  as  Evidence. — See  note  to  Shoads  v.  OtnU,  atUe^  277» 
and  eases  there  cited. 


Klingensmith  v.  Bean 

P  Watxb,  486.1 

OONTIBMATION  BT  THE  ORPHANS*  Ck)URT  of  a  Bale  of  land  by  an  administa- 
tor,  made  subsequent  to  the  time  to  which  the  order  directing  the  sale 
was  made  returnable,  is  tantamount  to  the  continuance  of  such  order  to 
the  time  that  the  sale  was  actually  made,  and  such  sale  can  not  be  col- 
laterally attacked  as  void. 

Dbcbbbs  of  the  Obphans'  Coubt  stand  upon  the  same  footing  as  judgments 
of  a  court  of  common  law,  and  can  not  be  examined  collaterally  in  an  ac- 
tion of  ejectment. 

Ejectment  brought  by  Bean  and  others,  as  heirs  of  Robert 
Bean,  deceased,  against  Klingensmith  to  recover  a  tract  of  land. 
The  latter  claimed  by  purchase  from  the  administrator  of  said 
deceased.  An  order  of  sale  mras  made  by  the  orphans'  court  in 
January,  1818,  directing  the  administrator  to  sell  the  locus  in 
quo  on  the  Monday  of  the  next  May  court.  There  was  no  sale 
on  the  day  appointed,  nor  continuance  nor  renewal  of  the  order 
of  sale.  In  November,  1818,  the  administrator  returned  that  he 
exposed  the  land  for  sale  at  the  May  term  as  directed,  and  there 
being  no  bidders,  he  adjourned  the  sale  to  August  18, 1818,  when 
the  land  was  sold  to  William  Scott  and  prayed  that  such  sale 
be  confirmed,  and  for  leave  to  make  a  deed.  February  16, 
1819,  the  court  confirmed  the  sale,  and  granted  the  leaye 
prayed  for. 

Holstein  and  Furviance^  for  the  plaintiff  in  error. 

Banks  and  Pearson,  for  the  defendants  in  error. 

By  Court,  Rogers,  J.  It  is  the  usual  practice  of  the  orphans' 
court  to  appoint  the  day  of  sale,  and  to  make  the  proceedings 
of  the  administrator  returnable  to  the  next  orphans'  court.  In 
such  cases  the  administrator  begins  the  sale  on  the  day  ap- 
pointed, and  in  his  discretion  adjourns  the  sale  to  a  day  certain. 
If  a  term  intervenes,  it  is  the  practice  to  apply  to  the  court  for 
a  continuance  of  the  order.  But  aUhough  this  is  the  usual 
practice,  it  is  not  uuiversal.  There  is  nothing  in  the  act  of 
1794  which  directs  this  mode,  nor  is  there  anything  which  pre* 
Tents  the  court,  for  reasons  of  which  they  are  the  competent 
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judges,  to  adopt  a  different  course.  The  order  is  not  a  return- 
able writ,  and  in  Eham  v.  North,  2  Yeates,  118,  the  court  say 
that  the  words  of  the  law  appear  to  be  directory  only,  and  they 
can  see  no  good  reason  why  a  regular  fair  sale  may  not  be  re- 
tamed  at  another  court.  The  court  not  only  have  the  power, 
but  justice  to  the  creditors  and  heirs  sometimes  requires  this 
course  to  be  pursued,  as  in  the  present  instance,  where  the  peti- 
tion was  presented  in  January,  and  where  it  was  plainly  the 
interest  of  all  parties  that  the  sale  should  be  deferred  until  the 
ensuing  spring,  when  purchasers  would  be  able  to  view  the 
premises,  and  judge  of  the  quality  of  the  soil.  In  Rham  v. 
North,  it  is  said  that  under  an  order  of  the  orphans'  court  em- 
powering an  administrator  to  sell  lands,  he  should  begin  the 
sale  on  the  day  affixed  by  the  court,  and  may  afterwards  adjourn 
it,  but  not  beyond  the  day  of  the  succeeding  court.  I  do  not  see 
any  good  reason  for  the  restriction,  and  I  am  inclined  to  believe 
that  the  practice  has  been  otherwise,  although  it  has  been  usual 
to  sanction  the  proceedings  of  the  administrator  by  an  application 
to  the  court,  in  which  the  facts  are  stated  for  a  continuance  of 
the  order.  The  orphans'  court  have  always  exercised  a  super- 
intending power  over  such  proceedings,  and  as  long  as  this  is 
faithfully  done,  I  can  not  see  the  danger  of  abuse  by  a  liberal 
extension  of  time  to  the  administrator  to  effect  a  sale.  Although 
here  the  order  was  not  continued,  yet  the  facts  were  truly 
represented  by  the  administrator  to  the  court  in  the  return,  and 
have  been  sanctioned  by  them.  A  subsequent  recognition  of 
the  act  of  the  administrator  is  tantamount  to  a  continuance  of 
the  order,  and  equally  available  to  protect  the  interest  of  par- 
ties. There  was  no  surprise,  no  misrepresentation,  no  fraud. 
All  that  the  act  of  1794  requires  is,  that  the  administrator  who 
makes  the  sale  shall  bring  his  proceedings  to  the  next  orphans' 
court  after  the  sale  is  made,  and  in  this  respect  the  directions 
of  the  act  were  literally  pursued.  If,  then,  this  case  were 
before  us  on  an  appeal,  it  might  be  questionable  whether  it 
would  not  be  our  duty  to  affirm  the  sale,  as  it  appears  to  have 
been  a  fair  regular  sale  for  full  value.  But  however  this  might 
be,  yet  it  is  plain  that  the  proceedings  were  but  irregular  and 
not  void,  and  this  brings  me  to  the  second  question. 

The  cases  of  Measinger  v.  Kintner,  4  Binn.  97,  and  the  Lessee  of 
Snyder  v.  Snyder,  6  Id.  498  [6  Am.  Dec.  493],  have  given  rise  to 
an  opinion  that  the  decree  of  the  orphans'  court  may  be  exam- 
ined collaterally  in  an  action  of  ejectment.  But  although  these 
cases,  if  attentively  examined,  do  not  establish  the  doctrine,  yet 
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this  point  is  put  beyond  all  doubt  by  subsequent  decisions.  A 
decree  of  an  orphans'  court  is  placed  on  the  same  footing  as  a 
judgment  of  a  court  of  common  law;  for  this  principle  I  refer 
generally  to  McPherson  v.  Gunliff^  11  Serg.  &  R.  433  f  14  Am. 
Dec.  642];  The  Orphans'  Court  v.  Oroff,  14  Id.  182;  BIoutUy. 
Darrach,  decided  by  Judge  Washington,  and  reported  in  4 
Wash.  0.  C.  657,  and  App'a  Executara  v.  Dreisbach,  2  Bawle, 
287  [21  Am.  Dec.  447].  A  judgment  of  a  court  of  competent 
jurisdiction  directly  upon  the  point,  is  conclusiye  between  the 
same  parties  or  their  priTies,  upon  the  same  matter  coming 
directly  in  question  in  another  court  of  concurrent  jurisdiction; 
and  this  rule  is  founded  upon  considerations  as  well  of  abstract 
justice  as  of  public  policy.  The  court  of  common  pleas  assim- 
ilate this  to  the  case  of  a  sale  of  a  sheriff  without  a  vendiiioni 
exponas,  which  is  Toid;  but  I  should  think  it  should  rather  be 
likened  to  a  decree  of  a  court  of  chancery,  and  this  in  fact  it 
was  in  McPherson  v.  Cunliff  [14  Am.  Deo.  642],  before  cited. 
It  is  well  settled,  as  regards  that  court,  that  you  can  not  go  be« 
hind  the  decree  to  examine  the  regularity  of  the  proceedings; 
and  this,  whether  the  irregularity  appears  on  the  face  of  the 
proceedings  or  not.  The  injustice  of  this  case  is  most  manifest 
The  property  was  sold  for  a  full  price,  which  went  to  the  pay- 
ment of  the  debts  of  the  intestate.  The  sale  received  the  sanc- 
tion of  a  court  of  competent  jurisdiction,  whose  peculiar  duty  it 
is  to  protect  the  interest  of  minors.  The  heirs  of  the  intestate 
now  seek  to  recover  the  property  from  the  purchaser,  without 
payment  of  the  purchase  money,  or  a  reimbursement  of  monej 
expended  in  improvements. 
Judgment  reversed. 

Cited  with  approval  in  Sankey  a  appeal,  55  Pa.  St.  496»  and 
flf^^eoi,  65  Id.  488. 


Beltzhooyeb  v.  Blaoestogk. 

[3WATXt,20.] 

Konos — Publication  in  a  Newspaper  of  Equitiss  existing  in  favor  of  tha 
maker  or  indorser  of  a  promiasory  note,  will  not  affect  a  pnrchaaer  for 
value  without  notice  of  such  equities,  although  he  may  be  a  regular  aub- 
scriber  of  such  paper. 

Wkkke  Negotiable  Paper  has  been  Lost  ob  Stolen,  or  obtained  by 
duress,  or  pat  in  circulation  by  fraud,  upon  proof  of  these  ciroomatanoM 
it  is  incumbent  upon  the  plaintiff  to  show  that  he  purchased  such  papei 
hona  fidtt  and  for  a  valuable  consideration. 
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A  Person  to  Whom  a  Promissobt  Notx  haa  been  transferred,  and  who 
claims  to  be  a  bona  Jide  porchafler  for  valne,  can  not  be  called  npon  in  an 
action  npon  the  note  to  show  the  consideration  that  he  paid  for  it,  onleu 
express  notice  is  given  to  him  prior  to  the  trial  that  he  will  be  compelled 
to  dosa 

Ak  AiroiiNST  WILL  NOT  BE  PERMITTED  to  divulgc  knowledge  obtained  ia 
the  course  of  his  professional  interooorse  with  his  client. 

COMKUNIGATIONS  7BOM  A  CuENT  to  his  attorney  to  be  privileged,  do  not  re- 
quire to  be  made  while  a  canse  is  depending  in  court;  it  is  sufficient  if 
the  attorney  was  consnlted  professionally,  and  acted  or  advised  as  conn- 
seL 

AonoN  brought  by  William  Blackstock  and  George  Black- 
stocky  as  partners,  against  Jacob  Belizboover,  upon  two  prom- 
issory notes  drawn  by  Henry  Holdsbip  &  Sod,  in  favor  of,  and 
indorsed  by  Beltzhoover  or  order,  and  delivered  by  the  makers 
to  Thomas  Hind,  who  transferred  them  to  plaintiffs.  Yerdiot 
and  judgment  for  plaintiffs.  The  facts  necessaiy  to  an  under- 
standing of  the  case  are  sufficiently  referred  to  in  the  opinion 
of  the  court. 

Feiterman  and  Forward^  for  the  plaintiffs  in  error. 

ColweU,  for  the  defendants  in  error. 

By  Court,  Sebobaut,  J.  The  defense  set  up  on  the  trial  would 
be  clearly  admissible  in  a  suit  by  Hind,  but  this  being  a  suit  of 
another  holder,  to  whom  Hind  passed  the  notes,  something  more 
must  be  shown  by  the  defendants  before  they  can  affect  the 
plaintiffs  by  the  want  of  consideration  between  the  original  par- 
ties: and  the  question  is,  whether  sufficient  was  shown  to 
justify  the  admission  of  the  evidence  offered. 

The  defendants  have  undertaken  to  place  the  plaintiffs  in  the 
situation  of  Hind  by  proof  of  a  knowledge  on  their  part  of  the 
objections  to  these  notes,  and  also  of  the  circumstances  casting 
a  suspicion  on  the  plaintiffs'  title.  And  I  concur  in  the  position, 
that  if  an  indorsee  takes  a  note  heedlessly,  and  under  circum- 
stances which  ought  to  have  excited  the  suspicions  of  a  prudent 
and  careful  man,  the  maker  or  indorser  may  be  let  into  his  de- 
fense: CHU  V.  CubU,  3  Bam.  &  Cress.  466,  3  Kent  Com.  53. 
Much  more,  if  there  is  ground  to  suspect  a  secret  understand- 
ing that  the  indorsee  should  appear  in  the  light  of  an  innocent 
holder,  whilst  really  acting  as  an  agent  or  trustee  for  the  origi- 
nal party.  But  what  are  the  circumstances  in  evidence  here 
that  lead  to  this  conclusion  ?  I  perceive  nothing  in  the  contract  of 
plaintiffs  and  Hind  in  relation  to  the  banks  in  which  the  notes 
were  placed,  or  their  removal  from  one  and  deposit  in  another. 
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that  is  out  of  the  usual  course  of  business.  Before  a  note  is  due, 
the  holder  may  withdraw  it  from  the  bank  in  which  he  has  de- 
posited it  for  collection,  and  transfer  it  to  a  person  who  maj 
deposit  it  in  another  bank  in  which  he  transacts  business,  with- 
out inducing  a  suspicion  of  impropriety. 

The  publication  in  the  Gazette,  with  the  evidence  of  one  of 
the  plaintiffs  being  a  subscriber,  that  his  paper  was  duly  sent, 
and  no  complaint  made  of  omission,  is  relied  on  as  visiting  the 
plaintiffs  with  notice  of  the  defense  which  the  defendants  intended 
to  make.  But  such  a  publication  can  not  be  considered  as 
affecting  the  plaintiffs  with  direct  notice  of  the  contents  of  the 
advertisement,  nor  even  as  a  circumstance  for  the  jury  to  infer 
it.  It  would  be  of  dangerous  consequence  to  hold  an  advertise- 
ment in  the  Gazette  to  be  such  an  actual  notice  as  to  visit  a 
party  with  all  the  consequences  of  full  and  express  notice.  A 
general  warning  or  notice  in  the  Gazette,  not  to  trust  a  wife,  is 
not  a  sufficient  prohibition  to  excuse  the  husband  from  liability 
for  necessaries,  though  an  actual  notice  would  be:  1  Bao.  Abr. 
488.  Notice  in  the  newspaper  of  dissolution  of  partnership,  is 
not  sufficient  as  to  persons  who  had  previously  dealt  with  the 
lirm:  4  Id.  608.  In  the  present  instance,  the  newspaper  may 
not  have  been  delivered  to  the  party :  if  left  at  his  abode,  he 
may  not  have  read  it,  or  not  till  subsequently  to  the  transaction 
it  related  to.  It  would  be  hard  to  subject  a  man  to  the  conse- 
quences of  mala  fides,  when  perhaps  he  never  had  knowledge  of 
the  matter  alleged.  In  the  case  of  a  common  carrier,  a  notice 
limiting  Lis  responsibility  was  held  not  sufficiently  given,  though 
constantly  published  in  a  weekly  newspaper  which  the  party 

had  taken  for  three  years:  v.  Home,  3  Bing.  12,*  cited 

3  Kent  Com.  39.  It  would  not  be  intended,  say  the  court,  that 
a  party  read  all  the  contents  of  any  newspaper  he  might  choose 
to  take.  I  therefore  think  the  publication  in  the  newspaper  did 
not  amount  to  notice  to  the  plaintiffs  of  the  objections  to  the 
notes  so  as  to  place  them  in  the  situation  of  Hind,  and  subject 
them  to  the  equities  he  was  liable  to. 

But  it  is  contended  that,  independent  of  all  proof  on  the  sub- 
ject, the  defendants  had  a  right  to  give  evidence  of  mistake  and 
fraud  in  the  procurement  of  these  notes  by  Hind,  and  that  the 
plaintiffs  were  then  bound  to  show  the  circumstances  under 
which  they  got  the  notes,  before  they  could  be  deemed  bona 
fide  holders  for  a  valuable  consideration,  exempt  from  the  de- 
fense set  up.     And  the  rule  undoubtedly  is,  that  when  negotia- 

1.  RowUy  ▼.  Ilonu,  3  Blng.  2. 
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ble  paper  has  been  stolen  or  lost,  or  obtained  by  duress,  or  pro* 
cured  or  put  in  circulation  by  fraud,  proof  of  these  circumstances 
may  be  given  against  any  plaintiff,  and  on  such  proof  being 
given,  it  is  incumbent  on  the  plaintiff  to  show  himself  to  be  a 
holder  bona  fide,  and  for  a  valuable  consideration:  otherwise  he 
is  considered  as  standing  in  no  better  situation  than  the  former 
holder,  in  whose  hands  the  instrument  received  the  taint.     This 
I  take  to  be  the  rule  as  settled  here  and  in  England.     In  Holme 
V.  Karsper,  5Binn.  469,  the  suit  was  by  the  indorsee  against  the 
makers;  and  the  late  Chief  Justice  Tilghman  say^ ''  In  the  first 
instance  it  is  presumed  every  man  acts  fairly.     It  lies  on  the  de- 
fendanty  therefore,  to  show  some  probable  ground  of  suspicion, 
before  the  plaintiff  is  expected  to  do  anything  more  than  produce 
the  note  on  which  he  founds  his  action.     The  defendant  offered 
to  prove  that  the  note  indorsed  by  him  had  been  put  in  circula- 
tion by  the  drawer  by  fraud  and  falsehood.    If  he  had  proved 
this,  enough  would  have  been  done  to  throw  on  the  plaintiff  the 
proof  of  the  manner  in  which  he  came  to  the  possession  of  the 
note,  and  what  he  paid  for  it."    In  HecUh  v.  Sansom,  2  Barn.  & 
Aid.  291;  22  Eng.  Com.  L.  80,'  it  is  said  that  it  may  be  laid 
down  as  a  general  rule,  that  if  the  note  or  acceptance  were 
taken  under  such  circumstances,  the  indorser  himself  could 
not  recover:  the  indorsee  must  prove  that  he  became  so  for  a 
good  consideration.     This  general  rule  appears  not  to  be  incon- 
sbtent  with  justice  and  sound  policy.     It  is  calculated  to  check 
secret  transfers,  by  covin  and  collusion,  to  a  male  fide  holder, 
for  the  purpose  of  throwing  on  a  party  to  a  note  or  bill  a  respon- 
sibility which  is  unjust,  and  which,  if  the  truth  appeared,  he 
oonld  not  be  subjected  to.     Nor  does  it  seem  to  impose  any  un- 
due hardship  on  the  plaintiff,  to  oblige  him  to  show  that  con- 
sideration which  is  the  foundation  of  the  privilege  he  enjoys  be- 
yond the  person  from  whom  he  derives  title. 

Without  meaning  to  lay  down  any  general  rule,  it  is  sufficient 
to  say,  that  to  throw  on  the  plaintiffs  the  necessity  of  showing 
the  consideration  they  gave  for  the  note,  justice  requires  that 
express  notice  should  be  previously  given  that  they  would  be 
called  apon  at  the  trial  to  do  so;  otherwise  they  may  be  taken 
by  surprise,  and  inferences  drawn  against  them  upon  their  in- 
abihty  to  give  proof  which  would  have  been  in  their  power 
it  apprised  beforehand.  Being  a  negotiable  instrument,  the  first 
presumption  is,  that  the  holder  took  it  fairly  and  in  the  regular 
course  of  business:  and  when  that  presumption  is  to  be  over- 

1.    9BMil.aEAdol.291;2a]Ciig.O.L.12S 
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thrown,  and  he  is  to  supply  it  bj  actual  proof,  he  ought  to  have 
opportunity  to  ]^repare  for  doing  so.  On  this  point  the  prac- 
tice of  the  English  courts  seems  to  differ:  the  common  pleas 
holding  notice  iDdispensable;  the  king's  bench  not  requiring 
it:  Mana  v.  Lent,  1  Moo.  &  M.  240;  22  Eng.  Com.  L.  R.  802,' 
Chit,  on  Bills,  400.  I  know  of  no  decision  iu  our  own  courts; 
but  I  believe  the  practice  has  been  to  give  notice.  It  was  done 
in  Holme  v.  Karsper,  5  Binn.  471,  and  it  would  seem  right  that 
the  practice  should  be  continued. 

In  the  presAit  case  the  defendant  gave  a  notice  to  the  plaint- 
iffs that  no  valuable  consideration  passed  from  Hind  to  the 
maker,  as  to  a  part  of  these  notes,  but  did  not  notify  them  of 
his  intention  to  call  on  them  at  the  trial  to  show  their  title  from 
Hind.  The  defendants,  therefore,  not  having  availed  them- 
selves of  this  ground  by  previous  notice,  it  was  too  late  to  do  it 
on  the  trial.  *  The  evidence  of  fraud  or  mistake,  as  between  the 
original  parties,  was  nugatory  and  inadmissible  in  this  suit. 

As  to  the  other  point,  the  refusal  in  compel  Mr.  McDonald  to 
answer  the  questions  proposed  to  him  by  the  defendant,  it 
seems  that  he  possessed  no  knowledge  on  the  subject  except 
what  he  obtained  from  his  professional  intercourse  with  the  par- 
ties. This  it  is  the  privilege  of  the  client  he  should  not  be  per- 
mitted to  divulge.  Without  such  a  privilege  the  confidence  be- 
tween client  and  advocate,  so  essential  to  the  administration  of 
justice,  would  be  at  an  end.  It  is  not  necessary  there  should  be 
a  cause  depending  in  court;  it  is  sufficient  if  the  witness  were 
consulted  professionally,  and  acted  or  advised  as  counsel.  No 
knowledge  appears  to  have  been  acquired  by  him  from  being 
called  as  a  witness  to  any  transaction,  or  acting  collaterally  in 
a  distinct  concern;  nor  was  he  asked  for  information  derived 
aliunde.  Tho  facts  alleged  by  the  defendant  ought  therefore  to 
have  been  established  by  other  testimony.  There  was  no  error 
in  overruling  this  evidence 

Judirment  affirmed. 


Cited  upon  the  following  points:  That  it  is  not  essential  to  the  proteotioA 
of  professional  communications  that  a  judicial  proceeding  should  be  actually 
pending,  or  even  contemplated:  Moore  v.  Bray^  10  Pa.  St.  524.  That  in  an 
action  upon  a  promissory  note  where  the  defense  is  that  it  was  fraudulently 
made  and  put  in  circulation,  the  plaintiff  can  not  be  compelled  to  prove  that 
he  is  a  bonafidt  holder,  and  to  show  t  he  consideration  that  he  paid  for  it,  unleaa 
he  is  notified  before  the  trial  that  such  proof  will  be  required:  SimmomM  ▼• 
Wtat,  2  Miles,  198;  AUbktz  v.  Mellon,  37  Pa.  St.  370;  Porter  v.  Qunniaom,  2 
Grant  Gas.  297,  300;  Maples  v.  Browne,  48  Pa.  St.  462;  Kfthnt  ▼.  O.  N.  BamK 

1    MamH  T.  Lent,  22  Eng.  Com.  L.  OA. 
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68  Id.  448.  That  when  such  notice  has  been  given,  very  slight  circumstances 
an  safficient  to  throw  the  burden  of  proof  upon  the  plaintiff  to  show  that  he  is  a 
hcmafde  purchaser,  in  the  ordinary  course  of  business,  of  the  note  sued  on :  Por- 
ter T.  Ownnison,  2  Grant  Cas.  300;  and  that  it  is  sufficient  for  the  defendant  to 
show  that  the  note  was  lost  or  stolen,  or  put  in  circulation  fraudulently,  to  make 
it  incumbent  upon  the  plaintiff  to  prove  that  he  is  a  purchaser  for  value :  Knig?U 
▼.  Pugh,  4  W.  &  S.  448;  MapUs  v.  Browne,  48  Pa.  St.  462;  Kuhns  v.  O.  N. 
Batnk,  68  Id.  448.  That  mere  evidence  of  the  want  of  consideration  between 
the  maker  and  the  payee  will  not  be  sufficient  to  put  the  bolder  upon  the  proof 
of  his  title  to  the  note:  Hutchinson  v.  Bogga,  28  Id.  296.  In  Phelan  v.  Moss, 
67  Id.  65,  that  portion  of  the  principal  case  in  which  it  was  said,  **  that  if  an 
mdoiBee  takes  a  note  heedlessly,  and  under  circumstances  which  ought  to  have 
escited  the  suspicions  of  a  prudent  and  careful  man,  the  maker  or  indorser 
may  be  let  into  his  defense,"  was  held  to  be  unnecessary  to  the  decision  of  the 
prinoipal  case,  and  not  law. 

AiTOKiTBT  AT  Law  will  not  be  permitted  to  reveal  confidential  oommunica- 
tioos:  Parker  v.  Carter,  6  Am.  Dec.  513;  not  even  after  the  suit  has 
terminated:  Chasers  case,  17  Id.  277.  This  privilege,  however,  does  not  ex- 
tend to  the  withholding  of  facts  he  might  have  known  without  being  attor- 
ney: Stoney  ▼.  McNeil,  18  Id.  666.  See  further  as  to  the  privilege  attaching 
to  commanications  between  attorney  and  client:  HaUon  v.  Boinneon,  25  Id. 
416^  and  caaes  cited  in  the  note  thereto. 


Lodge  v    Pattersok. 

[8  Watxs,  74.] 

A  Pkbson  is  Whom  an  Ootstandino  Tttlb  to  the  land  in  controversy  is 
alleged  to  exist  is  not  a  competent  witness  for  the  defendant  in  an  action 
of  ejectment. 

FcMBfSSiON  OF  One  Joint  Tenant  or  tenant  in  common  is  prima  facie  the 
possession  of  his  co-tenant,  and  such  possession  can  never  be  considered 
as  adverse,  unless  attended  with  circumstances  demonstrative  of  an  ad- 
verse intent. 

AorJUAL  Notice  is  not  Necessary,  however,  before  the  possession  of  one 
Joint  tenant  or  tenant  in  common  can  be  considered  as  adverse  to  his  co- 
tenant.  Circumstances  from  which  such  co-tenant  can  infer  that  it  is 
advene  will  be  sufficient. 

EjBonaorr  brought  by  the  heirs  of  N.  Patterson,  deceased, 
against  Lodge  and  Lodge,  who  claimed  from  the  heirs  of  John 
Patterson,  deceased.  John  and  Nathan  Patterson  settled  on  a 
tract  of  land,  of  which  the  land  in  dispute  was  a  part,  the  for- 
mer occupying  the  south  end  of  the  tract  and  the  latter  the 
north  end.  The  south  end  was  called  John's  and  the  north  end 
Nathan's,  and  was  occupied  by  them  until  the  former's  death 
in  February,  1803,  when  the  latter  put  up  the  portion  called 
John's  at  public  auction  and  purchased  it  himself,  and  went 
into  possession  of  the  whole  tract,  paid  the  taxes  on  it,  had  it 
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Burvejed  in  his  own  name,  ana  occupied  it  ever  since,  claiming 
it  as  his  own.  The  other  facts  are  stated  in  the  opinion.  Ver- 
dict and  judgment  for  plaintiffs. 

ft 

PearsoUj  for  the  plaintiffs  in  error. 

By  Court,  Seboeant,  J.  In  this  ejectment  the  defendants, 
Lodge  and  Lodge,  entered  ob  the  record  the  plea  of  not  guilty; 
and  moreover,  that  they  took  defense  for  four  undivided  seventh 
parts  of  two  hundred  acres,  being  the  shares  of  Andrew  Patterson 
and  three  others,  heirs  of  John  Patterson,  deceased,  who  owned 
and  died  seised  thereof.  They  offered  Nathan  Patterson,  a  son 
of  Andrew  Patterson,  as  a  witness  in  their  behalf.  The  defend- 
ants having  set  up  the  title  of  John  Patterson's  heirs,  by  way 
of  defense  against  the  plaintiff's  claim,  the  question  trying  in 
this  ejectment  was,  whether  the  right  of  the  plaintiffs,  who  are 
the  heirs  of  Nathan  Patterson,  or  of  the  heirs  of  John  Patter- 
son, was  the  better.  The  witness,  therefore,  came  forward  to 
maintain  his  own  title,  and  to  keep  those  in  possession  who 
recognized  it.  If  the  defendants  succeeded,  the  witness'  title 
was  found  by  the  verdict,  and  he  could  call  on  the  defendants 
to  attorn  to  him,  or  commence  an  action  to  recover  possession. 
In  such  action  the  proceeding  here  would  be  evidence  for  the 
purpose  of  proving,  that  the  defendants  asserted  the  witness' 
title  to  be  the  best.  The  witness  seems,  therefore,  to  be  di- 
rectly interested  in  obtaining  a  verdict  in  favor  of  the  defend- 
ants, by  whom  he  is  called,  and  was  on  that  account  properly 
rejected. 

The  other  errors  assigned  are  in  the  charge  of  the  court  re- 
specting the  statute  of  limitations.  There  are  certain  principles 
on  this  subject  which  have  been  well  established  by  authority, 
and  are  consonant  to  justice  and  reason.  The  possession  of  a 
party  to  be  available  as  a  bar  from  lapse  of  time  under  the 
statute,  must  be  adverse.  The  possession  of  one  joint  tenant 
or  tenant  in  common,  is  prima  fade  the  possession  of  his  com- 
panion also :  and  it  therefore  follows  that  the  possession  of  thB 
one  can  never  be  considered  as  adverse  to  the  title  of  the  other, 
unless  it  be  attended  with  circumstances  demonstrative  of  an 
adverse  intent;  such  as  demand  by  the  co-tenant  of  his  moi- 
ety, and  refusal  to  pay,  saying  he  claims  the  whole:  or,  when 
one  joint  tenant  bade  the  other  go  out  of  the  house,  and  be  went 
out  accordingly:  Adams  on  Eject.  56.  On  the  same  principle 
it  was  decided,  that  although  the  entry  of  one  is,  generally 
speaking,  the  entry  of  both,  yet  if  he  enter,  claiming  the  whole 
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to  himself,  it  will  be  adverse:  Id.;  14  Yin.  Abr.  512.  The  cir- 
cuTDstances  in  the  present  case  evincing  an  actual  ouster  were 
exceedingly  strong.  The  plaintiff]|^puttiDg  up  the  two  hundred 
acres  for  sale  aud  purchasing  them  was  properly  stated  by  the 
court  below  to  be  a  circumstance  entitled  to  weight:  it  was  a 
claim  of  the  whole  to  himself  in  his  own  right,  as  purchaser, 
and  of  course  hostile  to  an}'  right  which  he  or  the  other  relatives 
possessed  as  heirs  of  his  brother.  This  claim  was  persisted  in 
by  enteiing  on  the  land  and  leasing  it  as  his  own  exclusively, 
by  having  a  survey  made  in  his  own  name;  by  taking  the  whole 
profits,  and  holding  more  than  twenty-one  years  by  a  continued 
possession  and  enjoyment. 

It  is  urged  that  the  purchase  by  N.  Patterson  is  not  to  be 
deemed  a  circumstance  of  weight,  because  it  does  not  appear 
that  the  other  heirs  had  notice  of  it.  That,  however,  is  not 
necessary  to  be  shown  as  an  ingredient  to  constitute  adverse 
possession.  The  character  of  adverse  possession  is  given,  not 
by  proving  notice  to  persons  interested,  but  bj  the  nature  of 
the  acts  done  by  the  party.  There  must  be  a  hostile  intent, 
and  that  intent  must  be  manifested  by  outward  acts  of  an  un- 
equivocal kind.  To  constitute  a  disseisin,  it  was  never  held  to 
be  requisite  that  notice  should  be  sent  to  the  disseisee,  or  that 
it  must  be  proved  he  had  knowledge  of  the  entry  and  ouster 
committed  on  his  land.  The  open  act  of  entry  on  the  land, 
with  the  declared  intent  to  disseise,  constitute  the  disseisin. 
No  act  unexplained  could  be  a  stronger  declaration  of  the  in- 
tent of  the  party  than  his  purchasing  the  whole  right  of  his 
deceased  brother  in  the  land :  and  his  possession  can  not  be 
construed  to  have  been  in  the  character  of  co-tenant  with  his 
brother's  heirs,  when  he  had  purchased  all  their  right,  and 
claimed  to  hold  it. 

For  these  reasons  we  think  there  ia  no  error  in  the  charge  of 
the  court. 

Judgment  affirmed. 

Cited  in  PhiUipa  v.  Oregg,  10  Watts,  164,  that  the  possession  of  one  tenant 
in  common  is  prima  facie  the  possession  of  his  co-tenants,  unless  it  be  at- 
tended with  circnmstances  demonstrative  of  an  adverse  intent.  In  Forward 
y.  Deetz,  32  Pa.  St.  73,  that  to  establish  an  ouster  by  one  co-heir  against 
other  heirs,  there  must  be  some  plain,  decisive,  unequivocal  act  or  conduct  of 
the  party  claiming,  amounting  to  ail  adverse  and  wrongful  possession  in  him- 
self, and  a  disseisin  of  his  co-heirs.  Also  cited  to  the  same  point  in  Hart  v. 
Ortgg,  10 Watts,  190;  Wal9on  v.  Oregg,  Id.  296,  and  Mmer  v.  MiUer,  60  Pa.  St. 
22.  In  Dikeman  v.  Parrish,  6  Id.  227,  it  was  held,  upon  the  authority  of  the 
principal  case,  that  to  constitute  a  disseisin,  it  is  not  requisite  that  notioo 
Am.  Dso.  Vol..  zxyil^2a 
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should  be  sent  to  the  disseisee,  or  that  it  must  be  proved  he  had  knowledge 
of  the  entry  and  oaster  committed  on  his  land. 

OusTBR  BT  Co-tenant,  What  i^-In  the  note  to  Oillaapie  v.  Osbum^  13 
Am.  Dec.  140,  this  subject  was  considered  at  length,  and  also  from  what  an 
ouster  may  be  inferred.  Actual  ouster  by  a  tenant  in  common  may  be  pra- 
Bumed  fi-om  his  exclusive  possession  of  the  common  property  under  a  claim 
of  title  for  forty  years:  Jackson  v.  Whitheck,  16  Id.  454.  See,  also,  Thomas  v. 
Oaroan^  25  Id.  70S;  Dan  v.  Webb^  Id.  711,  and  other  cases  cited  in  the  notes 
thereto.  Possession  of  one  tenant  in  common  is  the  possession  of  all,  and 
the  statute  of  limitations  runs  only  against  an  adverse  possession  of  the  entixo 
and  undivided  property  from  the  time  of  the  actual  ouster  and  adverse  hold* 
ing:  Coleman  v.  HiUchenson,  G  Id.  649. 
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An  Agent  is  a  Competent  Witness  for  his  principal,  except  in 
the  principal  is  sued  on  account  of  the  negligence  of  the  agent. 

An  Agent  biat  be  a  Witness  to  prove  his  own  authority. 

A  Leasing  of  Lands  by  a  person  unauthorized  may  be  ratified  by  the  owner 
accepting  the  rent  as  it  becomes  due. 

A  Lease  of  Lands  for  a  longer  period  than  three  years  by  an  unanthorisBd 
agent,  can  only  be  ratified  by  the  owner  in  writing. 

Pabol  Ratification  of  such  a  Lease  would  give  to  it  no  greater  force  or 
efifect  than  if  the  owner  had  himself  leased  it  by  parol,  which  wonld  be 
to  create  an  estate  at  will,  and  if  the  tenant  was  permitted  to  hold  it 
for  a  year  or  more,  an  estate  from  year  to  year,  which  could  be  termi- 
nated only  by  giving  a  three  months'  notice  to  quit. 

Ejectmekt  brought  by  McDowell.  The  facts  are  sufficientlj 
stated  in  the  opiniou.     Verdict  and  judgment  for  defendants. 

DdUoB  and  Biddle,  for  the  plaintiff  in  error. 

W,  H,  Lowrie  and  FeUerman^  for  the  defendants  in  error. 

By  Court,  Kennbdt,  J.  The  first  error  assigned  is  founded 
on  an  exception  to  the  admission  of  Mr.  Bracken  ridge  as  a  wit* 
ness:  first,  because  he  has  undertaken,  as  the  agent  of  the 
plaintiff  in  error,  who  was  also  the  plaintiff  below,  to  give  a 
lease  of  the  land  in  question  in  this  case  to  the  defendants  in 
error,  under  which  they  claimed  a  right  to  hold  possession  of 
it;  and  second,  the  matters  of  which  he  was  to  testify  were  not 
the  subject  of  oral  evidence,  because  the  act  of  assembly  againsi 
frauds  and  perjuries  requires  that  they  should  appear  in  writ- 
ing. His  having  undertaken  to  act  in  the  character  of  an  agent 
for  the  pjaintiff  is  not  sufficient  to  render  him  incompetent. 
The  general  rule  ou  this  subject  seems  to  be  in  favor  of  th^ 
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competency  of  the  agent  as  a  witness,  unless  in  cases  where 
the  principal  is  sued  on  account  of  the  negligence  of  the  agent. 
In  such  cases  the  agent  can  not  be  a  witness  for  the  principal, 
because  in  the  event  of  a  recovery  against  the  principal,  the 
agent  becomes  liable  to  indemnify  his  principal;  and  the  judg- 
ment against  the  principal  would  be  evidence  against  the  agent 
in  an  action  by  the  principal  for  indemnity.  Hence,  it  is  the 
interest  of  the  agent  to  procure  by  his  testimouy,  a  judgment 
in  favor  of  his  principal,  and  therefore  held  incompetent.  But 
the  conduct  of  Mr.  Brackenridge  is  not  impeached  in  this  case; 
nor  was  he  called  to  testify  in  favor  of  the  plaintiff,  for  whom 
he  had  undertaken  to  act  as  agent.  I  am  unable  to  perceive 
that  his  interest  lay  more  on  the  one  side  than  on  the  other  in  this 
case;  and  therefore,  it  can  not  be  considered  that  he  was  inadmis- 
sible on  the  ground  of  interest.  Having  then  no  interest  in  the  re- 
salt  of  the  suit,  why  should  he  not  be  competent  to  establish  by 
his  own  testimony  his  authority  as  an  agent  ?  He  is  not  a  party 
on  the  record  to  the  suit,  that  he  should  be  excluded  for  that 
reason.  Nor  can  it  be  said  that  he  does  not  know  the  fact  as 
well  as  any  other.  Then,  unless  there  be  some  principle  of 
policy  that  renders  him  incompetent  as  a  witness  for  this  pur- 
pose, it  seems  impossible  to  imagine  any  other  ground  for  his 
being  so;  and  so  far  as  sound  policy  is  concerned  in  the  ques- 
tion, I  am  unable  to  satisfy  my  mind  that  the  interest  of  the 
community  would  be  advanced  in  the  least  by  declaring  him 
incompetent. 

Next,  as  to  the  objection  growing  out  of  the  act  against  frauds 
and  perjuries,  which  declares,  that ''all  leases,  etc.,  made  or 
created,  etc.,  by  parol,  and  not  put  in  writing  and  signed  by 
the  parties  so  making  or  creating  the  same,  or  their  agents 
thereunto  lawfully  authorized  by  writing,  shall  have  the  form 
and  effect  of  leases  or  estates  at  will  only,  and  shall  not,  either 
in  law  or  equity,  be  deemed  or  taken  to  have  any  other  or 
greater  force  or  effect,  any  consideration  for  making  any  such 
parol  leases  or  estates,  or  any  former  law  or  usage  to  the  con- 
trary notwithstanding,  except  nevertheless  all  leases  not  ex- 
ceeding the  term  of  three  years  from  the  making  thereof." 
Now,  although  from  the  terms  of  this  act,  the  authority  under 
which  Mr.  Brackenridge  professed  to  act  as  the  agent  of  the 
plaintiff,  ought  to  have  been  in  writing,  so  as  to  have  given 
full  effect  to  the  lease  according  to  its  tenor;  yet  supposing 
he  made  it  without  either  written  or  verbal  authorii^,  and 
that  the  plaintiff  afterwards  knowingly  received  the  rents  aa 
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tliey  became  due,  and  were  paid  under  it  by  the  tenants,  it 
might  very  properly  be  considered  an  implied  assent,  at  least, 
by  parol  to  the  lease  on  his  part,  and  give  to  it  the  force  and 
effect  of  a  lease  at  will;  and  if  the  tenants  were  suffered  to  hold 
under  it  for  upwards  of  a  year,  paying  the  rent  as  it  became 
due,  and  the  plaintiff  receiving  it  without  objection,  the  lease, 
instead  of  continuing  to  be  a  lease  strictly  at  will,  would 
thereby  become  a  lease  from  year  to  year,  so  that  the  tenants 
could  only  be  put  out  of  possession  at  the  end  of  a  year,  upon 
having  received  three  months'  previous  notice  to  quit:  See  Bigg$ 
V.  BeU,  3  T.  R.  371;*  Clayton  v.  Blakey,  8  Id.  3;  Schuyler  v. 
Leggeit,  2  Cow.  663;  People  v.  Bickert,  8  Id.  226.  These  were 
all  facts  which  could  be  proved  by  parol  evidence,  and  whether 
they  existed  or  not  was  a  question  which  could  only  be  decided 
by  the  jury  after  hearing  the  evidence.  The  testimony  of  Mr. 
Brackenridge  tended  in  some  degree  to  prove  these  facts,  or  at 
least  some  of  them,  and  was  therefore  admissible. 

The  remaining  errors  insisted  on  in  the  argument,  present 
but  two  questons:  1.  Had  Mr.  Brackenridge  any  sufficient  au- 
thority from  the  plaintiff  in  error  to  make  a  lease  of  the  prop- 
erij  in  question  for  a  term  of  seven  years;  and  2.  If  he  had 
not,  has  Mr.  McDowell,  the  plaintiff,  ratified  and  confirmed 
the  lease  made  for  that  term  of  time  by  Mr.  Brackenridge. 

As  to  the  first  of  these  questions,  when  Mr.  Brackenridge 
inade  the  lease  for  seven  years,  it  is  clear,  from  his  own  tes- 
.imony,  that  he  had  no  authority,  not  even  the  color  of  it,  either 
verbal  or  written,  from  the  plaintiff,  to  make  a  lease  of  the  prop- 
erty in  dispute  for  more  than  one  year.  We  have  seen  from 
the  act  of  assembly  already  recited  that  an  authority  to  make  a 
lease  of  real  estate,  for  a  term  exceeding  three  years,  must  be 
in  writing;  and  though  Mr.  Brackenridge  had  an  authority  in 
writing  from  the  plaintiff  to  make  a  lease  for  one  ye^^r,  yet  that 
was  all,  and  his  making  it  for  seven  years  was  as  much  an  act 
on  his  part  without  authority,  as  if  he  had  had  no  power  to 
make  one  for  any  period  of  time  whatever.  Notwithstanding, 
however,  this  lease  for  seven  years  was  made  without  authority, 
it  was  still  in  the  power  of  the  plaintiff  to  ratify  and  confirm 
it:  and  this  brings  us  to  the  second  question,  Has  he  done  so? 
It  is  not  pretended  that  he  ever  did  so  by  writing,  and  although 
he  may  have  done  it  by  parol  without  writing,  yet  it  is  obvious 
that  such  confirmation  could  give  to  the  lease  no  greater  force 
or  effect  than  if  he  had  made  it  himself  originally  by  parol 

1.  Doe  d,  Riggt  v .  Dtll,  5  T.  B.  471. 
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without  writing;  which  would,  according  to  the  express  terms 
of  the  act,  have  given  it  the  force  and  efifect  of  a  lease  at  will, 
and  nothing  more.  It  is  proper  to  observe  that  such  leases  are 
not  declared  void  by  the  act,  but  that  they  "  shall  have  the 
force  and  effect  of  leases  or  estates  at  will  only."  But  what 
was  formerly  held  and  considered  to  be  a  lease  at  will  is  now 
deemed  a  lease,  from  year  to  year,  when  possession  has  been 
taken  under  it  and  held  for  upwards  of  a  year,  and  the  rent  paid 
and  received  according  to  its  terms.  Hence  a  parol  lease  made 
by  the  owner  of  land  without  writings  or  by  his  agent  consti- 
tuted without  writing,  for  a  term  exceeding  three  years,  and 
possession  taken  and  held  under  it  for  more  than  a  year,  the 
tenant  during  that  time  paying  and  the  landlord  receiving  the 
rents  as  they  became  due,  would  be  construed  afterwards  a  lease 
from  year  to  year,  and  might  be  put  an  end  to  by  either  party 
at  the  end  of  any  year  upon  giving  three  months'  previous  no- 
tice of  his  intention  to  do  so;  but  at  no  other  time  could  it  be 
terminated,  unless  by  the  consent  of  both  parties. 

Although  Mr.  Brackenridge  made  a  lease  in  writiug,  under  hia 
hand  and  seal,  for  a  term  of  seven  years,  yet  as  it  was  made  with- 
out any  authority  from  the  plaintiff,  it  was  not  binding  on  him; 
but  if  he  afterwards  received  the  rents  knowingly  which  became 
due  and  were  paid  on  it  without  objection,  for  upwards  of  a 
year,  it  may  be  considered  as  implying  an  assent  on  the  part  of 
the  plaintiff,  that  the  party  paying  the  rent  should  hold  the 
property  mentioned  in  the  written  lease,  on  his  paying  the  rent 
therein  specified,  as  tenant  from  year  to  year.  But  even  an 
express  declaration  on  the  part  of  the  plaintiff,  without  writings 
that  he  was  satisfied  with  the  written  lease,  would  not  have 
been  sufficient  to  make  it  other  as  to  him  than  a  parol  lease 
without  writing,  because  this  would  not  make  it  '*  a  lease  in 
writing,  signed  by  the  plaintiff  or  his  agent,  thereunto  lawfully 
authorized  by  vmting,"  which  is  what  is  required  by  the  very 
words  of  the  act  against  frauds.  In  no  view  then  that  can  be 
taken  of  the  written  lease  made  by  Mr.  Brackenridge,  and  the 
subsequent  consent  of  the  plaintiff  in  respect  to  it,  admitting 
all  the  evidence  given  on  the  trial  to  be  true,  can  it  be  made 
such  a  lease  of  the  plaintiff,  for  a  term  of  seven  years,  as  would 
be  good  under  the  act,  or  pass  any  other  interest  than  an  estate 
at  will:  or  after  the  receipt  of  rent  upon  it  for  a  sufficient 
length  of  time,  may  be  turned  into  a  lease  from  year  to  year. 

Now  although  the  court  below  in  their  charge  to  the  juxy 
were  clearly  of  opinion  that  Mr.  Brackenridge  had  no  authority 
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whatever  from  the  x^laintiff  to  make  such  a  lease  as  he  did,  and 
that  the  plaintiff  had  done  nothing  which  could  do  more  than 
make  it  equivalent,  at  most,  to  a  parol  lease  by  him  without 
writing;  yet  they  took  up  a  notion  that  the  jury,  from  the  evi- 
dence, might  consider  it  as  taken  out  of  the  operation  of  the  acts 
against  frauds,  because  the  defendants  had  done  some  work  in 
repairing  the  pavement  in  front  of  the  house,  and  had,  by  the 
terms  of  the  lease,  undertaken  to  pay  a  larger  rent  than  had 
been  paid  under  former  leases  of  the  same,  property,  and  ac- 
cordingly instructed  the  jury,  that  "  if  the  plaintiff,  with  a  full 
knowledge  of  the  fact  that  the  property  had  been  leased  for 
«even  years,  had  received  the  increased  rent,  or  stood  by  and 
permitted  improvements  to  be  made  having  reference  to  the  new 
lease,  it  would  be  inequitable  to  rescind  the  lease;  and  under 
«uch  circumstances  the  defendants  would  not  be  affected  by  the 
statute." 

It  is  not  necessary  in  this  case  to  decide  whether  under  any, 
or  what  circumstances,  a  jury  might,  according  to  the  rules  and 
principles  which  have  obtained  in  equity,  enforce  the  specific 
execution  of  a  parol  lease,  which,  in  its  terms,  comes  within  the 
provisions  of  the  act  against  frauds;  because  the  lease  in  ques- 
tion shows  on  its  face  that  the  making  of  improvements  formed 
CO  part  of  the  object,  either  in  giving  or  accepting  it.  It  is 
barely  a  demise  of  the  property  on  the  one  side  for  a  term  of 
seven  years,  and  a  stipulation  on  the  other  to  pay  a  certain  rent 
per  annum  without  any  increase  or  diminution  of  it  during  the 
lease.  The  enjoyment  of  the  property  in  time  past,  and  not  in 
time  to  come,  under  such  a  lease,  forms  the  consideration  for  the 
payment  of  the  rent  as  it  becomes  payable,  so  that  at  the  end  of 
•each  quarter  or  year,  as  the  rent  becomes  payable,  the  tenant, 
having  enjoyed  up  to  that  time,  has  received  the  full  considera- 
tion for  the  quarter  or  year's  rent  which  has  become  due,  and 
he  can  under  no  pretense  withhold  the  payment  of  it;  not  even, 
I  take  it,  were  it  made  manifest  that  he  would  be  evicted  the 
next  day,  before  the  expiration  of  the  lease,  under  a  better  title 
than  that  of  his  lessor.  But  if  he  will  make  improvements  not 
contemplated  or  authorized  by  the  lease,  he  must  be  considered 
as  doing  them  at  his  own  risk,  since  he  does  not  choose  to  con- 
sult his  landlord  in  respect  to  them.  He  can  not  be  peimitted  to 
improve  his  landlord  out  of  his  legal  rights.  In  this  case,  how- 
ever, all  the  improvements  made  appear  to  have  been  nothing 
more  than  what  are  ordinarily  incident  to  tenancies  from  year 
to  year.    And  as  to  the  circumstance  of  the  rent  being  greater 
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than  any  previously  paid  for  the  same  property,  it  is  what  gen- 
erally occurs  in  every  city  or  town  in  an  improving  condition, 
where  both  the  population  and  business  of  it  are  increasing 
rapidly,  as  was  the  case  here.  That  the  tenant  may  be  induced 
to  give  a  higher  rent,  in  consideration  of  the  extended  term  of 
the  lease,  is  altogether  probable,  especially  where  it  is  believed 
that  real  estate  is  rising  in  value  every  year,  but  then  this  is  so 
generally  connected  with  the  making  of  leases  in  all  cases,  that 
it  can  not  be  made  the  ground  for  taking  this  case  out  of  the 
act,  without  in  effect  undertaking  to  repeal  it.  Besides,  it  is 
obvious  from  the  tenor  of  the  act  itself,  that  the  longer  the 
term  agreed  on  may  be,  the  greater  the  necessity  for  having  it 
reduced  to  writing  and  signed  by  the  parties.  It  appears  to  me, 
therefore,  that  the  court  below  erred  in  advising  the  jury  that, 
under  the  eircumstances  given  in  evidenoe,  they  might  con- 
sider the  defendants  as  not  affected  by  the  statute. 
Judgment  reversed,  and  a  venire  de  novo  awarded. 


Cited  in  Orayion  v.  Bannon,  8  Watta,  528,  and  StrtOhen  v.  Kendall,  41 
Fk.  St.  229,  to  the  eflbot  that  an  agent  is  a  competent  witneaa  for  his  princi- 
pal, except  where  the  principal  ia  aued  for  the  agent'a  negligence.  Li  TtoUck- 
eU  ▼.  City,  33  Id.  220,  npon  the  point  that  to  enable  a  vendor  to  enforce 
apedfic  performance  of  a  contract  for  the  sale  of  landa,  made  by  an  agent  of 
the  alleged  vendee,  it  ia  neceaaary  that  the  agent'a  authority  ahonld  be  in 
writing. 

Ukautbobizsd  EzxcunoN  ov  Wiotten  Instrument,  how  Ratifizd. — 
In  the  note  to  Jtickton  v.  Murray,  17  Am.  Dec  59,  in  conaidering  the  qnea- 
tion  whether  a  deed,  which  haa  been  execnted  by  a  person  pretending  to  act 
aa  the  agent  of  another,  but  who  acta  without  authority,  may  be  ratified  by 
parol,  the  rule  waa  stated  to  be  that  auch  a  deed  may  be  so  ratified,  and  that 
anch  ratification  rendered  it  aa  valid  and  binding  as  if  it  had  been  executed 
by  the  principal  in  the  first  instance.  Upon  an  examination  of  the  authori- 
tiea  there  cited,  and  from  which  that  rule  waa  deduced,  it  appears  that  moat 
of  them  are  casea  in  which  one  member  of  a  copartnership,  without  being 
anthorized  so  to  do^  has  attempted  to  bind  the  firm  by  an  instrument  under 
seaL  In  those  casea  it  waa  held  that  such  an  instrument  may  be  ratified  by 
the  other  members  of  the  firm  by  parol,  and  that  such  ratification  gives  to  it 
the  same  validity  aa  though  executed  by  the  firm  in  the  first  instance;  and 
thia  ia  the  recognized  rule  of  the  modem  authorities  in  this  country,  as  far  as 
it  pertains  to  the  ratification  of  sealed  or  written  instrumenta  executed  by  one 
partner  without  authority  from  hia  copartners,  so  as  to  make  them  binding 
upon  the  firm:  Story  on  Part.,  sec.  121,  et  seq,;  Smith  v.  Kerr,  3  N.  Y.  150; 
Worrall  v.  Munn,  6  Id.  240;  Pike  v.  Bacon,  21  Me.  280;  Maekay  v.  Blood- 
good,  9  Johns.  285;  Skinner  v.  Dayton,  19  Id.  513;  Gram  v.  Seton,  1  Hall, 
262;  McNaughUn  v.  Partridge,  11  Ohio,  223;  Anderson  v.  Tompkins,  1 
Brock.  402;  Bond  v.  AUkin,  6  W.  &  S.  165;  Johns  v.  Batlin,  30  Pa.  St.  84; 
3  Kent's  Com.  49;  Owinn  v.  Booker,  24  Mo.  291;  Wilson  v.  Hunter,  14  Wis. 
€83:  Lowery  v.  Drew,  18  Tex.  786;  Haynes  v.  Seachrat,  13  la.  456. 

Notwithstanding  the  correctness  of  this  rule  seems,  in  the  majority  of  the 
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cases,  to  be  conceded  when  applied  to  partnership  transactions,  yet  the  rigid 
role  of  the  common  law,  that  the  power  to  execute  an  instrument  under  seal 
should  be  given  by  an  instrument  of  equal  solemnity,  and  that  the  ratificatioii 
of  an  instrument  that  the  law  requires  to  be  under  seal,  must  be  under  seal 
also,  remains  unaffected  by  the  decisions  above  quoted,  except  when  applied 
to  such  transactions.  Story,  in  his  work  on  Agency,  after  stating  that  "an 
agent  or  attorney  may  ordinarily  be  appointed  by  parol,  in  the  broad  sense 
of  that  term  at  the  common  law;  that  is,  by  a  verbal  declaration  in  writings 
not  under  seal,  or  by  acts  and  implications,"  proceeds  to  state,  that  one  of 
the  exceptions  to  this  general  rule  is,  *'that  whenever  any  act  of  agency  is 
required  to  be  done  in  the  name  of  the  principal,  under  seal,  the  authority 
to  do  the  act  must  generally  be  conferred  by  an  instrument  under  sesL 
Thus,  for  example,  if  the  principal  should  authorize  an  agent  to  make  a  deed 
in  his  name,  he  must  confer  the  authority  on  the  agent  by  a  deed.  A  mere 
unsealed  writing  will  not  be  sufficient  to  make  the  execution  of  the  deed  by 
the  agent  valid  at  law;  although  a  court  of  equity  might,  in  such  a  case,  com- 
pel the  principal  to  confirm  and  give  validity  to  the  deed.  The  ground  of 
this  doctrine  seems  to  be,  that  the  power  to  execute  an  instrument  under  seal 
should  be  evidenced  by  an  instrument  of  equal  solemnity;  by  analogy  to  the 
known  maxim  of  the  common  law,  that  a  sealed  contract  can  only  be  dis- 
solved or  released  by  an  instrument  of  as  high  a  dignity  or  solemnity:**  Story 
on  Agency,  sees.  47,  49. 

So,  in  referring  to  the  ratification  by  a  principal  of  acts  done  by  an  agent 
without  authority,  it  is  said:  "And  a  ratification  once  deliberately  madOt 
with  a  full  knowledge  of  all  the  material  circumstances,  can  not  be  recalled. 
Of  course,  this  doctrine  is  to  bo  understood  with  the  qualification,  that  if  the 
act  of  the  agent  be  in  the  name  of  his  principal,  by  an  instrument  necessarily 
under  seal,  without  authority,  the  ratification  must  be  under  seal  also;  since 
(as  we  have  seen)  the  principal  is  not  bound  by  any  act  of  his  agent  under 
seal,  unless  the  authority  of  the  principal  has  also  been  originally  given  to  the 
agent  under  his  seaL  And,  generally,  if  the  adoption  of  any  particular  form 
or  mode  is  necessary  to  confer  the  authority  in  the  first  instance,  there  can  be 
no  valid  ratification  except  in  the  same  manner:**  Id.,  sec  242.  The  rule,  at 
thus  stated  by  Story,  has  been  frequently  referred  to  and  followed  by  the 
authorities,  and  is  still  the  law,  except  as  it  may  have  been  modified  in  par^ 
ticular  cases  for  commercial  purposes:  Harrison  v.  Jackson^  7  T.  R.  207;  Htb^ 
hlewliite,  V.  Mc Marine,  6  Mee.  &  W.  200;  Hunler  v.  Parker,  7  Id.  322;  Blood  v. 
QoodricJi,  9  Wend.  68;  24  Am.  Dec.  121;  S.  C,  12  Wend.  625;  ofUe,  152; 
Wells  V.  Evans,  20  Id.  251;  Despatch  Line  v.  Bellamy  W.  Co,,  12  N.  H.  231; 
IleaXh  V.  Nutter,  50  Me.  378;  Paine  v.  Tucker,  21  Id.  138;  Ilan/ard  ▼.  Me- 
Nair,  9  Wend.  54;  Cooper  v.  Rankin,  5  Binn.  613;  Cordon  v.  Bulkdey,  14  Seig. 
&  R.  331;  Stetson  v.  Patten,  2  Greenl.  353;  S.  C,  11  Am.  Dec.  111.  The  above 
rule  must  be  taken  with  the  limitation,  that  if  the  instrument  which  is  ex- 
ecuted by  a  person  as  tho  agent  of  another  is  not  necessarily  under  seal,  £.  ^.,  re- 
quired by  law  to  be  sealed,  it  may  be  ratified  by  acts  in  pais,  although  ex- 
ecuted under  seal:  Lawrence  v.  Taylor,  5  Hill,  113;  Ilanford  v.  McNair,  9 
Wend.  64;  Evawi  v.  Wells,  22  Id.  340,  341;  Worrall  v.  Munn,  6  N.  Y.  240, 241; 
Briijfjs  V.  Partridge,  64  Id.  364.  lu  Worrall  v.  Munn,  6  Id.  243>  after  consider- 
ing tho  authorities  upon  this  question,  Paige,  J.,  thus  refers  to  the  exception 
just  statiid:  "These  authorities  show  that  there  is  no  distinction  between 
partners  and  other  persons  in  the  application  of  the  modern  rule,  that  wher- 
ever an  instrument  would  bo  efTectual  without  a  seal,  it  will  be  valid  and 
binding  ui)oq  the  priucipal,  although  executed  under  seal  by  an  agent  with- 
out authority  by  deed,  if  authorized  by  a  previous  parol  authority,  or  subse- 
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qaenUy  ratified  or  adopted  by  parol."  So  aa  agent  acting  under  parol  aa< 
tbority  may  bind  his  principal  by  a  contract  for  the  sale  of  lands  executed  by 
him  in  the  name  of  his  principal:  Moody  v.  SmUh,  70  N.  Y.  598. 

In  Brlgfjs  v.  Partridge^  C4  Id.  357»  the  question  was  presented,  whether  an 
executory  contract  under  seal  for  the  purchase  of  lands,  executed  by  the  ven- 
dee in  his  own  name,  could  be  enforced  as  a  simple  contract  of  another  not 
mentioned  in  or  as  a  party  to  the  instrument,  on  proof  that  the  vendee  named 
had  oral  authority  from  such  other  to  enter  into  the  contract,  and  acted  as 
his  agent  in  the  transaction.  In  answering  this  question  in  the  negative  the 
court  say:  *' Can  a  contract  under  seal,  made  by  an  agent  in  his  own  name 
for  the  purchase  of  land,  be  enforced  as  a  simple  contract  of  the  real  principal 
when  be  shall  be  discovered  ?  No  authority  for  this  broad  proposition  has 
been  cited.  There  are  cases  which  hold  that  when  a  sealed  contract  has 
been  executed  in  such  form,  that  it  is,  in  law,  the  contract  of  the  agent  and 
not  of  the  principal;  but  if  the  principal's  interest  in  the  contract  appears  upon 
its  face,  and  he  has  received  the  benefit  of  performance  by  the  other  party, 
and  has  ratified  it  by  acts  in  pais,  and  the  contract  is  one  which  would 
have  been  valid  without  a  seal,  the  principal  may  be  made  liable  in  assumpsit 
upon  the  promise  contained  in  the  instrument,  which  may  be  resorted  to,  to 
ascertain  the  terms  of  the  agreement.     *    *    * 

"We  find  no  authority  for  the  proposition  that  a  contract  under  seal  may 
be  turned  into  the  simple  contract  of  a  person  not  in  any  way  appearing  on 
its  face  to  be  a  party  to  or  interested  in  it,  or  proof  de  hora  the  instrument, 
that  the  nominal  party  was  acting  as  the  agent  of  another,  and  especially  in 
the  absence  of  any  proof  that  the  alleged  principal  has  received  any  benefit 
from  it,  or  has  in  any  way  ratified  it,  and  we  do  not  feel  at  liberty  to  extend 
the  doctrine  applied  to  simple  contracts  executed  by  an  agent  for  an  unnamed 
principal  so  as  to  embrace  this  case.** 


CoLWELL  V.  Woods. 

[8  Waits,  188.] 
Absolutk  Deed  with  a  CIovenant  by  the  grantee,  that  he  is  to  reoonvey 
apon  the  repayment  of  a  certain  sum  and  interest  within  a  year,  the 
grantor  remaining  in  possession,  constitutes  a  mortgage,  and  will  be  so 
oonstmed,  although  it  appears  by  parol  that  the  parties  did  not  so 
intend  it. 

Hjeoticeht,  brought  by  Colwell  against  James  Woods,  Lewis 
PetersoDy  and  Peter  Peterson,  to  recover  a  lot  of  land  in  Pitts- 
burgh. It  was  admitted  that  Bobert  Lindell  bad  been  tbe 
owner  of  the  lot;  Colwell  claimed  title  from  his  brother,  who 
purchased  the  lot  at  execution  sale  against  Lindell,  on  March 
4, 1833.  On  the  fifth  of  February,  1831,  Lindell  conveyed  the 
lot  in  dispute  to  the  defendant  Woods,  and  the  latter  executed 
a  covenant  to  reconvey  upon  the  payment  to  him  of  ninety-five 
hundred  dollars,  and  iut-erest,  within  one  year  from  said  date 
The  agreement  to  reconvey  was  properly  recorded.  A  large 
number  of  witnesses  were  examined,  and  their  testimony  all 
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tended  to  show  that  Woods  refused  to  take  a  mortgage  upon 
the  lot  in  dispute,  and  that  the  deed  and  agreement  to  recon- 
vej  were  not  intended  as  a  mortgage,  but  as  an  absolute  sale,  with 
the  right  to  repurchase  within  a  year.  The  execution  sale  to 
plaintiff's  brother  was  made  subject  to  the  amount  due  to 
Woods.  Plaintiff  brought  that  amount  into  ooart«  and  offered 
to  pay  it.     Verdict  for  defendants. 

Forward  and  Fetierman^  for  the  plaintiff  in  error. 

Dallas  and  BiddJe,  contra. 

By  Court,  EENinEDT,  J.  Sereral  errors  haye  been  assigned  in 
this  case,  but  it  appears  to  me  that  the  only  point  in  which  the 
district  court  erred,  that  this  court  can  review  and  correct,  is  in 
the  charge  to  the  jury;  in  which  his  honor,  the  judge,  advised 
them  that  the  deed  of  conveyance  made  by  Lindell  to  Woods, 
and  the  bond  given  at  the  same  time  by  Woods  to  Lindell,  con- 
ditioned for  a  reconveyance  of  the  property  upon  londell's  re- 
imbursing the  purchase  money,  with  interest  thereon,  beeide 
costs  and  charges,  which  had  been  paid  by  Woods  in  conse- 
quence of  the  purchase,  were  upon  their  face  per  m  a  condi- 
tional sale,  and  not  a  mortgage. 

The  deed  of  conveyance  and  the  bond,  as  was  very  properly 
stated  by  the  judge  in  the  court  below,  are  to  be  considered 
as  only  one  instrument,  for  they  are  constituent  parts  of  the 
execution  of  the  same  agreement,  executed  both  at  the  same 
time,  as  appears  by  a  declaration  to  this  effect  contained  in  the 
bond.  They  also  appear  to  have  been  both  acknowledged  at 
the  same  time,  before  the  same  officer,  and  to  have  been  re* 
corded  within  twenty  days  afterwards. 

If  the  bond,  or  deed  of  defeasance,  as  it  may  be  called,  instead 
of  having  been  put  into  the  form  of  a  distinct  and  separate  in- 
strument from  the  deed  of  conveyance,  had  been  introduced  into 
the  latter  in  the  form  of  a  clause  of  defeasance,  as  is  usually 
done  in  drawing  mortgages,  I  apprehend  that  no  one  would 
have  hesitated  a  moment  to  pronounce  it  a  mortgage.  Indeed, 
it  seems  to  me,  from  the  whole  current  of  authorities  on  this 
subject,  it  could  not  have  been  considered  otherwise  either  in 
law  or  equity.  The  conveyance  and  the  bond  then  being 
deemed  but  constituent  parts  of  one  and  the  same  instrument, 
must  be  regarded  precisely  in  the  same  point  of  view,  and  of 
the  same  effect  as  if  they  had  been  joined  together  in  the  same 
writing,  and  had  formed  but  one  deed.  The  sum  inserted  in 
the  conveyance  as  the  consideration,  is  nine  thousand  five  hun- 
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dred  dollars;  and  it  is  expressly  provided  by  the  bond,  tbat  upon 
the  repayment  of  this  sum  by  Lindell  within  one  year  thereaf- 
ter, together  with  the  interest  thereon,  and  the  charges  in- 
curred by  Woods  in  consequence  of  the  purchase,  that  the  lat- 
ter should  reconvey  the  property  to  the  former.  The  purchase 
money  being  to  be  repaid  with  interest  tends  rather  to  show 
that  it  was  a  loan  in  reality.  And  as  it  was  to  be  repaid  with  in- 
terest in  the  course  of  a  year,  it  goes  to  show  that  it  was  not 
the  understanding  of  the  parties  that  Woods  should  take  posses- 
sion of  the  property  under  the  conveyance  during  that  time, 
because  it  would  have  been  inequitable  as  well  as  usurious  in 
him  to  have  received  both  the  rents  of  the  property  and  the  in- 
terest on  the  money.  And  this  tends  still  further  to  show  that 
the  money  advanced  was  a  loan,  and  that  the  conveyance  and 
bond  taken  together  were  to  be  a  security  for  the  repayment  of 
it;  that  is,  to  be  considered  a  mortgage  and  not  a  conditional 
purchase. 

And  again,  from  the  circumstance  that  Woods  was  not  to 

take  the  possession  of  the  property  until  after  the  year  had  i' 

elapsed,  it  may  reasonably  be  inferred  that  in  the  estimation  of 

both  parties  it  was  worth  more  than  the  money  advanced  upon 

it,  by  at  least  the  amount  of  the  interest  thereon  for  the  year; 

which  likewise  goes  to  show  that  the  transaction  was  in  reality 

founded  on  a  loan  of  money  and  not  upon  a  sum  paid  for  the 

property,  which  was  considered  and  agreed  on  by  both  parties 

at  the  time  to  be  a  fair  and  full  price  for  it.    And  I  am  inclined 

to  believe  that  it  is  the  advancement  of  what  at  the  time  was 

considered  by  both  parties  a  fair  price  for  the  property,  when 

it  consists  of  real  estate,  taken  also  in  connection  with  their 

intention,  that  must  give  to  the  transaction  the  character  of  a 

conditional  purchase  or  a  defeasible  purchase  subject  to  a  re* 

purchase,  instead  of  a  mortgage:   Medor  v.  Lees^  2  Atk.  495; 

Wharf  V.  Howell,  5  Binn.  503;  Sloever  v.  Stoever,  9  Serg.  &  B. 

447.     I  consider  the  case  of  MarUove  v.  Bale  and  Bruton,  2  Yeru. 

84,  very  like  the  present,  only  more  strongly  indicative  perhaps 

of  an  intention  in  the  parties  to  make  it  a  conditional  sale. 

Bruton  having  a  church  lease  for  three  lives  in  1664,  conveyed 

it  to  the  father  of  Bale  in  consideration  of  five  hundred  and  fifty 

pounds;  the  conveyance  was  absolute:  but  Bale,  the  purchaser, 

by  writing  under  his  hand  and  seal,  agreed  that  if  Bruton,  the 

vendor,  should,  at  the  end  of  one  year  then  next  ensuing,  pay 

him  six  hundred  pounds,  he  would  reconvey.    The  six  hundred 

pounds  were  not  paid.     Two  of  the  lives  died,  and  the  lease 
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was  reDewed  twice  by  tbe  defendant  Bale  and  his  father.  It 
was  held  to  bo  a  mortgage :  and  twenty  years  after  the  first  con- 
Teyance,  Manlove,  to  whom  Bruton  had  assigned  the  equity  of 
redemption  in  satisfaction  of  a  debt,  was  adjudged  entitled  io 
redeem;  and  accordingly  a  decree  of  redemption  was  passed  in 
his  favor,  on  his  paying  tbe  five  hundred  and  fifty  pounds  with 
interest,  together  with  the  fines  paid  in  order  to  procure  renewals 
of  the  lease;  and  Bale  at  the  same  time  to  account  for  the 
profits  from  the  death  of  his  father;  but  anterior  to  that  thej 
were  to  be  set  off  against  the  interest. 
Judgment  reversed,  and  a  venire  de  novo  awarded. 


Cited  upon  the  following  points:  That  parol  evidence  is  admisBible  to 
show  that  a  deed  absolute  was  intended  as  a  mortgage,  but  inadnussiblo  to 
show  that  a  formal  mortgage  was  intended  to  be  a  conditional  sale:  Kunkim 
V.  WoJftrsherger,  6  Watts,  130;  Brown  v.  Nickle,  6  Pa.  St.  390;  Wooda  v. 
WaUacty  22  Id.  177.  That  a  deed  and  a  separate  defeasance  constitute  bat 
one  instrument,  and  when  given  as  security  for  the  payment  of  money,  will 
be  treated  as  a  mortgage:  Kerr  v.  Gilmort^  6  Watts,  409;  Jaques  v.  WeekB, 
7  Id.  268;  Kelly  v.  Thompson,  Id.  405;  RuUnhaugh  v.  Ludtokk,  31  Pa.  St. 
138;  Uouser  v.  Lamoni,  55  Id.  316;  Harper*s  appeal,  64  Id.  319.  That 
where  a  transaction  is  a  sale  at  a  fair  value,  and  not  a  loan,  it  will  be  so  held: 
Spering's  appeal,  60  Id.  210.  In  IletOer  v.  Maderia,  3  W.  &  S,  384,  it 
was  held,  citing  the  principal  case,  that  where  the  plaintiff  and  defendant^  in 
an  execution,  agreed  at  the  sheriff's  sale  that  certain  property  should  bo 
struck  down  and  conveyed  to  the  plaintiff,  upon  condition  that  he  should  re- 
convey  to  the  defendant  upon  the  payment  of  the  amount  due  on  tbe  execu- 
tion within  a  specified  time,  that  such  agreement  constituted  a  mortgage^ 
and  that  upon  a  sale  of  such  property  after  the  specified  time,  tbe  plaintiff 
should  account  to  the  defendant  for  the  excess  received  over  and  above  the 
amount  due  on  the  execution. 

In  the  note  to  CJiose^a  case,  17  Am.  Dec.  300,  the  question  as  to  when  a 
deed,  absolute  in  form,  with  an  agreement  to  reoonvey,  constitutes  a  mort- 
gage, and  when  a  conditional  sale,  is  discussed  and  considered.  In  Bennet  v. 
HoU,  24  Id.  455,  the  intention  of  the  parties  was  held  to  govern  in  determin- 
ing whether  a  transaction  constitutes  a  mortgage  or  a  sale,  with  &  right  to  re- 
purchase, and  that  such  intent  is  to  be  ascertained  from  the  circumstances  of 
each  case.  See  note  to  Thompson  v.  PaUon,  15  Id.  47,  as  to  the  admissi- 
bility of  parol  evidence  to  show  that  a  deed  absolute  was  intended  as  a  mort- 
gage. 


Glaee  V.  RUSSEL. 

[3  Watts,  213.J 

Pboxxsk  to  Fobbeab  IK  GENERAL,  without  adding  any  particular  time,  is  to 
be  understood  a  total  forbearance. 

PsoMiSE  TO  Pay  tue  Debt  of  Anotheb,  in  consideration  of  a  general  for- 
bearance, can  not  be  enforced,  if  the  onginal  debtor  is  subsequently 
sued. 
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AcxiON  on  the  case  by  Bussel  against  Clark.     It  appeared 
from  the  declaration,  that  on  November  10,  1818,  John  and 
Joseph  Patterson  were  indebted  to  plaintiff  in  the  sum  of  twelve 
hundred  and  nine  dollars  and  fifty  cents,  and  that  in  considera- 
tion that  plaintiff  "  would  extend  as  much  indulgence  as  he 
could  for  the  payment  of  the  said  obligation,  he,  the  said  de- 
fendant, undertook,  and  then  and  there  promised  the  plaintiff 
to  pay  the  said  sum  of  money  as  soon  as  circumstances  would 
reasonably  admit."    That  plaintiff  did  extend  such  indulgence 
for  the  payment  of  said  indebtedness  until  August  7, 1830, 
"  and  until  there  was  reason  to  believe  that  further  indulgence 
would  endanger  the  recovery  of  the  money."    That  by  reason 
of  said  agreement  defendant  had  become  liable  to  pay  said 
amount,  which  he  had  failed  to  do.    Defendant  pleaded  non 
assumpsii,   and  non  assumpsil  infra  sex  annos.      At  the  trial 
plaintiff  produced  the  note  of  John  and  Joseph  Patterson  to 
him,  dated  April  26,  1814,  for  the  amount  above  stated.     Also 
the  defendant's  letter  promising  to  pay  said  indebtedness,  aa 
follows:     **  November  10, 1818.     Dear  Sir:  John  Patterson  and 
myself  have  purchased  out  Joseph  Patterson's  interest  in  the 
tan-yard,  and  have  undertaken  to  pay  you  the  amount  of  the 
obligation  you  hold  on  John  and  Joseph  Patterson.     As  much 
indulgence  as  you  can  possibly  extend  to  us  will  be  gratefully 
acknowledged.     I  have  entered  into  this  business  with  a  view 
of  accommodating  the  Mr.  Pattersons,  and  my  sole  object  in 
addressing  you  these  lines  is,  that  you  may  consider  them  ob- 
ligatory on  me  for  the  payment  of  the  money,  which  shall  be 
done  as  soon  as  circumstances  will  reasonably  admit.     I  am, 
etc.,  William  Clark."    Plaintiff  also  produced  a  judgment  on 
the  note  against  the  Pattersons,  entered  in  August,  1830.     The 
other  facts  are  stated  in  the  opinion.     Judgment  for  Bussel. 

Derrickson,  for  the  plaintiff  in  error. 

Riddle,  for  the  defendant  in  error. 

By  Court,  Gibson,  C.  J.  The  proposed  forbearance  was 
evidently  to  be  perpetual  as  to  the  obligors,  the  indulgence 
spoken  of  being  referable  to  those  who  were  to  pay  the  debt. 
The  defendant,  reciting  that  he  and  John  Patterson  had  un- 
dertaken to  pay  the  obligation  of  John  and  Joseph  Patterson, 
requests  indulgence :  and  for  whom  ?  Not  for  the  obligors,  but, 
as  is  apparent  from  the  use  of  the  word  "  us,"  for  John  and 
himself,  who  had  agreed  with  Joseph  to  substitute  their  joint 
responsibility  for  l^e  joint  and  several  responsibility  of  the 
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obligors.     It  is  undoubted  that,  had  the  plaintiff  pressed  bi^ 
original  security ,  Joseph  inight  have  been  compelled  to  press 
the  agreement  of  the  defendant  and  John,  and  that  the  defend- 
ant might  thus  have  been  affected  indirectly.     Had  he,  indeed. 
proposed  to  contract  but  au  indirect  responsibility,  it  might 
have  been  intended  that  the  indulgence  sought,  as  a  coDse- 
quence,  was  to  follow  the  nature  of  it.     But  he  proposed  posi- 
tively and  directly  to  pay  the  debt  as  soon  as  circumstances 
would  permit;  and,  in  the  absence  of  an  intimation  bearing  the 
other  way,  it  is  reasonable  to  infer  that  the  indulgence  was 
meant  to  correspond  with  the  liability  proposed  as  the  consid- 
eration of  it.     The  responsibility  proposed,  therefore,  beings 
direct,  the  indulgence  was  also  to  be  direct    But  not  only  waa 
indulgence  to  be  extended  to  the  new  contractors,  but  also  for- 
bearance to  the  original  obligor,  as  necessary  to  carry  oat  all 
the  parts  of  the  arrangement.     It  was  for  the  benefit  of  the 
latter  that  the  defendant  had  come  into  the  transaction,  and 
they  could    be  benefited    as    obligors    but  by  going  out  of 
it   at  least  for  a    time.     But  this  implied  condition  of  for- 
bearance being  general,  is  also  perpetual,  as  was  determined  in 
Haymaker  v.  Eherly,  2  Binn.  510,  where  it  is  said,  that  a  prom- 
ise to  forbear  in  general,  without  adding  any  particular  time,  la 
to  be  understood  a  total  forbearance.     The  plaintiff  then  could 
accept  the  defendant's  proposal  but  on  the  conditions  expressed 
or  implied  in  it;  and  having  violated  one  of  these  by  recurring 
to  the  Messrs.  Patterson,  on  the  original  security,  he  has  failed  to 
perform  the  consideration  of  the  defendant's  promise,  and  can 
not  maintain  an  action  on  it. 

The  decision  might  be  rested  at  this  point;  but  a  principal 
exception  below,  and  therefore  necessary  to  be  decided  here, 
is,  that  taking  the  defendant's  proposal  of  forbearance  to  be 
such  as  the  judge  assumed  it  to  be,  yet  it  does  not  appear  to 
have  been  accepted;  for  the  plaintiff  certainly  can  not  reserve 
himself  for  events  and  choose  his  time  to  pursue  the  principal 
or  the  guaranty,  us  the  solvency  of  the  one  or  the  other  may 
dictate.  There  must  be  a  bona  fide  forbearance  at  the  defend- 
ant's instance  and  request.  The  only  case  which  might  be 
thought  to  conflict  with  this  is  Yardy.  Eland,  1  Ld.  Baym.  368, 
in  which  an  exception  was  taken  to  the  declaration,  **  that  it  is 
not  averred  that  when  the  defendant  desired  a  day  of  payment 
the  plaintiff  consented  to  give  it  to  him;  but  it  is  only  said  quod, 
assumplioni  fidem  cuthibens,  he  forbore,  so  that  the  defendant 
might  remain  in  fear  all  the  time,  and  the  consideration  then 
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fails.  Bat  to  this  it  was  answered  bj  the  court  that,  "  it  is 
averred  the  plaintiff  forbore,  etc.,  which  is  sufiScient  consent." 
But  it  is  to  be  remarked  that  this  was  said  on  an  exception 
to  the  declaration^  and  it  amounts  to  no  more  than  that  for 
purposes  of  pleading;  performance  fidem  adhibens  aasumptioni, 
is  equivalent  to  performance  at  the  defendant's  instance  and 
request;  for  no  one  would  pretend  that  forbearance  induced  by 
any  other  cause  would  charge  him.  The  court  never  meant  to 
say  that.  In  fact  the  words  literally  import  that  the  act  was 
done  on  the  credit  of  the  defendant's  assumption,  which  is  but 
another  form  of  saying  it  was  done  at  his  instance.  On  the 
other  hand  it  is  not  essential  that  the  plaintiff  should  have 
bound  himself  to  forbear  or  stay  proceedings  on  the  original 
seonrity  so  as  to  give  an  action  for  a  breach  of  promise.  Such 
an  agreement  would  undoubtedly  be  a  valid  consideration,  and 
might  be  so  laid,  according  to  the  precedents  in  cases  of  mu- 
tual promises  which  are  reciprocally  the  consideration  of  each 
other,  and  which  must,  therefore,  be  simultaneous,  concurrent, 
and  equally  obligatory:  but  where  the  consideration  is  not 
promise  for  promise,  less  than  a  positive  engagement  to  do  an 
act  which,  when  done,  is  to  be  the  meritorious  cause  of  the 
promise,  may  be  a  sufficient  consideration  for  it.  A  positive 
act  is  more  evincive  of  the  distinction  than  a  negative  one. 

If  I  promise  my  neighbor  to  compensate  him  if  he  will  do  a 
specific  act  of  service  for  me,  and  he  does  it  in  consequence,  he 
may  maintain  an  action  though  he  had  not  bound  himself  to  do 
it.  The  consideration  of  such  a  promise  belongs  to  the  class 
ealled  executory,  the  promise  itself  being  in  its  natiure  con- 
ditional. But  what  if  the  defendant  should  desist,  having  per- 
formed the  act  in  part  ?  He  would  forfeit  his  interest  in  the 
promise;  neither  could  he  recover  a  quantum  meruit;  and  the 
parties  would  be  where  they  began.  But  the  promisor  may 
have  sustained  damage,  or  at  least  disappointment,  by  the 
other's  default.  He  undoubtedly  may;  but  it  is  his  folly  not  to 
guard  against  it  by  exacting  a  mutual  engagement  instead  of 
making  a  conditional  one,  which  leaves  the  party  employed  to 
earn  the  promised  reward  or  not  at  his  pleasure.  Now,  the 
condition  of  forbearance  belongs  to  the  executory  class,  being 
usually  so  stated  in  the  precedents;  and  it  differs  in  no  par- 
ticular from  the  instance  put,  except  that  the  act  is  of  a  negative 
instead  of  an  affirmative  nature,  and  it  is  this  negative  nature, 
rendering  as  it  does  the  motive  of  the  act  equivocal,  that  in- 
duces the  mind  to  hesitate.     It  might  be  supposed,  from  an 
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expression  of  the  judge  who  delivered  the  judgment  in  Bider 
V.  Ream^  3  Penn.  285,  that  a  positiTe  engagement  to  forbear 
was  thought  indispensable  in  all  cases;  but  it  is  intimated 
in  the  succeeding  sentences,  that  actual  forbearance  at  the 
instance  of  the  defendant  may  also  be  sufficient,  on  the  principle 
that  a  single  spark  of  benefit  received  on  the  foot  of  the  promise 
is  a  valid  consideration.  But  in  the  actual  state  of  our  law  on 
the  subject,  being  without  that  part  of  the  statute  of  frauds 
which  is  interposed  for  the  protection  of  third  persons  else- 
where, policy  dictates,  in  the  absence  of  such  an  agreement, 
that  clear  and  satisfactory  proof  be  exacted  that  the  request 
was  in  fact  the  exciting  cause. 

The  question  then  is,  whether  it  sufficiently  appeared  in  the 
case  in  hand  that  the  plaintiff  had  forborne  at  the  defendant's 
instance,  in  order  to  warrant  the  direction,  and  verdict  produced 
by  it.  The  evidence  consisted  of  the  defendant's  letter  of  re- 
quest; the  original  obligation  with  separate  recoveries  on  it;  and 
parol  proof  that  the  obligors  had  continued  to  be  in  good  credit 
till  the  suits  were  brought.  There  were  no  extrinsic  circum- 
stances to  show  that  the  plaintiff's  forbearance  had  not  been 
merely  voluntary,  and  there  is  nothing  in  the  nature  of  the 
act  itself  to  indicate  the  motive  for  it.  Positive  acts,  as  already 
said,  are  less  equivocal,  and  usually  exhibit  the  exciting  cause 
of  their  performance,  as  in  the  case  of  delivery  pursuant  to  a 
sale  of  goods;  but  negative  acts,  unconnected  with  circum- 
stances of  explanation,  and  more  particularly  acts  of  forbear- 
ance, are  referable  to  no  particular  cause:  and  such  is  their 
legitimate  effect,  after  the  reception  of  a  proposal  not  responded 
to,  as  was  the  case  here,  by  word,  deed,  or  sensible  change  of 
action.  Who  can  say  that  the  plaintiff  would  have  pressed  the 
Messrs.  Patterson  at  an  earlier  day,  if  no  overture  for  indul- 
gence had  been  made  ?  To  avail  himself  of  a  proposal  received 
without  reply,  he  ought  to  have  shown  a  discontinuance  of 
measures,  demonstrative  of  an  immediate  resort  to  compulsion; 
or  at  the  very  least,  that  he  had  continued  to  forbear  while  the 
obligors  were  notoriously  in  failing  circumstances.  Of  all  such 
circumstances,  the  case  was  destitute;  and  even  if  there  had 
been  evidence  to  raise  the  question  of  assent  to  the  defendant's 
proposal,  it  ought  to  have  been  left  to  the  jury,  as  an  open  one, 
instead  of  the  positive  instruction  given  that  the  defendant 
was  bound  to  pay  the  bond  according  to  the  terms  of  his  letter. 

Judgment  reversed. 
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Cited  upon  the  following  points:  That  a  promise  to  pay,  in  consideration 
that  the  plaintiff  would  wait,  forbear,  or  give  time,  indefinitely,  or  for  a  rea- 
sonable time,  at  the  instance  and  request  of  the  defendant,  will  maintain  an 
action  against  the  promisor:  Downing  v.  Funkf  6  Rawle,  69;  Kean  v.  McKm^ 
dey,  2  Fa.  St.  31.  That  an  actual  forbearance  is  not  sufficient  to  support  an 
actioD,  unless  it  was  in  pursuance  of  a  mutual  agreement  between  the  parties, 
the  consideration  being  the  promise  by  one  party  to  forbear  in  consideration 
of  the  promise  by  the  other  to  pay:  Snyder  v.  Leibengood,  4  Pa.  St.  307; 
Hamilton  v.  Lycoming  Ins,  Co.,  6  Id.  344;  Bieber  v.  Seek,  6  Id.  200;  8hup$ 
▼.  Galbraitfi^  32  Id.  12.  That  if  a  party  promise  another  a  definite  or  a  rea- 
sonable reward  if  he  will  do  a  particular  thing,  the  party  promised  is  not 
bound  to  do  it;  yet  if  he  does  do  it,  he  is  entitled  to  the  reward:  Weaver  y. 
Wood,  9  Id.  221;  Marrow  ▼.  WaUz,  18  Id.  120. 


Gbest  V.  Jack. 

[8  Waits,  388.] 

iMFBOVKMEsm  PLACED  BT  A  Stbakobb  npon  the  land  of  another,  beooma 
the  latter^s  property. 

FouRDATioN  ov  PBOPBmnr  oooaists  in  its  being  an  ezdnsive  right,  and  per- 
sons other  than  the  owner  can  not  impose  buidena  on  it,  or  impair  its 
enjoyment  withont  the  hitter's  permission,  or  by  color  of  legal  aathoiity. 

On  Jonrr  Tsnant,  or  Tenant  m  Common,  can  not  erect  boildings  or  make 
improvements  on  the  common  property  without  the  consent  of  his  co- 
tenants,  and  then  claim  to  hold  the  common  property  until  reimbursed  a 
proportion  of  the  moneys  expended. 

Wmkrb  the  Ownbb  ov  Land  Stands  bt  and  permits  another  to  expend  his 
money  in  improving  it,  he  may,  in  equity,  be  compelled  to  surrender  his 
title,  on  receiving  compensation,  or  else  to  pay  for  the  improvements, 
provided  he  has,  by  his  conduct,  encouraged  the  other  to  make  the  im- 
provements, or  has  so  conducted  himself,  while  they  were  being  placed 
npoD  the  land,  as  to  make  it  a  fraud  in  him  to  take  them  without  paying 
their  value. 

Mkbb  Silkncx  on  the  Past  ov  the  Owner  of  land  will  not  be  sufficient 
in  equity  to  relieve  one  who  is  perfectly  acquainted  with  the  rights,  or 
has  the  means  of  becoming  so,  and  yet  willfully  insists  on  expending 
money  in  the  improvement  thereof. 

Ejecthekt,  by  Wilson  Jack  against  Mary  Orest,  Thomas  Blair, 
and  others  to  recover  tbe  one  undivided  tenth  of  a  house  and 
lots  of  ground  in  Eittaning.  Samuel  Jack  and  John  Crnst 
were  the  owners  as  tenants  in  common  of  the  property  in  dis- 
pute. The  former  died  intestate,  and  his  estate  descended  to 
his  four  brothers  and  one  sister,  Matthew,  Henry,  William, 
Wilson,  and  Mary.  Thomas  Blair  intermarried  with  a  daughter 
of  Mary  who  was  the  widow  of  John  Crest,  went  into  posses- 
sion of  the  lots,  and  built  a  house  thereon.  Wilson  Jack  did 
not  consent  to  the  improvements,  and  did  not  notify  Blair  to 
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desist,  although  he  was  present  at  Kittaning  when  the  house 
was  being  built.  It  appeared  that  plaintiff  and  Blair  were  not 
on  speaking  terms  at  the  time.  It  was  insisted  that  plaintiff 
could  not  recover  until  he  had  reimbursed  Blair  his  proportion 
of  the  moneys  expended  in  building  the  house.  The  court 
ruled  otherwise,  and  verdict  found  for  plaintiff. 

Buffingion  and  Forward,  for  the  plaintiff  in  error. 

WkUe,  contra. 

By  Court,  Seboeant,  J.  If  a  stranger  enter  on  the  land  of 
another  and  make  improvements  bj  erecting  buildings,  thej 
become  the  property  of  the  owner  of  the  land.  Were  it  not  so, 
a  person  might  gain  a  title  by  the  commission  of  a  trespass,  and 
strip  his  neighbor  of  his  estate,  or  subject  him  to  compulsory 
expenses,  under  the  pretext  of  improving  his  property.  The 
foundation  of  property  consists  in  its  being  an  exclusive  right: 
other  persons  can  not  impair  its  enjoyment,  or  impose  burdens 
on  it  by  intermeddling  with  it  without  the  owner's  leave,  or 
color  of  legal  authority.  And  this  doctrine  holds  as  well  with 
respect  to  joint  owners  as  to  strangers.  One  joint  tenant  or 
tenant  in  common  can  not  erect  buildings  or  make  improvements 
on  the  common  property  without  the  consent  of  the  rest,  and 
then  claim  to  hold  until  reimbursed  a  proportion  of  the  moneys 
expended:  nor  can  he  authorize  this  to  be  done  by  a  third  per- 
son. If  he  desires  to  improve  without  asking  the  assent  of  a 
co-proprietor,  his  course  is  to  have  his  share  set  off  by  partition^ 
and  to  deal  with  that  as  he  may  see  proper. 

This  is  the  rule  at  law.  There  are,  however,  cases,  in  which 
an  owner  of  land  standing  by  and  permitting  another  to  expend 
his  money  in  improving  it,  has,  in  equity,  been  deemed  a  de- 
linquent, and  been  compelled  to  surrender  his  right  on  receiv- 
ing compensation,  or  else  to  pay  for  the  improvement.  But  in 
these  cases  there  is  always  some  ingredient  which  would  make 
it  a  fraud  in  the  owner  of  the  land  to  insist  on  his  legal  right* 
There  is  something  like  encouragement  to  the  other's  going  on; 
or  the  one  party  acts  ignorantly  and  without  the  means  of 
better  information,  and  the  other  remains  silent,  when  it  is  in 
bis  power  to  prevent  him  from  expending  his  money  under  a 
delusion.  To  permit  such  a  one  to  take  advantage  of  the  mis- 
take would  be  revolting  to  every  sentiment  of  justice.  But  on 
the  other  band,  I  know  no  case  where  equity  has,  ou  the  mere 
ground  of  sileuce,  relieved  one  who  is  perfectly  acquainted 
with  his  rights,  or  has  the  means  of  becoming  so,  and  yet  will- 
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fully  undertakes  to  proceed  in  expending  monej  on  the  land 
of  another  without  obtaining  or  asking  his  consenb.  His  igno« 
ranee,  if  it  exists,  is  willful,  and  he  acts  at  his  peril:  1  Eq.  Abr. 
865;  2  Id.  522;  4  Serg.  &  R.  244  [Le  Fevre  v.  Le  Fevre,  8  Am. 
Dec.  696];  2  Atk.  83;  3  Id.  692;  2  Rawle,  92  [Alexander  v.  Kerr^ 
19  Am.  Dec.  616];  8  Id.  826. 

In  the  case  before  us,  there  is  no  evidence  that  the  plainti£F 
in  any  respect  encouraged  or  conniyed  at  the  erection  of  these 
buildings  by  T.  Blair.  On  the  contrary,  an  avowed  hostility 
existed  between  them:  his  consent  was  not  desired,  and  there 
was  no  circumstance  from  which  it  could,  with  the  least  degree 
of  plausibility,  be  inferred.  It  would  rather  seem  that  it  must 
have  been  known  to  all  the  family  that  if  asked  it  would  be 
refused.  Nor  was  the  plaintiff  bound  to  notify  Blair  of  his 
right  in  the  land,  or  of  his  dissent  to  the  erection  of  the  buildings. 
Blair  was  well  acquainted  with  the  titles  of  the  respective  par- 
ties, having  acted  as  agent  for  the  former  owner  in  receiving 
the  rents;  and  if  he  was  not,  he  was  bound  to  inquire  into  the 
title  before  he  undertook  to  appropriate  the  lot.  It  was  matter 
of  record,  accessible  to  all.  The  assent  or  encouragement  of 
the  brothers  might,  in  equity,  preclude  them,  but  would  not 
affect  the  right  of  the  plaintiff. 

Judgment  affirmed. 


Cited  upon  the  following  points:  That  one  who,  knowingly,  though  pee* 
eively,  suffers  another  to  purchase  and  spend  money  on  land,  under  an 
erroneous  opinion  of  title,  without  making  known  his  claim  thereto,  will  not 
afterwards  be  permitted  to  assert  such  claim  against  such  person:  Carr  v. 
Wallace^  7  Watts,  401.  That  equity  will  not,  on  the  mere  ground  of  silence 
of  the  owner,  relieve  one  who  is  perfectly  acquainted  with  his  rights,  or  has 
the  means  of  becoming  so,  and  yet  willfully  undertakes  to  proceed  in  ex- 
pending money  on  the  lands  of  such  owner,  without  obtaining  or  asking  his 
consent:  Marsh  v.  Weekerly^  13  Pa.  St.  252;  Kno^ff'  v.  Thompson,  16  Id. 
364;  Hill  v.  Epley,  31  Id.  334;  Bogers  v.  Walker,  6  Id.  374.  See  Chapman  ▼. 
Chapjnan,  69  Id.  219,  as  to  when  the  owner  of  land  will,  by  his  silence,  be 
prevented  from  taking  advantage  of  improvements  erected  thereon  by 
another.  That  equity  will  not  relieve  one  who  is  perfectly  acquainted  wiUi 
his  rights,  or  has  the  means  of  becoming  so,  and  yet  willfully  undertakes  to 
expend  money  upon  tHe  land  of  another  without  his  consent:  Oliddenv, 
StrupUr,  52  Id.  405.  That  a  person  is  only  estopped  from  alleging  the  truth 
when  his  assertion  of  a  falsehood,  or  his  silence,  has  been  the  inducement  to 
action  by  another  party,  which  would  result  in  loss  if  he  was  permitted  to 
gainsay  what  he  had  before  asserted,  or  induced  the  other  to  believe  by  his 
acts:  Patterson  v.  LylU,  11  Id.  56;  see  Commontoealth  v.  MoUz,  10  Id.  531. 
That  a  tenant  in  common  can  not  claim  for  improvements  made,  withost 
the  consent  of  his  co-tenants  upon  the  common  property:  Dech*s  appeal 
VI  Id.  472. 
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iBfPBOVEMENTS. — Btjna  fide  occupant  ia  entitled  to  value  of,  on  eviction. 
Whitledge  v.  Wait,  2  Am.  Dec.  721;  Jackwnv,  Loomia,  15  Id.  347.  In  the 
note  to  the  latter  case,  the  subject  of  compensation  for  improvements  in 
ejectment  is  considered.  Equity  will  not,  on  the  ground  of  mere  silence,  re- 
lieve one  who  is  perfectly  acquainted  with  his  rights,  or  has  the  means  of  be- 
coming so,  and  yet  willfully  undertakes  to  proceed  in  spending  money  on  the 
land  of  another,  without  obtaining  or  asking  his  consent:  Alexander  v.  Kerr^ 
19  Id.  616;  note  626. 


CoMEGTS  V.  Cablet. 

[8  Watts,  280.] 
QussnoNS  nr  Rxlaxtok  to  Boundabt  Lek£s  are  for  the  determinaticm  ci  th* 

jury,  on  the  principle  that  the  lines  on  the  ground  oonstitate  the  tnw 

survey, 
Statdtb  ov  Limitation  does  not  Run  in  Favor  of  One  who  is  the  owner  of 

a  tract  of  land,  and  the  agent  of  an  adjoining  tract,  so  as  to  give  him  « 

title  to  a  part  of  the  land  of  his  principal,  which  has  been  ooonpied  by 

him  under  a  mistake  as  to  the  true  boundary  line. 

Ejeotuent,  by  Oomelius  Oomegys  against  Louisa  Oarley  and 
Job  Garley,  for  eighty-five  aores  of  land.  The  parties  were  the 
owners  of  adjoining  surveys,  the  title  to  which  was  perfect. 
The  dispnte  arose  out  of  a  question  of  boundary.  Considerable 
liestimony  was  taken  upon  this  question,  and  the  court  in- 
Btructed  the  jury,  that  '*  it  is  well  settled  that  the  lines  and 
comers  found  on  the  ground  are  the  true  survey,  and  control 
the  draft  of  the  survey,  and  the  courses  and  distances  in  the 
patent.  Is  the  line  described  by  the  witnesses  the  line  running 
on  the  ground  dividing  lots  number  thirty-seyen  and  forty-one, 
at  the  time  of  making  the  survey  ?  If  it  is,  the  plaintiff  can  not 
recoyer.  If  it  is  not,  then  the  courses  and  distances  in  the 
patent  will  goyern  and  the  plaintiff  would  be  entitled  to  recover, 
unless  prevented  by  the  statute  of  limitations. ''  Defendants 
claimed  imder  one  Muller,  who,  at  the  time  he  owned  the  land 
now  held  by  them,  had  cleared  and  occupied  the  land  in  dis- 
pute for  more  than  twenty-one  years.  At  the  time  he  took  pos- 
session he  was  plaintiff's  agent,  and  had  charge  of  the  adjoining 
survey,  and  his  possession  of  the  disputed  land  arose  out  of  a 
misapprehension  of  the  true  boundary  of  his  own  land.  Judg- 
ment for  plaintiff. 

Forward^  for  the  plaintiff  in  error. 

FeUerman,  for  the  defendant  in  error. 

By  Court,  GmsoN,  C.  J.  As  the  lines  on  tbe  ground  oon« 
•titute  the  survey,  the  question  of  boundary  was  properly  left 
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to  the  jtixy  on  that  principle;  but  the  question  of  adverse  pos* 
session  was  in  part  for  the  court.  Doctor  Basse  Muller  being 
at  the  same  time  an  agent  of  the  plaintiff  and  the  proprietor  of 
the  adjoining  lot,  and  believing  the  land  now  in  dispute  to  be 
within  his  boundary,  let  it  to  a  tenant,  who  cleared  and  culti- 
vated a  part  of  it.  It  is  plain,  and  the  fact  does  not  seem  to 
have  been  contested,  that  he  did  not  mean  to  hold  adversely  to 
the  plaintiff's  title;  but  if  that  were  otherwise,  it  would  not 
strengthen  the  defendant's  case.  He  represented  that  title  as 
well  as  his  own;  and  applying  the  maxim,  that  different  rights 
united  in  the  same  person  are  to  be  treated  as  if  they  existed  in 
different  persons,  it  follows  that  the  actual  possession  was  taken 
in  mutual  misapprehension  and  ignorance  of  the  actual  bound- 
ary. If  it  were  adverse,  therefore,  that  was  a  consequence 
not  intended.  It  was  said  by  the  chief  justice,  in  Wallace  v. 
Duffield,  2  Serg.  &  B.  527  [7  Am.  Dec.  660],  that  possession 
may  be  shown  not  to  have  been  adverse,  by  facts  and  circum- 
stances; and  such,  I  should  think,  are  those  which  indicate  a 
saving  of  the  contingent  rights  of  another,  instead  of  a  disre- 
gard of  claims  that  might  be  made  thereafter.  In  accordance 
with  this  distinction,  it  was  held  in  Oray  v.  McCreary,  4  Yeates, 
496,  that  in  questions  of  boundary,  evidence  of  possession  does 
not  apply  with  the  same  force  that  it  does  where  the  entire  tract 
of  the  claimant  was  held;  and  it  seems  to  have  been  considered 
as  decisive,  that  the  party  whose  legal  possession  had  been 
displaced  was  not  apprised  of  the  fact.  That  case  is  not  to  be 
distinguished  from  the  present,  except  that  in  its  circumstances 
it  is  not  so  strong:  but  its  force  and  bearing  are  greatly  aug- 
mented by  the  definition  of  adverse  possession  given  in  Hawk 
V.  Senseman^  6  Serg.  &  B.  23,  in  which  it  was  required  to  be 
"actual,  continued,  visible,  notorious,  distinct,  and  hostile.'* 
Its  very  nature  challenges  the  right  of  every  opposing  claimant, 
and  invites  him  into  the  arena  of  litigation,  where  his  title  is  to 
be  postponed  but  for  having  postponed  the  day  of  trial  beyond 
the  period  prescribed  by  the  statute;  and  it  necessarily  exhibits 
something  to  quicken  him  and  put  him  on  his  guard.  I  do  not 
say  that  there  may  not  be  an  adverse  possession  in  the  case  of  an 
unsettled  boundary;  on  the  contrary,  I  admit  that  a  party  may 
make  out  an  incontestable  title  under  the  statute  where  the 
boundary  was  in  dispute;  but  it  is  not  easy  to  understand  why 
a  title  should  be  postponed  for  the  supposed  laches  of  the  pro- 
prietor, and  in  favor  of  one  who  did  not  profess  to  hold  against 
it,  when  the  intrusion  was  an  accident  equally  unsuspected  by 
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both.  The  ignorance  of  the  party  to  be  affected  was  held  to  be 
decisive  in  Oray  v.  JfcCreary,  in  accordance  with  the  coDstruc- 
tion  made  of  another  branch  of  the  statute.which  is  held  to  ran 
against  an  action  founded  on  a  secret  f rand,  but  from  the  time 
of  its  discovery.  The  analogy  is  still  more  apposite  to  the 
present  case;  for  it  would  have  been  a  positive  and  secret  fraud 
in  Doctor  Muller  had  ho  taken  possession  adversely  to  the  title 
of  one  who  had  committed  his  interest  to  his  management,  and 
it  is  unconscionable  in  those  who  derive  title  from  him  to 
attempt  an  advantage  from  it.  Under  these  circumstances,  the 
jury  were  properly  instructed  that  the  statute  would  not  begin 
to  run  before  the  plaintiff  had  notice  that  the  possession  was 
held  adversely  to  him,  or  at  least  before  Doctor  Muller  had 
ceased  to  be  his  agent. 
Judgment  affirmed. 

Cited  in  Miller  v.  Keene,  6  Watta^  349,  to  the  point  that  poaseusion  taken 
adversely  by  an  agent  of  the  owner,  would  be  an  abuse  of  confidence,  and 
therefore  insufficient  to  bar  him.  Also  in  Sailor  v.  Hertzoog,  2  Pa.  St  185, 
and  CnUioun  v.  Cook,  9  Id.  226,  to  the  effect  that  possession  taken  in  mutual 
mistake  of  one's  rights  is  not  adverse.  In  Harvey  v.  llarbach,  4  Phila.  51, 
the  principal  case  was  relied  upon  to  show  that  acts  and  declarationa  of  a 
party  are  always  admissible  to  show  whether  an  antecedent  poasession 
adverse  or  not.    Also  cited  in  Lamb  v.  /rwtn,  69  Pa.  St.  443. 


LiGOET  V.  Smith. 

[8  Watts,  831.] 
OoYSNANT  MAY  BE  MAINTAINED  upon  a  contract  in  writing  by  which  plaint- 
iff agreed  to  do  the  brick  work  on  the  defendant's  warehouse,  to  reoover 
the  contract  price  for  the  work  performed,  although  not  done  according 
to  the  contract;  but  the  plaintifTs  recovery  will  be  limited  to  the  pcioe 
agreed  upon,  less  a  sum  sufficient  to  compensate  the  defendant  for  tha 
damages  resulting  from  a  failure  to  perform  the  work  as  agreed. 

Covenant,  brought  by  Smith  gainst  Ligget.  Verdict  WM 
rendered  in  favor  of  Smith  for  fifty-seven  dollars  and  fifty-oight 
cents.     The  facts  are  stated  in  the  opinion. 

Fetterman,  for  the  plaintiff  in  error. 

Metcalfand  Burke,  contra. 

By  Court,  Gibson,  C.  J.  Previous  to  the  decision  of  Boone 
T.  Eyre,  1  H.  Bl.  273,  note  (a),  it  seems  to  have  been  taken  that 
nothing  less  than  entire  performance  of  a  mutual  covenant 
would  entitle  the  party  to  his  action  for  a  breach  on  the  othex 
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side.  In  that  case,  however,  o  more  reasonable  and  just  rule 
was  adopted,  by  which  a  mutual  or  dependent  covenant,  which 
goes  but  to  a  part  of  the  consideration  on  both  sides,  and  whose 
breach  may  be  compensated  in  damages,  is  to  be  treated  ex- 
actly as  if  it  were  separate  and  independent.  This  is  distinctly 
the  principle;  and  it  has  been  established  by  a  train  of  de« 
cisions,  both  in  England  and  (his  country,  which  it  is  unneces- 
sary to  quote.  Then  apply  it  to  the  circumstances  of  our  case. 
The  plaintiff  had  covenanted  to  build  a  warehouse  for  the  de- 
fendant, aod  *'  to  fill  in  all  the  brick  work  with  mortar,  or  what 
is  usually  termed  flushing  in,  or  filliug  in  all  the  openings  at 
each  comer  of  the  bricks  with  mortar,  as  they  are  laid."  The 
warehouse  was  built;  but  it  appeared  that  all  the  courses  were 
not  flushed  in  accordiog  to  the  contract;  and  that  the  want  of 
it  detracted  from  the  strength  of  the  building,  which  was  neces- 
sarily destined  to  the  bearing  of  unusual  burdens.  Did  then 
this  covenant  go  to  the  whole  of  the  consideration,  or  but  to  a 
part  of  it?  That  it  went  but  to  a  part  is  shown  by  the  fact 
that  it  has  been  used  as  a  warehouse  since;  and  if  it  were  en- 
tirely unfit  for  the  original  purpose,  that  ground  of  defense 
should  have  been  taken  at  the  trial,  and  the  fact  have  been  re- 
quired to  be  put  to  the  jury.  The  point  however  was  not  made, 
and  we  are  to  consider  the  case  as  if  it  could  not  have  been  suc- 
cessfully made.  The  result  is,  that  as  the  building,  as  finished, 
was  not  unfit  for  the  use  to  which  it  was  destined,  though  less 
fit  than  it  was  stipulated  to  be,  the  imperfection  in  its  construc- 
tion did  not  reach  the  entire  consideration,  and  that  the  plaint- 
iff was  properly  allowed  to  recover  his  demand,  less  a  sum  sufii- 
eient  to  compensate  his  defective  execution  of  the  contract. 
Judgment  affirmed. 

Cited  with  approval  in  DanoiUe  B.  Co.  v.  Pomrofft  15  Fft.  StL  159^  and 
NMa  v.  Jam€»,  2  Grant  Gas.  284. 


Blagestone  v.  Blagestone. 

[8  WAZT9,  830.] 

A  LiOACT  Pbopkrlt  SPEcmo,  and  not  merely  specifio  in  its  natore  by  being 
obargpdL  on  a  specifio  fund,  is  adeemed  by  any  change  of  its  state  or  form, 
e£bcted  by  the  act  of  the  testator,  which  makes  the  corpus  of  the  legacy 
at  his  death  different  from  what  it  was  when  the  will  was  made.  Whers 
the  change  in  the  thing  bequeathed  is  effected  by  frand  or  by  operatioa 
ti  law,  it  will  not  be  sdeemed. 
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Tbsiatjr's  Intention  is  oenekallt  not  Taken  into  account  in  determin- 
ing the  existence  of  a  specific  legacy  at  the  time  of  his  death. 

A  liEGACY,  BY  WHICH  A  Testatob  BEQUEATHED  '*all  my  two  hundred  and 
fifty  shares  of  capital  stock  which  I  hold  in  the  Union  Bank  of  Pennsyl* 
vxuiia,'*  etc.,  is  specific,  and  hecomes  extinguished  by  a  sale  of  the  Btock 
in  the  testator's  life-time. 

AcnoN  to  recover  a  legacy,  brought  by  Henry  Blackstone 
against  James  Hurst,  the  executor  of  the  estate  of  James  Black* 
stone,  deceased.  On  September  4, 1819,  the  deceased  execated 
his  will,  containing  a  provision  by  which  he  bequeathed  to  his 
executor,  in  trust,  for  his  two  grandsons,  Henry  and  James, "  my 
two  hundred  and  fifty  shares  of  capital  stock,  which  I  hold  in 
the  Union  Bank  of  Pennsylvania,  together  with  such  interest 
as  mav  have  accn  ed  thereon,  from  the  last  dividend  imme- 
diately  preceding  my  decease,"  to  be  paid  to  them  when  they 
shall  respectively  arrive  at  the  age  of  twenty -one  years. 
Plaintiff  offered  to  prove  that  the  deceased,  prior  to  his  deaths 
and  subsequent  to  making  his  will,  upon  being  informed  that 
the  stock  was  in  danger  of  depreciating  in  value,  sold  it  to  two 
parties,  and  took  their  bond  therefor,  payable  May  12, 1821, 
and  that  he  declared  at  the  time  that  said  bond  should  go  to 
bis  grandsons  in  lieu  of  the  stock.  That  the  bond  was  unpaid, 
and  had  come  to  the  executor's  hands  since  the  death  of  the  tes- 
tator. It  was  agreed  that  this  testimony  was  true,  and  it  was 
admitted  with  the  agreement  that  the  court  should  decide 
upon  its  competency.     Plaintiff  had  judgment. 

Alexander  and  Forward,  for  the  plaintiff  in  error. 
Moing,  for  the  defendant  in  error. 

By  Court,  Gibson,  0.  J.  The  modem  decisions  on  this  head, 
can  be  reconciled  to  the  doctrine  of  Swinburne  but  by  under- 
standing him  to  speak  exclusively  in  reference  to  pecuniary 
legacies.  It  is  certainly  now  held  for  clear  law,  that  a  legacy 
properly  specific,  and  not  merely  specific  in  its  nature,  by  being 
charged  on  a  specific  fund,  is  adeemed,  or,  to  speak  more 
properly,  extinguished,  by  any  change  of  its  state  or  form, 
effected,  not  by  fraud,  or  operation  of  law,  but  by  the  act  of 
the  testator,  whatever  be  its  purpose,  which  makes  the  corpus 
of  the  legacy,  at  his  death,  a  different  thing  from  what  is  indi- 
cated by  the  terms  of  the  description.  Swinburne  recognizes  no 
distinction  in  this  respect  between  pecuniary  and  specific  lega- 
cies of  debts,  annuities,  or  stock;  but  puts  the  question  of  ademp- 
tion exclusively,  o!i  the  fact  of  intention,  which,  in  respect  ta 
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this  particular  8ort  of  ademption,  is  an  immaterial  circumstance. 
Thus  he  says  (part  7,  section  20)  that  the  bequest  of  a  bond  or 
debt  is  not  extinguished  by  voluntary  payment  of  it;  or  even 
by  payment  exacted,  if  it  appear  by  the  testator's  declarations 
or  actions,  that  no  extinguishment  was  contemplated.  The 
cases  cited  in  illustration  of  his  position  by-  bis  learned  editor 
and  annotator,  are  undoubted  instances  of  the  pecuniary  class. 
The  bequest  in  Orme  v.  Smithy  2  Yern.  681,  more  fully  stated 
in  Mr.  Powell's  note,  was  certainly  such,  being  a  bequest  of 
five  hundred  pounds  in  nwmero;  "  that  is  to  say,"  proceeds  the 
testator,  "  the  bond  and  judgment  he  gave  me  for  four  hundred 
pounds,  and  one  hundred  pounds  in  money."  The  bond  and 
judgment  were  evidently  not  treated  as  a  specific  subject  of  the 
testator's  bounty,  but  as  the  anticipated  medium  of  its  satisfac- 
tion; and  the  receipt  of  the  debt  by  him,  seems  therefore  to 
have  been  properly  disregarded  as  a  proof  of  ademption.  And 
in  ncmcfnd  v.  Suffolk,  1  P.  Wms.  461,  where  the  testator  had 
bequeathed  two  several  bond  debts  of  two  thousand  pounds 
each,  with  proviso,  "  that  in  case  all  or  any  part  of  these  two 
sums  should  be  paid  in  before  the  testatrix's  death,  then  the  said 
testatrix  gives  to  the  said  legatee  four  thousand  pounds,  or  so 
much  money  as  the  principal  money  so  paid  in  should  amount 
to,"  it  was  held  that  a  release  of  one  of  the  debts  was  not  an 
ademption  pro  tanto,  and  evidently  because  the  bonds  were 
spoken  of  but  as  a  fund,  the  object  being  to  secure  the  legacy 
from  failing  in  any  event.  For  the  same  reason,  a  bequest  of 
forty  pounds  out  of  a  debt  due  the  testatrix  was  held,  in  Ford  v. 
Fleming,  2  P.  Wms.  469,  not  to  be  adeemed  by  being  called  in, 
it  being  presumed  that  the  debt  was  considered  to  be  in  danger. 
The  question  was  put  on  the  ground  of  intention,  and  the  leg- 
acy was  a  pecuniary  one  for  reasons  that  will  appear  in  the 
eases  to  be  presently  quoted.  In  Biderv.  Wager, Id.  S29,  where 
the  legacy  was  part  of  a  debt,  the  decree  that  a  receipt  of  the 
debt  in  the  testator's  life-time  did  not  defeat  the  bequest,  was 
rested  expressly  on  the  difference  between  pecuniary  and  spe- 
eifio  legacies. 

Finally,  in  Partridge  v.  Partridge,  Cas.  temp.  Talb.  226,  the 
testator  having  had  one  thousand  eight  hundred  pounds  Capi- 
tal South  Sea  stock  at  the  date  of  his  will,  by  which  be  be- 
queathed one  thousand  pounds  of  it,  but  having  subsequently 
reduced  the  quantity  to  two  hundred  pounds,  and  then  in* 
creased  it  to  one  thousand  six  hundred  pounds,  three  fourths  of 
which  were  turned  into  annuities  by  an  intervening  act  of  par« 
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liatnent,  it  was  determined  tbat  neither  the  intermediate  dis* 
posal,  nor  the  involuntary  transmutation,  was  an  ademption  of 
any  part  of  the  legacy.  In  respect  to  this  case  it  is  to  be 
remarked  that  the  bequest  was  not  of  the  identical  stock  had  at 
the  date  of  the  will,  which  is  material  (Boper  on  Legacies,  230), 
and  that  the  stock  or  its  substitute  had  at  the  death  equally 
answered  the  description;  that  the  transmutation  being  by 
operation  of  law,  would  not  have  affected  the  question  of 
ademption,  even  in  the  case  of  a  specific  legacy;  and  that  for 
these  reasons  Lord  Talbot  considered  the  legacy  to  be  a  peoan- 
iary  one.  In  Swinburne's  day,  then,  the  principles  of  the 
present  question  had  not  been  carried  out.  That  the  distino- 
tion  since  taken  between  general  and  specific  bequests  of  money 
or  securities,  should  not  be  noticed  in  his  work,  will  not  seem 
strange  to  those  who  consider  that  it  was  vnritten  two  hundred 
and  fifty  years  ago,  when  the  distinction  was  unknown.  But 
that  the  annihilation  of  a  specific  legacy,  or  such  a  change  in 
its  state  as  makes  it  another  thing,  annuls  the  bequest,  for  rea- 
sons paramount  to  considerations  of  intention,  is  now  too  firmly 
settled  to  be  questioned.  The  principle  is  definitely  established 
by  Sleech  v.  Thomington,  2  Ves.  561;  Drinkwater  v.  Falconer, 
Id.  623;  Humphreys  v.  Humphreys,  2  Cox,  184,  and  Birch  v. 
Baker,  Mos.  373.  The  remaining  question  is,  whether  the 
legacy  before  us  is  a  specific  one.  The  bequest  is  of  "  all 
my  two  hundred  and  fifty  shares  of  capital  stock  which  I  hold 
in  the  Union  Bank  of  Pennsylvania."  The  words  "which  I 
hold,"  certainly  individuate  the  stock  as  a  corpus  with  as  much 
precision  as  would  the  words  "standing  in  my  n^me,"  which 
made  the  bequest  specific  io  Sleech  v.  ThomingUm;  or  the 
words  "  all  the  stock  which  I  have  in  the  three  per  cents/' 
which  was  allowed  to  have  the  same  effect  in  Humphreys  v. 
Humphreys;  and  it  is  even  more  specific  than  the  words  in 
Drinkwater  v.  Falconer,  "  to  be  paid  out  of  my  dividends  of 
four  hundred  pounds  in  the  joint  stock  of  South  Sea  annuities, 
now  standing  in  the  company's  books  in  my  name,"  which  were 
held  to  be  sufficiently  so,  though  the  stock  was  described  as  a 
fund  for  payment,  because  the  residue  was  given  in  nearly  the 
same  terms  and  charged  with  the  preceding  bequest. 

It  is  certainly  true  that  the  presumption  of  intention  is  favor- 
able to  general  legacies  iu  the  first  instance,  and  that  it  re- 
quires clear  proofs  of  a  restrictive  intention  to  repel  it;  but  the 
word  "  my  "  prefixed  to  the  word  "  annuities"  or  stock,  has 
always  been  held  sufficient  of  it  itself  to  do  so,  though  the  mere 
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possession  of  sucb  annuities  or  stock  at  the  date  of  the  will, 
without  words  of  refereDce  to  fix  its  identity  as  the  subject  of 
bequest,  has  come  short  of  it.  But  what  is  decisive  here  is, 
that  the  stock  was  directed  to  be  ''  transferred  "  by  the  executors 
to  the  legatees  on  their  arrival  at  full  age.  Beside  the  dividend 
accruing  at  the  testator's  death  is  given  in  the  same  way :  all 
which  shows  it  to  have  been  his  expectation  and  intent  to  die 
possessed  of  this  identical  stock,  aud  to  transmit  it  specifically 
to  the  legatees.  The  legapy  then  was  a  specific  one;  and  what- 
ever was  the  motive  for  its  extinction  or  change  of  being, 
whether  to  destroy  it  or  to  preserve  it  for  the  legatees;  aud 
whatever  be  the  evidence  of  such  motive;  it  ceased  to  have  the 
specific  existence  ascribed  to  it  in  the  will,  and  neither  the  bond 
taken  as  a  substitute  for  it,  nor  its  value,  can  be  demanded  from 
the  testator's  estate.'  Judgment  below  reversed,  and  judgment 
here  for  defendants. 

Justice  Kemnedt  took  no  part  in  the  decision,  having  been 
counsel  in  the  cause. 

Justice  Huston  was  absent  in  consequence  of  indisposition. 


The  dedaion  in  the  principal  case  as  to  what  oonstitates  a  specific  legacy, 
ttM  been  approved  and  followed  in  LudlanCs  aitaie,  1  Par.  119;  Ahop^s  ap- 
fttal,  9  Pa.  St.  387;  and  Ludlam'a  egtate,  13  Id.  192.  In  Hoke  v.  Berman^ 
21  Id.  301,  citing  the  principal  case,  the  ademption  of  a  specific  legacy  was 
held  not  to  depend  npon  the  intention  of  the  testator;  that  if  the  thing  spe- 
cifically bequeathed  does  not  remain  at  the  testator's  death,  there  is  an  end 
of  the  legacy,  no  matter  how  it  may  have  been  disposed  of. 

Spscmo  LsGAOixa,  What  are. — Defined  in  Walton  ▼.  WaUon,  11  Am. 
Bee  468,  note.  They  are  to  be  preferred  to  general  or  pecuniary  Jegaciets 
OaUeg&B  Executon  v.  AUomey'generalf  24  Id.  850. 


Johnson  v.  Boyeb. 

Av  AoKsnocNT  bt  thx  Plauv tdtf  to  a  temporary  stay  of  execntion,  in  con- 
nderation  of  the  defendant  confessing  jadgment,  will  not  exonerate  the 
special  bail  in  the  action. 

Scmx  FACIAS  upon  a  recognizance  of  special  bail,  by  Bojer 
against  Johnson.  The  former  commenced  an  action  against 
one  John  Snevily,  in  the  court  of  common  pleas,  of  Dauphin 
count  J,  and  sued  out  a  ca.  ad  respondendum,  returnable  at  the 
April  term,  1832.  On  May  21,  1832,  the  defendant  entered 
into  the  bond  sued  on,  as  special  bail  for  Snevily.     On  June  9, 
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1832,  the  latter  confessed  judgmeot  in  said  action,  with  aa 
agreement  on  plaintiff's  part  that  execution  should  be  stayed 
until  August  9,  1832.  A  ca.  ad  satisfaciendum  was  issued  on 
this  judgment  August  10, 1832,  and  was  returned  non  est  invent 
tus.     Plaintiff  had  judgment. 

McClure,  for  the  plaintiff  in  error.  ^ 

McConnick,  for  the  defendant  in  error. 

By  Court,  Gibson,  C.  J.  An  exemption  from  execution  for  a 
further  time  than  the  defendant  would  have  had  if  the  plaintifl 
had  proceeded  regularly  to  judgment,  may  perhaps  dischai^ge 
the  bail,  on  the  principle  which  regulates  the  responsbility  of 
sureties  in  equity;  though  even  that  is  said  to  be  a  modern  re- 
finement, and  not  to  be  too  much  encouraged.  However,  no 
such  exemption  is  pretended  here.  But  the  bail  may  be  dis- 
charged by  circumstances  of  stipulated  indulgence  short  of  a 
grant  of  such  further  time.  Their  power  to  arrest  the  defend- 
ant and  keep  him  imprisoned,  is  derived  from  the  right  of  the 
plaintiff  to  have  satisfaction  of  the  body,  and  ceases  with  it, 
whether  the  cessation  be  induced  by  the  act  of  tbe  plaintiff  oi 
the  act  of  the  law.  Hence  it  has  been  held  by  the  Euglish 
courts,  that  tbe  defendant's  succession  to  a  peerage,  or  to  a  seat 
in  tbe  house  of  commons,  or  his  transportation,  banishment, 
death,  or  wbatever  else  relieves  or  prevents  him  from  making 
satisfaction  with  his  body  before  tbe  bail  are  fixed,  exonerates 
them  without  a  surrender.  But  it  has  been  determined  that  a 
cognovit,  taken  on  terms  of  personal  exemption  for  a  period  no 
greater  than  the  defendant  would  otherwise  have  had,  produces 
no  such  effect. 

The  solidity  of  this  principle  is  denied  by  Mr.  Theobald  in 
his  treatise  on  the  law  of  principal  and  surety,  216,  note  (c),  on 
the  ground  that  a  suspension  of  the  right  of  execution  makea 
the  defendant  a  freeman ;  and  if  a  freeman  against  the  plaintiff, 
then  a  freeman  against  the  bail,  substituted,  as  they  are,  for  the 
plaintiff,  with  the  same  capacity,  and  no  other,  to  affect  the  de- 
fendant's liberty.  The  decisions  to  the  point  are  not  authority 
here,  and  it  is  consequently  necessary  to  see  whetber  the  objec- 
tions to  them  are  founded  in  reason.  How  far,  then,  the  de- 
fendant is  made  a  freeman  by  a  limited  stay  of  execution, 
whether  absolutely  and  permanently,  or  but  conditionally  and 
temporarily,  seems  to  be  the  matter  most  material  to  an  inquiry 
into  the  foundation  of  the  rule  on  principle,  an<l  must  depend 
on  the  terms  6f  the  stipulation,  or  where  these  are  inexplicit,  on 
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the  nature  of  it.  For  if  an  agreement  to  postpone  the  time  of 
execution  be  not  a  virtual  and  permanent  relinquisbment  of  the 
right  to  control  the  defendant's  liberty,  it  is  not  easy  to  see  how 
it  can  release  the  bail,  an  exact  performance  of  whose  recogni- 
zance is  dispensed  with  only  where  a  surrender  would  be  nuga- 
tory, the  principal  being  entitled  to  be  set  at  large  the  same 
instant.  But  would  such  a  postponement  entitle  a  defendant, 
in  custody  at  the  time,  to  be  discharged  without  a  condition  to 
that  effect  on  the  cognovU  t  If  such  a  condition  could  be  fairly 
implied,  the  bail  would  undoubtedly  be  exonerated  without  a 
surrender.  But  it  is  not  nugatory  where  the  body  remains 
contingently  liable;  nor  does  it  follow,  on  the  very  principle  of 
the  argument,  that  the  bail  are  farther  exonerated  than  the  de- 
fendant is  himself.  Why  then  should  they  not  be  bound  to  pro- 
duce him,  according  to  the  exigence  of  their  recognizance,  where 
the  plaintiff's  right  to  demand  him  has  ceased  to  be  dormant 
and  is  put  into  immediate  action  ?  They  can  not  be  injured  by 
postponement  for  a  period  less  than  would  entitle  them  to  equi- 
table relief;  because  they  may  relieve  themselves  by  surrender- 
ing the  plaintiff  and  leaving  his  right  to  liberation  to  be  settled 
by  the  parties  to  the  cagnovU.  They  may  surrender  him  on  the 
original  arrest,  though  an  execution  be  not  in  the  hands  of  the 
sheriff  waiting  for  him.  It  is  said  in  effect,  that  though  the 
immediate  power  of  imprisonment  is  transferred  to  the  bail, 
the  plaintiff  must  retain  the  power  of  having  it  put  in  action 
by  an  execution;  and  that  he  parts  for  a  time  even  with  these 
by  a  stay  of  execution.  But  he  has  no  such  means  before  the 
recovery  of  judgment,  till  which  time  there  is  intermediately 
an  entire  cessation  of  his  power,  and  the  absence  of  it  after- 
wards, consequently,  can  not  be  the  criterion:  if  it  were,  a  tem- 
porary suspension  of  execution  by  a  statutory  provision,  such 
as  with  us  ensues  a  judgment  on  special  verdict,  demurrer,  or 
case  stated,  in  order  to  give  time  for  a  writ  of  error,  would  have 
the  effect  of  working  a  dissolution  of  the  recognizance,  which 
it  never  was  intended  or  supposed  to  have.  A  writ  of  error 
which  supersedes  execution,  undoubtedly  discharges  the  special 
bail,  because  the  bail  in  error  is  substituted  for  them,  and  a 
new  security  is  interposed;  but  if  a  writ  of  error  be  not  taken, 
or  bail  in  error  be  not  given,  the  special  bail  remain  liable; 
and  why  should  a  suspension  of  the  act  of  a  party  be  more  ex- 
tensive in  its  effect  ? 
If  a  limited  stay  of  execution  implied  an  exemption  of  the 
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person  at  tbe  expiration  of  it,  it  would  certainly  make  the  de- 
fendant a  freeman;  but  it  is  one  thing  to  postpone  the  time  of 
satisfaction,  and  another  to  narrow  tbe  means  of  it.  When  tbe 
stay  is  out,  tbe  plaintiff  has  tbe  same  right  to  execution  of  tbe 
body  that  be  bad  before,  or  that  be  would  have  bad  if  there 
bad  been  no  stay  at  all;  and  if  a  suspension  of  tbe  right  to  im- 
mediate execution  be  not  necessarily  a  relinquishment  of  the 
security  originally  taken  to  have  tbe  body  forthcoming,  wben 
execution  of  it  should  be  legally  demanded,  it  produces  no  in- 
termission of  the  plaintiff^s  power  over  it  in  tbe  mean  time. 
During  a  postponement  of  execution,  tbe  power  of  the  bail,  in- 
cidental to  a  continuance  of  their  responsibility,  is  as  mucb  tbe 
power  of  tbe  plaintiff  as  it  was  before  judgment;  nor  is  it 
more  remotely  so  in  respect  to  bis  means  of  compelling  them 
to  use  it  by  an  execution  against  tbe  body.  In  tbe  event  of  the 
defendant's  succession  to  a  seat  in  parliament,  or  of  bis  trans- 
portation, banishment,  or  death,  tbe  power  both  of  tbe  plaintiff 
and  tbe  bail  is  displaced  by  a  superior  power,  which  essentially 
differs  tbe  case  from  that  of  a  mere  suspension  of  the  plaintiff's 
right  to  insist  on  tbe  immediate  exercise  of  a  power  transferred 
from  him  to  tbe  bail,  and  continuing  to  exist  in  them  witb  all 
its  original  force.  It  would  be  unreasonable  to  interpret  tbe 
agreement  for  a  stay  so  as  to  subject  tbe  plaintiff  to  the  risk  of 
tbe  defendant's  evasion,  unless  tbe  latter  could  bave  no  benefit 
of  it  in  another  way.  Not  only,  however,  is  bis  property  tem- 
porarily exempt  from  seizure,  but  tbe  custody  of  bis  person  is 
committed  to  tbe  discretionary  authority  of  a  friend,  wbose  ob- 
ject in  acquiring  it  is  to  set  him  at  liberty  instead  of  letting 
him  remain  in  jail,  under  tbe  arbitrary  power  of  tbe  plaintiff 
He  may,  doubtless,  be  deprived  of  tbe  expected  benefit  by  the 
capricious  surrender  of  bis  friend;  but  to  be  subject  to  the 
power  of  a  keeper  of  bis  own  cboice  was  tbe  whole  considera- 
tion of  bis  cognovit,  and  if  be  meant  to  stipubite  for  tbe  per- 
manent exemption  of  bis  person,  be  ought  to  bave  bad  it  so 
expressed.  At  tbe  worst,  be  has  tbe  benefit  of  a  temporaiy 
exemption  of  bis  property,  which  is  a  sufficient  consideration. 
Having  obtained  everything  that  be  stipulated  for,  it  does  not 
follow  that  be  would  be  discharged  if  surrendered;  and  it 
therefore  seems  that  tbe  opposite  doctrine  is  without  founda- 
tion even  in  technical  reason.  But,  however  tbe  question 
might  be  thought  to  stand  on  theory  or  foreign  authority,  it  is 
sufficient  for  present  purposes  that  no  counsel  in  Pennsylvania 
ever  suspected  a  temporaiy  stay  of  execution  to  be  an  exonera* 
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tiou  of  special  bail,  and  that  tbe  practice  Las  been  settled  from 
the  nrst,  in  conformity  with  the  principle  now  indicated.     It 
would  seem,  therefore,  that  the  plaintiff  was  entitled  to  judg- 
ment. 
Judgment  affirmed. 


Habpeb  V.  Blean. 

[8  Wattb,  471.] 

A  Dbvisk  bt  which  a  TiarATOB  Devises  to  his  Wife  certain  real  property, 
deicribing  it,  together  with  certain  personal  property,  and  also,  "with 
whatsoever  is  not  named  that  I  have  any  right  or  claim  to,  either  in  law 
or  equity,"  vests  in  her,  not  only  a  life  estate,  bat  the  reversion  in  fee 
to  said  real  property. 

Ebbob  to  the  common  pleas  of  Cumberland  county.  The 
(acts  are  stated  in  the  opinion. 

Biddle  and  Penrose,  for  the  plaintiff  in  error. 

Caroihers,  contra. 

By  Court,  SEBasAin!',  J.  The  testator,  by  a  will  in  his  own 
handwriting,  devised  to  his  wife  the  farm,  fulling-mill,  and 
carding  machines,  on  which  he  was  then  living:  he  next  be- 
queathed to  her  all  his  personal  property;  and  then  two  lots  of 
ground,  describing  them.  Immediately  afterwards,  by  a 
sweeping  clause,  he  gives  to  her  '*  all  his  cash,  notes,  and  book 
accounts,  with  whatsoever  is  not  named  that  he  has  any  right 
or  claim  to,  either  in  law  or  equity;"  and  ends  by  appointing  an 
executor.  He  had  no  other  real  estate  than  that  described  in 
the  will.  He  had  no  issue,  but  left  his  wife  surviving.  He 
left  also  brothers  and  sisters,  in  whose  right  the  plaintiff  claims 
in  this  ejectment.  And  the  question  is,  whether  the  reversion  in 
fee  of  the  farm  and  fulling-mill  passed  to  the  widow,  who  is 
since  deceased,  her  title  being  vested  in  the  defendant. 

Under  decisions  which  can  not  now  be  judicially  departed 
from,  however  often  regretted  by  enlightened  judges  as  defeat- 
ing tbe  intention  of  the  testator,  the  first  devise  to  the  wife, 
being  by  words  which  denote  the  locality  of  the  property,  and 
not  the  quantity  of  interest,  conveyed  only  a  life  estate. 
But  that  the  last  devising  clause  was  thrown  in  for  the  express 
purpose  of  comprehending  everything  which  he  might  pre- 
viously have  omitted,  and  with  the  design  of  making  his  wife 
universal  devisee  and  legatee  of  all  that  he  owned  or  possessed, 
I  think  is  apparent;  and  in  the  construction  of  wills,  the  intent 
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of  the  testator  is  to  be  carried  into  effect  if  no  rule  of  law  be 
thereby  infringed.  It  is  objected,  that  by  the  bequest  of  what- 
soever was  not  named  that  he  had  any  right  or  claim  to,  either 
in  law  or  equity,  only  things  ejusdem  generis  as  those  previously 
mentioned,  that  is,  cash,  notes,  or  book  accounts,  passed,  and 
that  this  clause  can  not  be  extended  to  real  estate. 

But  artificial  rules  for  the  interpretation  of  deeds,  contracts, 
and  other  deliberate  instruments,  are  not  applicable  to  the  con- 
struction of  wills.  They  never  have  been  so  considered  at  any 
period  of  the  law.  On  the  contrary,  many  constructions  have 
been  given  to  words  in  a  will  in  order  to  effectuate  the  inten- 
tion of  the  testator,  which  would  not  have  been  permitted  in  a 
deed;  and  the  same  words  have  received  different  constructionB: 

.  Oowp.  299,  Co.  liii  204  a.  In  ancient  times,  if  a  man  de- 
vised lands  to  another  in  perpeiuiim^  or  to  give  and  to  sell,  or  in 
feodo  simpliei,  or  to  him  and  his  assigns  forever:  in  those  cases, 
says  Lord  Coke,  a  fee  simple  passed  by  the  intent  of  the  de- 
visor: Co.  Lit.  96.  Yet  these  words  would  not  have  been 
sufficient  in  deeds.    In  modem  times,  words  not  appropriated 

.  to  real  estate,  such  as  property,  interest,  effects,  and  even  leg- 
acy, have  been  adjudged  sufficient.  Another  answer  to  this  ob- 
jection is,  that  it  would  render  the  residuary  clanse  in  this  will 
nugatory.  For  the  testator  had  previously  given  to  his  wife 
'^all  his  personal  property,^' which  conveyed  all  his  personal 
estate  of  every  description,  whether  consisting  of  choses  in  ac- 
tion or  in  possession.  It  is,  therefore,  absolutely  necessary,  if 
the  residuary  clause  is  to  have  any  operation  at  all,  to  refer  it 
to  the  reversionary  interest  in  his  real  estate  previously  de- 
vised to  his  wife,  which  was  the  only  interest  he  had  of  any 
sort,  either  real  or  personal,  not  previously  devised  or  be- 
queathed, or,  as  he  terms  it,  ''  not  named."  His  having  before 
given  her  an  estate  for  life,  in  his  real  estate,  is  no  objection  to 
tins  construction  of  the  clause.  It  would  be  going  a  great 
way,  says  Lord  Mansfield,  Cowp.  808,  to  lay  it  down  as  a  gen- 
eral rule,  that  when  a  particular  estate  is  given  to  a  person  in 
one  part  of  the  will;  and  the  testator  afterwards  devises  to  him 
in  more  general  terms,  he  shall  not  reap  any  benefit  from  the 
devise.  In  that  case,  Hogan  v.  Jackson,  Id.  299,  testator 
gave  to  his  mother  his  home  and  lands  of  G.,  during  her 
natural  life,  and,  after  several  legacies  to  others,  devised  to  his 
mother  all  the  remainder  and  residue  of  his  effects,  both  real 
and  personal,  which  he  should  die  possessed  of.  It  was  held 
that  the  mother,  by  the  residuary  clause,  took  a  fee  in  the  real 
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estate  of  G.  Chester  v.  Ohesiter,  3  P.  Wms.  56,  is  a  case 
strougly  resembling,  in  this  point,  the  present.  A.,  on  the  mar- 
riage of  his  son  B. ,  settled  part  of  his  lands  on  B.  in  tail,  and 
being  seised  in  fee  of  the  revision  of  these  lands  and  of  other 
lands  in  possession,  devised  all  his  lands  and  hereditaments, 
not  otherwise  settled  or  disposed  of,  and  it  was  held  the  rever- 
sion passed.  In  Ridout  v.  Pain,  3  Atk.  488,  testator  gave  his 
wife  an  estate  for  life  in  part  of  his  real  estate,  and  afterwards 
bequeathed  her  the  residue,  etc.  Lord  Hardwicke  held  the 
residuary  clause  carried  the  inheritance;  which  was  affirmed  on 
error. 

Then  if  a  previous  devise  for  life  to  the  object  of  the  testa- 
tor's bounty  does  not  prevent  the  devisee  from  acquiring,  by  a 
residuary  bequest,  the  reversion  in  fee  of  the  same  estate,  the 
next  question  is,  whether  a  bequest  of  ''  whatsoever  I  have  any 
rigbt  or  claim  to  in  law  or  equity,"  will  not  pass  a  reversion  in 
real  estate,  where  such  appears  to  be  the  intent  of  the  devisor. 
These  words  are  of  a  comprehensive  description,  embracing 
everything  in  respect  to  which  ownership  may  exist,  whether 
real,  personal,  or  mixed.  They  are  quite  as  appropriate  to  real 
as  to  x>er8onal  property.  They  are  the  common  terms  employed 
in  conveyances  of  land.  If  the  words,  efifects,  legacy,  have 
been  held  sufficient  to  pass  real  estate,  as  in  Hogan  v.  Jackson^ 
Cowp.  299;  Hope  d.  Brown  v.  Taylor,  1  Burr.  270;  surely  the 
"words,  "  whatsoever  I  have  any- right  or  claim  to,"  are  much 
more  efficacious.  In  Orayson  v.  Atkinson,  1  Wils.  333,  a  devise 
of  all  the  rest  of  my  goods  and  chattels,  real  and  personal,  mova- 
ble and  immovable,  in  houses,  gardens,  tenements  (without  mak- 
ing use  of  the  word  estate,  or  any  words  of  limitation),  were 
held  to  give  a  fee.  In  Tilley  v.  Simpson,  decided  in  1746,  cited 
2  T.  B.  659,  testator  devised  lands  to  several  persons,  and  all 
the  rest  and  residue  of  his  money,  goods,  chattels,  and  estate 
whatsoever,  to  his  nephew  B.  The  question  was,  whether  a 
beneficial  interest  in  a  real  estate,  not  before  disposed  of,  would 
pass  to  the  nephew  by  the  devise.  Lord  Hardwicke  held  it  would. 
He  said  that  where,  the  court  had  restrained  the  word  estate  to 
carry  personal  estate  only,  it  had  been  where  it  appeared  it  was 
the  intention  of  the  testator  it  should  be  so  understood,  as  where 
it  stood  coupled  with  particular  descriptions  of  parts  of  the  per- 
sonal estate,  as  a  bequest  of  all  my  mortgages,  household  goods^ 
and  estate,  in  which  the  preceding  words  are  not  a  full  descrip- 
tion of  the  personal  estate.  Therefore,  when  he  has  used  words 
comprehending  all  his  personal  estate,  that  word  will  carry  a 
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real  estate.  The  word  wbatsoeyer  is  used  here,  which  is  the 
same  as  if  Le  had  said,  of  whateyer  kind  it  be:  and  if  that 
had  been  the  case,  it  would  most  certainly  have  carried  the  real 
estate. 

■ 

The  remarks  of  Lord  Hardwicke  apply  in  a  very  peculiar 
manner  to  the  devise  now  in  question:  the  testator,  Harper, 
having  employed  language  as  full  and  comprehensive  as  that 
which  he  says  would  most  certainly  carry  real  estate;  and 
moreover,  the  preceding  bequest  of  *'  all  his  personal  property" 
is  a  full  description  of  the  personal  estate,  and  therefore  the 
last  clause  is  not  to  be  restrained  to  personal  estate.  So  in 
Terrel  v.  Page,  1  Ch.  Cas.  262,  where  there  was.  a  devise  of  all 
the  rest  and  residue  of  my  money,  goods,  and  chattels,  and 
other  estate,  the  same  determination  was  made.  It  is  true, 
that  in  some  of  the  cases,  there  have  been  introductory  words 
which  are  wanting  here;  but  on  investigation  it  will  be  found 
that  their  influence  on  devises  has  not  been  sufficient  to  extend 
the  construction  when  the  devising  part  would  not  justify  it, 
and  it  is  probable  the  same  construction  would  now  be  given 
without,  that  has  been  made  with  them:  See  2  Preston  on 
Est.  206.  Nor  is  this  rule  of  construction,  that  the  language 
must  be  subordinate  to  the  plain  intent  of  the  party,  now  con- 
fined to  wills.  In  McWiUiama  v.  Martin,  12  Serg.  &  B.  269  [14 
Am.  Dec.  688],  an  assignment  of  all  debts,  dues,  or  demands, 
whatsoever  or  wheresoever,  real,  personal,  or  mixed,  due  or 
owing,  or  of  right  belonging  to  the  assignor,  by  virtue  of  in^ 
heritance,  legacies,  bonds,  notes,  book  debts,  or  otherwise,  or 
which  thereafter  might  become  due,  were  held  to  pass  real 
estate. 

Judgment  affirmed. 


Approved  in  Broion  v%  Boyd,  9  Watts,  129;  Scknver  v.  Meyer^  19  Pk  St 
89;  and  Otyer  v.  WeiUzeU  68  Id.  88. 
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State  v.  De  Witt  and  Watts. 

[3  Hm*,  382.] 

Btiobmcb  ot  what  a  Dbcbased  Witness  testified  upon  a  fonner  trial,  is  ad* 
miauble  npon  a  second  trial  of  the  case. 

TBb  Notes  ot  the  Prssidiko  Judqz  in  relation  to  what  such  witness  said, 
are  not  per  se  evidence. 

Acts  or  Conspiracy  are  Indictable,  if  their  tendency  be  to  cormpt  or  per- 
vert the  course  of  justice,  in  a  civil  or  criminal  proceeding,  the  definition 
including  attempts  to  fabricate  or  destroy  evidence,  to  be  used  in  such 
proceedings. 

LrDiCTMENT  for  a  conspiracy  to  defraud  the  devisees  of  Chris* 
iopher  Watts,  deceased,  by  destroying  the  last  will  and  tes* 
lament  of  said  Watts.  Defendants,  who  were  son  and  son-in« 
law  of  said  Watts,  had,  immediately  after  his  death,  gone  to 
the  house  of  a  son  in  whose  possession  the  will  was,  and  had 
then  either  destroyed  or  secreted  it.  At  a  former  trial  of  the 
case,  it  was  withdrawn  from  the  consideration  of  the  jury,  after 
only  part  of  the  evidence  had  been  given.  Hartley,  one  of  the 
witnesses  then  examined,  died  before  the  present  trial.  Evi- 
dence of  what  he  had  testified  was  admitted.  Defendants  were 
convicted.  They  moved  for  a  new  trial  because  it  was  error  to 
have  admitted  evidence  of  what  Hartley  testified  at  the  former 
trial.  In  arrest  of  judgment  they  insisted:  1.  The  offense  of 
conspiracy  does  not  exist  within  this  state.  2.  If  the  existence 
of  the  offense  be  admitted,  yet  the  acts  charged  do  not  come 
within  its  definition. 

WUson  and  Whilaker^  for  the  defendants. 
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By  Court,  Johnson,  J.  We  concur  with  the  presiding  judge, 
that  the  evidence  of  Harvej  as  to  what  Hartley  swore  on  the 
former  trial,  was  admissible  in  evidence.  The  rule  that  what  a 
deceased  witness  has  sworn  on  a  former  trial  of  the  same  case 
between  the  same  parties  may  be  received  in  evidence  on  a 
second  trial,  is  a  very  familiar  one,  and  of  almost  daily  applica- 
tion. Neither  the  notes  of  the  presiding  judge,  nor  of  the  at- 
torney-general, nor  any  one  else,  of  the  evidence  given  on  the 
former  trial,  are  of  themselves  evidence.  I  know  they  are  fre- 
quently resorted  to,  and  received  by  courtesy,  but  we  know  that 
they  are  frequently  taken  very  loosely,  indicating  only  the  con- 
clusions of  fact  drawn  by  the  judge  from  the  circumstances  stated, 
and  without  the  expectation  of  their  ever  being  used  for  any 
other  purpose  than  to  refresh  his  memory  in  summing  up  to  the 
jury,  or  reporting  the  case;  and  it  would  be  of  mischievous  ten- 
dency to  regard  them  as  evidence,  for  if  they  were,  being  in 
writing,  they  would  be  conclusive.  The  proof  here,  then,  was 
the  only  legal  proof,  that  of  a  witness  sworn  to  testify  mva  voce 
what  was  stated  by  the  deceased  witness.  The  circumstance 
that  a  juror  was  withdrawn  on  the  first  trial,  and  no  verdict 
found,  can  not  vary  the  question,  for  the  evidence  derives  its 
weight  alone  from  the  circumstance  that  it  was  given  on  oath, 
when  the  parties  had  an  opportunity  of  examining  and  cross- 
examining  the  witness. 

The  motion  in  arrest  of  judgment  involves  a  question  of  much 
greater  difficulty  and  importance.  It  admits  that  the  defend- 
ants conspired  together  to  destroy  the  last  will  and  testament 
of  Christopher  Watts,  with  the  intent  to  defraud  the  devisees 
and  legatees  under  that  will;  and  the  question  is,  whether  that 
is  an  offense  punishable  by  indictment. 

The  statute  of  33  Edw.  I.,  which  is  of  force  in  this  state, 
would  seem  to  have  been  intended  to  define  the  offense  of  con- 
spiracy, and  limit  it  to  such  as  confederated  together,  falsely 
and  maliciously,  to  indict  or  move  and  maintain  pleas  against 
others,  or  who  undertake  to  hear  or  maintain  quarrels,  pleas, 
or  debates,  that  concern  other  parties.  But  the  authorities  all 
agree  that  this  statute  is  declaratory  of  the  common  law,  and 
that  other  acts,  not  therein  enumerated,  constituted  conspiracy, 
and  are  indictable  at  the  common  law:  and  Sergeant  Hawkins 
says,  that  all  conspiracies  whatsoever,  wrongfully,  to  prejudice 
a  third  person,  are  highly  criminal  at  the  common  law:  and  the 
examples  which  he  puts,  are  where  divers  persons  confederate 
together,  by  indirect  means  to  impoverish  a  third  person;  or 
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falsely  and  maliciously  to  charge  a  man  with  being  the  father  of 
a  bastard  child;  or  to  maintain  one  another  in  any  matter, 
whether  it  be  true  or  false:  Hawk.  P.  C,  b.  1,  c.  72,  sec.  2. 

This  definition  is  exceedingly  broad,  and  would  seem  to  in* 
elude  every  combination  to  do  wrong  to  another  by  any  possi* 
ble  means;  but  that  it  ought  not  to  be  so  understood,  we  nave 
the  authority  of  some  of  the  most  eminent  judges  of  the  English 
bench,  as  I  shall  hereafter  haye  occasion  to  show;  and  the  great 
di£Scalty  lies  in  determining  the  precise  boundary  between  the 
class  of  injuries  against  indiyiduals  for  which  a  prosecution  for 
a  conspiracy  will  or  will  not  lie;  and  I  confess  that  I  find  great 
difficulty  in  reconciling  the  authorities  on  this  question  to  any 
definite  principle. 

In  regard  to  the  public,  all  agree  that  a  combination  to  do  a 
public  mischief,  is  indictable.  As  to  endanger  the  public  health 
by  vending  unwholesome  provisions;  to  raise  the  price  of  public 
funds  by  false  rumors  or  other  unlawful  means.  To  manufac- 
ture, for  sale  at  vendue,  a  base  article,  so  nearly  resembling 
that  which  is  genuine  and  valuable,  as  to  be  calculated  to  de- 
ceive the  public,  is  a  combination  amongst  a  claas  of  laborers 
to  raise  their  wages  by  unlawful  means.  So  of  a  conspiracy 
to  defraud  the  revenue:  Mawbey^s  case,  6  T.  B.  619;  McGarty'n 
case,  2  Ld.  Baym.  1179;  De  Berenger^s  case,  3  Mau.  &  Sel.  67; 
Judd'scase,  2  Mass.  329  [3  Am.  Dec.  54];  and  in  Hever's  caae^ 
2  East  P.  C.  858,  note. 

A  conspiracy  to  make  a  fraudulent  acceptance  of  a  bill  of  ex- 
change, and  uttering  the  same  as  true,  with  the  intent  fraudu- 
lently to  obtain  goods  upon  the  faith  thereof,  was  held  to  be  in- 
dictable as  a  conspiracy,  obviously  upon  the  ground  that  a  bill 
of  exchange,  when  accepted,  is  a  quasi  currency,  and  calculated 
to  impose  on  the  community,  and  therefore,  a  fraud  affecting 
the  public.  It  would  seem,  indeed,  that  the  rule  was  universal, 
that  all  conspiracies  to  impose  on  or  injure  the  public,  are  in- 
dictable: Vide  Hawk.  P.  C,  b.  1,  c.  72;  2  Buss.  1800. 

In  respect  to  conspiracies  affecting  individuals,  the  text  of 
Hawkins,  when  understood  in  its  largest  sense,  is  rather  too 
broad.  It  can  not  be  true  that  every  combination  wrongfully 
to  injure  a  third  person  is  indictable  as  a  conspiracy,  for  the 
withholding  a  just  debt,  the  commission  of  au  ordinary  tres> 
pass,  and  every  cause  for  which  an  action  would  lie,  is  a  wrong 
and  an  injury.  In  Turjier's'case,  it  was  held  that  an  indict- 
ment would  not  lie  for  a  conspiracy  to  commit  a  civil  trespass 
by  hunting  on  one's  ground,  and  in  that  case  Lord  EUenborough 
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intimates  pretty  clearly  that  the  doctrine  of  conspiracy  had 
been  carried  quite  as  far  as  there  was  any  warrant  to  be  found 
for  it  in  the  law;  and  the  same  learned  judge  held,  in  PyruVs 
case,  1  Stark.  402,  that  an  indictment  could  not  be  maintained 
for  a  conspiracy  to  commit  a  fraud  in  the  sale  of  an  unsound 
horse. 

The  cases  referred  to  in  the  text,  are  Alderman  Steiiing'8  case, 
1  Ley.  125,  126,  which  is  also  reported  in  1  Sid.  174,  and  TV"^ 
berly's  case,  1  Keb.  254.  Sterling^B  case  was  founded  upon  a 
conspiracy  amongst  the  brewers  of  London,  to  excite  the  com- 
mon people  to  pull  down  the  excise  house,  whereby  the  excise- 
men would  be  impoverished,  and  rendered  unable  to  pay  the 
king's  revenue;  and  the  judgment  of  the  court  proceeded  upon 
the  ground,  that  it  was  calculated  to  injure  the  king's  revenue, 
thereby  the  public  were  injured.  Tymbei-ly's  cane  was  for  a  con- 
spiracy to  charge  one  with  being  the  father  of  a  bastard  child, 
with  an  intent  thereby  to  extort  money  from  him;  and  the  judg- 
ment of  the  court  proceeds  on  the  ground  that  the  tendency  of 
the  conspiracy  was  to  disgrace  the  prosecutor,  to  charge  him 
for  the  maintenance  of  the  bastard,  and  to  subject  him  to  cor- 
'  poral  punishment.  When  the  principle  comes  to  be  fully  de- 
veloped, which  has  been  contended  for,  I  think  it  will  be  found 
that  an  indictment  for  a  conspiracy  will  not  in  general  lie  in 
those  cases  of  fraud  or  trespass  not  affecting  the  person,  for 
^hicb  an  action  or  suit  at  law  would  afford  adequate  relief,  if 
the  intention  of  the  conspirators  was  consummated  when  the 
means  intended  to  be  resorted  to  are  private. 

But  all  conspiracies  to  injure  others  by  preverting,  obetmot- 
ing,  or  defeating  the  course  of  public  justice,  whether  in  a 
course  of  criminal  or  civil  proceeding,  are  indictable:  Co.  Lit. 
161,  166,  note  13,  and  it  is  against  this  class  of  cases  that  the 
statute  of  33  Ed.  I. ,  seems  to  have  been  principally  directed. 
Thus  are  all  conspiracies  to  make  false  and  malicious  charges 
of  a  criminal  nature,  against  another,  to  prevent  the  course  of 
justice  by  procuring  a  false  certificate  that  a  highway  was  out  of 
repair:  Buss,  on  Crimes,  1800, 1804.  In  Taylor's  and  Robinson's 
iXLse,  2  East  P.  C.  1010;  1  Leach,  37,  it  was  held  that  where  a 
woman,  living  in  the  service  of  her  master,  conspired  with  an- 
other man  that  he  *should  personate  her  master,  and  in  that 
character  should  solemnize  a  marriage  with  her,  which  was 
accordingly  done,  for  the  purpose  Of  afterwards  raising  a  spurious 
title  to  the  property  of  the  master  after  his  death,  the  offense 
was  indictable;  and  it  seems  to  have  been  taken  for  granted,  for 
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the  only  ground  of  objection,  was  that  the  injury  was  not  con- 
summated. 

The  principle  on  which  this  case  proceeds  is,  that  it  was  an 
attempt  to  fabricate  evidence,  and  holds  out  a  false  coloring,  in 
order  to  prevent  the  course  of  public  justice;  not  that  in  itself 
the  act  so  operated,  but  that  it  was  intended  so  to  operate;  and 
in  this  respect  it  bears,  I  think,  a  strong  analogy  to  the  case 
under  consideration.  Here  the  act  done  was  not,  it  is  true,  in* 
tended  to  fabricate  evidence  to  deceive,  but  to  destroy  it  for 
the  purpose  of  deceiving,  in  a  court  of  justice.  The  testator's 
will  constituted  the  only  evidence  of  the  disposition  he  had 
made  of  his  estate  after  his  death,  with  a  view  of  substituting 
it  for  the  disposition  which  the  law  makes,  and  that  through 
the  agency  of  a  court  of  justice.  The  act  charged  had  for  its 
olqect  the  perversion  of  justice,  and  was  as  well  calculated  to 
produce  that  result  as  the  fabrication  of  evidence;  and  if  the 
caae  of  Taylor  and  Bobinson  be  law,  this  prosecution  is  well 
supported. 

Upon  the  first  view  of  that  case,  I  confess  I  was  disposed  to 
think  that  its  correctness  was  questionable,  and  I  felt  myself  also 
much  embarrassed  by  Charles  MiUer'a  case,  which  came  before 
this  court  in  Columbia,  in  May,  1828.  There,  several  had  con- 
spired to  obtain  a  promissory  note  from  the  prosecutrix,  a 
woman,  and  to  seduce  her  to  go  out  of  the  neighborhood  in 
which  she  lived,  under  the  pretense  that  one  of  them  would  marry 
her,  and  thereby  to  furnish  them  with  a  pretext  for  levying  an 
attachment  on  her  property;  and  which  was  accordingly  done, 
and  it  was  held  that  an  indictment  for  a  conspiracy  would  not 
lie. 

But  I  well  recollect  that  the  resolution  of  the  court  was  pro- 
nounced with  great  hesitation,  and  much  doubt  as  to  its  correct* 
ness,  and  I  have  used  this  occasion  to  investigate  the  question 
more  fully,  and  am  satisfied  that  it' was  wrong. 

Attempts  to  suborn  a  witness  to  commit  perjury  or  to  prevent 
his  giving  evidence,  are  offenses  against  public  justice;  and 
there  can  be  no  well  founded  reason  why  the  fabrication 
of  evidence  not  involving  perjury,  or  the  destruction  and  sup- 
pression of  that  which  is  good,  should  not  equally  be  so;  they 
are  alike  calculated  to  pervert  the  public  justice  of  the  country; 
and  to  do  individual  injustice. 

I  am  of  opinion,  therefore,  that  this  motion  must  be  refused, 
and  it  is  so  ordered. 

O'Nball  and  Habper,  JJ.,  concurred. 
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What  Acts  of  Conspieact  ailr  Indictable. — ^This  sabject  is  treated  ez- 
hAnfitively  in  State  v.  Buchanan,  9  Am.  Dec.  534;  other  caaes  are  Common^ 
wealth  V.  Judd,  3  Id.  54;  Commomoealth  v,  McKiseon,  11  Id.  630;  SiaU  t. 
Younger,  17  Id.  531;  People  v.  Mather,  21  Id.  122. 

EviDXKOB  OT  WHAT  A  WITNESS  SAID  ON  A  FoBXEB  Teial  Ib  admiaBiUe,. 
when:  MagUl  v.  Kanffman,  8  Id.  713  and  note;  Drayton  v.  Weile^  9  Id.  718w 


State  v.  Boyd. 

[  a  Hill,  388.] 

The  Wdtb  is  a  Competent  Witness  against  the  Hitsband,  on  his  trial  lor 

a  personal  outrage  committed  by  him  npon  her. 
Ak  Indictment  will  not  be  Quashed  because  of  the  character  of  the  evi* 

dence  which  has  influenced  the  grand  jury  in  finding  it. 

Motion  to  quash  an  indictment  against  defendant  for  assanli- 
ing  and  beating  his  wife.  It  appeared,  from  the  affidavit  of  a 
member  of  the  grand  jury  that  found  the  indictment,  that  the 
wife  and  other  witnesses,  upon  whose  evidence  the  indictment 
was  found,  were  not  examined  viva  voce,  but  their  written  state- 
ments were  accepted.  It  was  upon  this,  and  upon  the  addi- 
tional ground,  that  his  wife  had  been  allowed  to  testify  before 
the  grand  jury,  that  defendant  relied  in  support  of  his  motion. 
The  motion  was  denied,  and  defendant  was  convicted.  Defend- 
ant appealed. 

TrevQle,  for  the  appellant. 

Smith,  aUomey-genercd,  contra. 

Habper,  J.  The  first  ground  of  the  motion  seems  not  to  have 
been  seriously  relied  on.  Since  Lord  Audley'a  case  it  seems  to 
have  been  held  that  the  wife  may  be  a  witness  against  her  hus- 
band, on  a  prosecution  for  a  personal  outrage  committed  against 
herself.  Such  was  the  decision  in  Rex  v.  Aeire,  1  Str.  633,  a 
case  of  assault  and  battery.  ^  Justice  Buller  examines  the  sab- 
ject, and  expresses  that  opinion  in  his  Nisi  Prius,  287. 

With  respect  to  the  second  ground,  I  am  of  opinion  that  the 
court  will,  in  no  instance,  inquire  into  the  character  of  the  tes- 
timony which  has  influenced  the  grand  jury  in  finding  an 
indictment,  with  a  view  to  the  quashing  of  the  indictment* 
The  court  will  not,  to  be  sure,  send  incompetent  evidence  to  a 
grand  jury;  and  this  is  the  purport  of  the  authority  relied  on, 
Denbi/s  case,  Leach,  518,  where  the  court  refused  to  send  to 
the  grnnd  jury  the  depositions  of  a  witness,  who  had  been  sworn^ 
and  was  before  them.     When  it  is  said  by  Blackstone,  4  Com 
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803,  that  the  grand  jury  should  not  rest  satisfied  with  probabili- 
ties, but  require  the  best  evidence  in  their  power,  this  is  plainly 
only  matter  of  advice  to  the  jury. 

In  Jacob's  Law  Dictionary,  tit.  Indictments,  it  is  said  that, 
"  though  a  bill  of  indictment  may  be  brought  unto  them  with- 
out oath  made,  they  may  find  the  bill  if  they  see  cause,  but  it 
is  not  usual  to  prefer  a  bill  unto  them,  before  oath  be  first  made 
in  court  that  the  evidence  they  are  to  give  unto  the  grand  in- 
quest, to  prove  the  bill,  is  true,"  quoting  2  Lil.  Abr.  44.  If 
they  may  find  without  evidence,  it  can  hardly  vitiate  their  find- 
ings that  they  receive  evidence  not  competent.  The  nature  of 
the  grand  juror's  oath  sufficiently  indicates  that  they  are  not 
to  communicate  to  others  that  which  passes  among  the  jurymen 
in  their  consultation,  and  I  think  the  juror  who  made  the  affi- 
davit in  the  present  instance  was  guilty  of  a  violation  of  duty. 
Suppose  a  juryman  to  communicate  to  his  fellows  a  rumor  he 
has  heard  bearing  on  the  charge  in  the  indictment;  is  the  court 
to  investigate  that  matter  and  quash  the  indictment  for  that 
cause  ? 

There  is  something  ambiguous  in  the  affidavit.  I  should 
infer  from  it  that  the  witnesses  were  sworn,  and  were  before  the 
grand  jury,  but  that  instead  of  examining  them  viva  voce,  they 
received  their  written  statement  of  the  facts  they  were  pre- 
pared to  testify.  This  could  hardly  be  called  a  statement  with- 
out oath,  it  was  delivered  under  the  sanction  of  the  oath  they 
had  taken. 

The  motion  is  dismissed. 

O'Neall,  J.,  concurred. 
JoHKSON,  J.,  absent. 


Mabrebd  Persons  Admitted  to  Testift  to  Matters  CRDinf  atinq  Each 
Other  when.  —At  common  law  husband  and  wife  are  mutually  incompetent  to 
testify  in  proceedings,  civil  or  criminal,  to  which  the  other  is  party,  or  in 
which  that  other  is  interested.  In  common  with  all  other  rules  of  law, 
this  rule  can  bend  where  the  exigencies  of  the  situation  are  of  that  character 
that  its  enforcement  would  thwart  the  ends  of  justice.  Obviously  de- 
manding a  relaxation  of  the  rule  for  that  reason  is  the  case  of  a  prosecu- 
tion for  personal  injury  committed  by  the  one  spouse  upon  the  other. 
The  need  was  long  si  ace  seen,  and  was  answered  as  early  as  the  year  1631, 
when,  ux>on  Lord  Audley's  trial  for  assisting  in  and  procuring  a  rape  upon 
the  person  of  his  wife,  it  was  resolved  that  the  wife  might  testify  in  re- 
gard to  the  rape:  '*For  she  was  the  party  wronged,  otherwise  she  might 
be  abused.  lu  like  manner,  a  villein  (vassal)  might  be  a  witness  against 
his  lord  in  such  cases:'*  3  Howell's  St.  Trials,  402.  Notwithstanding  the 
strength  with  which  this  decision  appeals  to  our  sense  of  justice,  it  was 
for  some  time  doubted:  See  Alari/  Orng*/^  case,  T.  Baym.  1;  BulL  N.  F.  286. 
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These  doabts  have  been  very  long  dispelled,  as  wiU  abundantly  appear  from 
the  cases  cited  below:  People  v.  Fits^triek,  5  Park.  Crim.  26;  Soule's  coat,  5 
Oreenl.  407;  UniUd  States  v.  Fiiton,  4  Oranch  C.  Ct.  658;  United  States  v. 
SmaUwood,  5  Id.  35;  StaU  v.  Davis,  3  Brev.  7;  StaU  v.  Borden^  6  B.  L 
495;  People  v.  Carpenter,  9  Barb.  580;  People  v.  Northrup,  50  Id.  147; 
Agire's  case,  1  Str.  633;  ComTnonwealth  v.  Beid,  8  Phila.  385;  People  v. 
Mercein,  8  Paige,  47.  A  role  prevails  that  wherever  the  wife  is  comps- 
tent  against,  sBe  is  also  for  the  hosband,  and  therefore,  may  be  called  as  a 
witness  for  the  hasband  held  upon  a  charge  of  violence  committed  upon 
her:  Rex  v.  Sergeant,  Boss.  &  M.  352;  Stale  v.  NeiU,  6  Ala.  686;  Com- 
monweaUh  v.  Murphy,  4  Allen,  491;  People  v.  Fitzpatriek,  5  Park.  Crim. 
26.  The  cases  generally  instance  acts  of  violence  committed  by  hasband 
npon  wife,  but  should  tho  wife  choose  to  assault  the  husband,  he  is  a 
competent  witness  against  her:  Whipp  v.  State,  34  Ohio  St^  87;  State  v. 
Davidson,  77  N.  C  522.  This  exception  to  the  general  rule  of  incompa- 
tency  of  husband  and  wife,  warrants  the  introduction  against  the  husbaiid 
on  trial  for  the  murder  of  his  wife,  of  her  dying  declaration:  Woodeoei^s 
ease,  1  Leach  C.  0.  500;  Pennsylvania  v.  Stoops,  Add.  282. 

In  North  Carolina,  the  scope  of  this  exception  has  been  somewhat  liinitgd, 
for  her  courts  have  held  that  the  wife  is  not  a  competent  witness  to  prove  a 
battery  committed  by  her  husband  upon  her,  unless  thereby  there  is  inflicted 
upon  her  lasting  injury,  or  such  injury  is  threatened.  **  It  is  not  denied  that 
the  wife  may  exhibit  articles  of  the  peace  against  her  husband,  and  that  from 
a  particular  necessity,  no  one  else  can  take  the  neoessary  oath;  but  the  ques- 
tion here  is,  can  she  be  called  to  testify  against  him  for  an  ordinary  assault 
and  battery  upon  her  ?  And  by  ordinary  is  meant  a  battery  which  neither 
threatened  her  life,  nor  any  great  bodily  harm.  Mr.  Greenleaf,  voL  1,  sec. 
343,  in  enumerating  the  cases  in  which  a  wife  may  be  examined  as  a  witness, 
states  some  which  are  for  felonies,  of  acts  leading  to  felonies,  and  refers  to 
one  for  assault  and  battery  on  her.  For  this  he  refers  to  Agire*s  case,  1  Str. 
633,  where  it  is  reported  in  about  as  many  words  as  Mr.  Greenleaf  has  used 
in  stating  the  principles.  Nothing  is  said  of  the  facts  or  the  nature  and  ex- 
tent of  tho  assault  and  battery,  and  for  it,  is  only  cited  Lord  Audiey*s  case^ 
which  was  for  an  atrocious  felony  upon  her  person.  Now  it  is  utterly  im- 
possible that  the  principle  can  be  true,  as  stated.  We  know  that  a  slap  on 
the  cheek,  let  it  be  as  light  as  it  may,  indeed,  any  touching  of  the  person  of 
another  in  a  rude  or  angry  manner,  is  in  law  an  assault  and  battery.  In 
the  nature  of  things,  it  can  not  apply  to  persons  in  the  marriage  slaite;  it 
would  break  down  the  great  principles  of  mutual  confidence  and  dependence; 
throw  open  the  bedroom  to  the  gaze  of  the  public;  and  spread  discord  and 
misery,  contention  and  strife,  where  peace  and  concord  ought  to  reign:** 
Stale  V.  Ilussej/,  Bosb.  126;  State  v.  Phodes,  PhiL  L.  (N.  C.)  453;  Stale  v. 
Davidson,  77  N.  0.  522.  Husbands  have  been  prosecuted  elsewhere  for  as- 
sault and  battery  upon  their  wives,  and  the  latter  have  been  uniformly  ad- 
mitted either  for  or  against  the  prisoner,  without  such  distinction  having  ever 
been  taken:  Unitfd  States  v.  Fitton,  4  Cranch,  C.  Ct.  658;  United  States  v. 
Smallwood,  5  Id.  35;  State  v.  NeiU,  6  Ala.  585;  Commonwecdth  v.  Afurphf, 
4  Allen,  491;  State  v.  Davis,  3  Brev.  7.  It  is  therefore  probable  that  the  dis- 
tinction is  peculiar  to  North  Carolina. 

The  exception  above  discussed  is  evidently  meant  in  great  part,  if  not  en- 
tirely, to  afford  the  wife  a  shield  wherewith  to  protect  herself  against  a 
brutal  husl3aDd,  and  thercforo  a  legitimate  conclusion  from  it  would  be,  that 
the  wife  should  bo  a  competent  witness  against  her  husband,  held  for  oon- 
•piracy  to  do  her  unlawful  harm;  but  it  has  been  held  otherwise;  thus  the 
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wife  ia  not  competent,  upon  the  trial  of  her  husband  on  a  charge  of  con- 
spiracy, to  fasten  upon  her  the  offense  of  adnlteiy:  State  ▼.  BurUngJiam,  15 
Me.  104.  Nor  is  she  competent,  where  the  husband  is  held  for  using 
criminal  means,  such  as  subornation  of  perjury,  for  the  purpose  of  injuring 
her  in  a  judicial  proceeding:  People  y.  Garpentei\  9  Barb.  580. 

A  wife*s  oath  will  not  support  a  warrant  for  the  arrest  of  the  husband  on 
a  charge  of  idnltery:  CommonweaUh  v.  Jailer,  1  Grant's  Cas.  218. 

In  Iowa,  however,  adultery  of  one  of  the  spouses  is  considered  a  crime 
against  the  other,  for  a  statute  enacting  that,  *'  the  wife  or  husband  shall  in 
so  case  be  a  witness  for  or  against  the  other,  except  in  a  criminal  proceeding 
for  a  crime  committed  by  the  one  against  the  other,"  was  construed  as  ren- 
dering the  husband  competent  on  the  trial  of  his  wife  for  adulteiy:  SkUe  v. 
BenneUt  31  Iowa,  24. 

It  ia  somewhat  uncertain  whether  a  married  person  is  disqualified  from 
testifying  by  the  fact  that  his  or  her  husband  or  wife  isa  party  to  the  record, 
if,  from  the  circumstances  of  the  case,  it  is  impossible  that  his  or  her  tes- 
timony  may  aifect  the  interests  of  the  other  spouse,  whether  favorably  or  in- 
juxiovttly.  The  following  might  be  the  case:  A.,  K,  and  0.  are  jointly 
indicted  for  murder,  but  sever  in  their  pleas;  on  the  trial  of  A.,  he  calls  the 
wife  of  Bb  to  prove  some  fact  which  would  be  material  to  his  interests,  but 
can  not  affect  those  of  B.  Mr.  Greenleaf  says  of  this  case:  **  Where  the 
groandB  of  defense  are  several  and  distinct,  and  in  no  manner  dependent  on 
each  other,  no  reason  is  perceived  why  the  wife  of  one  defendant  should  not 
be  admitted  as  a  witness  for  another:"    GreenL  on  Ev.,  sec.  335. 

This  proposition  is  maintained  by  the  majority  of  the  cases:  Thampaon  v. 
Ccmmonwealthf  1  Meto.  (Ky.)  17;  Comeliua  v.  CommonweaUh^  3  Id.  481; 
Commonwealth  v.  Manaon,  2  Ashm.  31;  State  v.  Waterman,  1  Kev.  543; 
State  T.  Bunutde,  37  Mo.  343;  MojU  v.  State,  2  Humph.  99;  Workman  v. 
State,  4  Sneed,  425;  State  v.  Anthony,  1  McO.  285;  State  v.  Drawdy,  14 
Bioh.  (S.O.)88. 

Upon  the  other  hand,  it  is  said  that  a  wife  is  competent  to  testify  in  a  suit 
to  which  her  husband  is  a  party  to  the  record,  only  in  those  cases  in  which 
the  husband  himself  would  be  allowed  to  be  a  witness,  and  that  when  to  this 
is  brought  the  further  rule  that  a  party  to  a  criminal  proceeding  is  not  a 
competent  witness  for  a  co-defendant,  though  their  trials  be  separate,  the 
incompetency  of  the  wife  will  clearly  appear:  State  v.  Smith,  2  Ired.  402; 
United  States  v.  Wade,  2  Granch  C.  Gt.  680;  Pullen  v.  People,  1  Doug. 
(Mich.)  48.  In  Commonwealth  v.  Beid,  8  Phila.  396,  the  conclusion  is  arrived 
at  that,  though  a  wife  might  be  rendered  incompetent,  by  the  joint  operation 
of  these  rules,  as  a  witness  for  a  co-defendant  upon  his  separate  trial,  yet 
they  would  not  operate  to  render  her  incompetent  to  testifying  in  favor  of 
the  state. 

It  is  certain,  however,  that  if  the  defendants  do  not  sever  in  their  defense, 
cr  if  the  offense  charged  to  them  be  of  a  kind  that  the  guilt  or  innocence  of 
the  defendants  is  mutually  dependent,  as  in  cases  of  conspiracy,  riot,  etc., 
the  wife  or  husband  of  the  one  defendant  will  not  be  competent  for  any 
of  the  defendants:  CommonweaUh  v.  Eaeland,  I  Mass.  15;  CommonweaUh  v. 
Robinaon,  1  Gray,  55;  Mask  v.  State,  32  Miss.  405. 

It  is  also  a  mooted  question  whether,  in  collateral  proceedings,  the  wife  or 
husband  may  be  heard  to  testify  with  regard  to  matters  that  would  tend  to 
criminate  the  other  party  to  the  marriage  relation. 

Rex  V.  CUvijer,  2  T.  R.  263,  was  a  case  respecting  the  settlement  of  a 
panper;  there,  after  a  marriage  in  fact  between  two  paupers  had  been  proved, 
the  first  wife  of  the  male  pauper  was  called  in  to  prove  her  prior  marriage. 
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Here,  of  course,  as  the  hasbaad  was  not  a  party  to  the  proceeding,  his  interests 
could  net  be  affected  by  any  determination  of  the  suit,  nor  oould  the  evidence 
of  his  wife  be  made  to  operate  in  any  directly  injurious  manner  to  him;  yet 
the  wife  was  held  incompetent.  Ashurst,  J.  said:  "  But  the  ground  of  her 
incompetency  arises  from  a  ground  of  public  policy  which  does  not  permit 
husband  and  wife  to  give  evidence  that  may  even  tend  to  criminate  each 
other.  The  objection  is  not  merely  confined  to  cases  where  the  husband  aad 
wife  are  directly  accused  of  any  crime;  but  even  in  collateral  cases,  if  their 
evidence  tends  that  way,  it  should  not  be  received."  • 

The  case  has  been  overruled  in  England:  Bex  v.  BaHiwUh,  2  Bam.  &  AdoL 
639;  Btx  v.  AU  Sainia,  6  Man.  &  Sel.  194;  Bexv.  HaUklay,  8  Cox,  C  C. 
298;  and  to  some  extent  m  this  country:  CommonweaUIi  v.  Beid^  8  Phila. 
389;  State  y.  Bugga,  9  E.  I.  361;  StaU  v.  Martfin,  35  N.  R  22. 

But  more  frequently  it  has  been  followed.  Thus  it  is  matter  of  frequent  de- 
termination in  this  country,  that  upon  an  indictment  of  one  for  adultery  with  a 
wife,  though  the  wife  is  not  also  jointly  indicted,  yet  the  husband  will  be  an 
incompetent  witness  for  the  state,  for  it  is  said  that  he  should  not  be  heard 
* '  because  the  evident  effect  of  his  testimony  is  to  affect  the  marital  relations:** 
Commonwealth  V.  Gordon,  2Brew8t.  569;  State  v.  Welsh,  26  Me.  30;  Commofi- 
loeallh  v.  Sparks,  7  Allen,  534;  State  v.  Gardner,  1  Boot,  485;  StaU  ▼. 
Pettaway,  3  Hawks,  623. 

One  case  has  gone  so  far  as  to  decide  that  even  after  removal  of  a  wife 
jointly  indicted  from  the  record  by  acquittal,  her  husband  will  not  be  allowed 
to  testify,  as  against  the  other  defendant,  as  to  matters  that  would  have  a 
tendency  to  criminate  her,  though  of  course  she  had  been  removed  from  the 
reach  of  punishment  by  her  acquittal:  StaXe  v.  Wilson,  31  N.  J.  77. 

It  is  possible  that  some  of  these  cases  may  have  lost  eight  of  the  distinc- 
tion between  grounds  of  incompetency  and  matters  that  merely  raise  a  proper 
case  for  demanding  the  privilege  of  a  refusal  to  answer.  It  seems  that  the 
ends  of  justice  would  be  sufficiently  answered  by  giving  to  the  wife  or  husband 
questioned  &s  to  matters  that  would  tend  to  criminate  the  other,  a  right  to 
decline  an  answer  in  the  same  manner  that  it  would  be  accorded  to  that  other, 
were  he  or  she,  instead  of  the  husband  or  wife,  the  witness  examined. 

Where  neither  husband  nor  wife  is  a  party  interested,  they  wiU  be  allowed 
to  testify,  though  their  testimony  clashes;  provided  the  evidence  of  neither 
charges  to  the  other  an  indictable  offense:  Commonwealth  v.  Patterson,  8 
Phila.  G09;  and  indeed,  ono  of  the  married  persons  will  be  allowed  to  give  ev- 
idence, the  only  tendency  whefeof  is  to  discredit  the  other:  Ware  v.  Stat^ 
55  N.  J.  553;  Cornelius  v.  State,  12  Ark.  782;  but  this  is  sometimes  held  dif- 
ferently: Boach  v.  State,  41  Tex.  261.  An  accomplice  may  be  corroborated  by 
his  wife:  State  v.  Moore,  25  Iowa,  128;  IJaskins  v.  People,  16  N.  Y.  344. 

In  prosecutions  for  bigamy,  the  rule  of  exclusion  seems  involved  in  doubt. 
The  naturo  of  the  subject  affords  great  room  for  casuistry.  The  distinction 
between  that  evidence  which  goes  to  the  competency  of  the  witness,  and  of 
that  which  applies  to  tiie  issues  before  the  jury,  is  here  all-important,  but  at 
the  same  time  is  one  that  easily  escapes  detection.  The  case  of  the  United 
States  V.  Miles,  23  Alb.  L.  J.  326,  is  well  illustrative  of  this.  This  was  a  prose- 
cution for  bigamy;  the  fact  of  a  marriage  between  defendant  and  Caroline 
Owens  was  admitted,  but  the  existence  of  a  prior  marriage  between  de- 
fendant and  Emily  Spencer  was  contested;  whereupon  Caroline  Owens  was 
admitted  to  give  evidence  against  defendant,  touching  his  marriage  with 
Emily  Spencer,  and  tlie  jury  was  charged  that  they  might  consider  her  testi- 
mony, if  from  all  the  evidence  in  the  case  they  found  that  she  was  a  second  or 
plural  wife.     This  was  held  by  the  supreme  court  of  the  United  States  error. 
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The  error  consisted  in  this,  that  as  a  marriage  between  witness  and  defendant 
had  been  proved,  it  foUowed  that  she  was  prima/aeie  incompetent,  and  to 
ider  her  competent  it  must  be  proved  that  she  was  not  a  wife:  this,  in  this 
ooold  be  done  by  establishing  the  first  marriage  by  other  evidence;  and 
Trfaen  this  was  once  done,  the  second  wife  would  be  admitted  to  prove  the 
second  marriage,  bat  not  the  first,  for  if  this  were  allowed,  the  case  wonld 
be  that  a  person  prima/aeie  incompetent  had  been  allowed  to  testify,  not 
cmly  to  the  facts  of  the  case,  but  also  as  to  the  existence  of  matters  which 
rendered  her  competent.  In  other  words,  the  burden  of  passing  upon  the 
competency  of  a  witness  would  have  been  shifted  from  court  to  jury. 

In  the  same  way,  when  the  firsts  marriage  was  contested,  but  the  second 
admitted,  it  might  be  claimed  that  the  first  wife  was  a  competent  witness,  for 
if  defendant  objected  to  her,  upon  the  ground  of  incompetency,  it  could  be 
aaid  that  he  admitted  witness  to  be  his  wife,  and  his  guilt  would  necessarily 
atand  proved;  but  if  grounds  of  incompetency  are  to  be  tried  by  the  court, 
it  does  not  appear  how  this  consequence  would  follow.     Moreover,  the  au- 
thority of  Mary  Gregg's  casf,  T.  Baym.  1,  is  opposed  to  this  view,  for  there 
the  gnilt  of  the  prisoner  depended  upon  the  fact,  whether  she  had  or  not 
been   married  previously  to  a  marriage  already  established.    To  prove  the 
fact  of  the  first  marriage,  the  reputed  first  husband  was  called,  but  he  was 
gected  upon  the  ground  that  a  husband  was  incompetent  to  testify  against 
wife,  and  the  prisoner  was  acquitted,  there  being  no  other  witnesses  to 
tiie  existence  of  the  first  marriage;  but  it  is  evident  that  had  an  objection 
to  the  wituess  sufficed  to  establish  the  existence  of  the  first  marriage,  the 
prisoner  could  never  have  been  acquitted  on  account  of  failure  of  proof  as  to 
that  fact:    See  also  remarks  of  Mr.  Wharton  in  his  Criminal  Evidence,  sec. 
3&7*     In  Canada,  it  has  been  ruled,  that  on  an  indictment  for  bigamy,  the  first 
"wife  is  inadmissible  to  prove  in  favor  of  defendant  that  their  marriage  was 
invalid.     Bex  v.  Madden,  14  Up.  Can.  Q.  B.  588.     The  ruling  seems  entirely 
indefensible,  for  if  the  marriage  was  invalid,  then  no  ground  of  incompetency 
exists  which  can  bar  the  evidence  of  the  woman;  therefore,  a  rejection  of  the 
'witntwi  would  prejudge  one  of  the  material  facts  of  the  case. 

After  a  first  marriage  is  proved,  the  second  wife  is  competent  to  testify,  as 
to  all  matters  material  to  the  prosecution,  other  than  as  to  the  existence  of 
the  first  marriage,  this  reservation  being  made  for  reasons  set  out  before; 
UnUed  States  v.  MUes,  23  Alb.  L.  J.  326;  Rex  v.  Sergeant,  Russ.  &  M.  354; 
Statev,  Patterson,  2  Ired.  346;  Finney  v.  State,  3  Head,  544;  State  v.  Jolmson, 
12  Minn.  476. 

Whether  a  wife  may  testify  against  her  husband,  held  for  high  treason,  is 
doabtful.  There  is  a  dictum  to  the  e£fect  that  she  can  in  Mary  Oregg^s  case: 
T.  Baym.  1;  but  it  does  not  seem  to  have  met  the  approval  of  text- writers. 
See  GreenL  on  Ev.  sec.  345;  Phill.  on  Ev.  71. 


LONGWORTH  V.   SOREVEN. 

[3  Bill,  398.] 

Thk  Advaktaoes  07  AN  AUDITA  QUERELA  may  all  be  obtained  by  motion, 
under  the  modem  practice. 

An  Aunrr  a  Querela  is  a  proceeding  to  prevent,  recall,  avoid,  or  set  aside  aa 
execution,  founded  upon  matters  arising  subsequent  to  the  judgment^ 
which,  therefore,  the  party  had  not  opportunity  to  plead. 
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An  Audita  Querela  wnjj  not  Lie,  at  the  instance  of  one  not  a  party  to  tht 
jadgment,  to  set  aside  a  levy  and  sale  npon  the  ground  that,  thon^  the 
property  sold  'was  covered  by  the  jadgment  lien,  yet  that  at  the  time  it 
belonged  to  the  petitioner,  and  there  was,  as  known  to  the  sheriff  and 
purchaser  at  the  sale,  ample  property  belonging  to  the  jadgment  debtor 
which  might  have  been  sold  in  satisfaction  of  the  judgment. 

Motion  by  Besselea  to  set  aside  a  levy  and  sale,  under  execu- 
tion issued,  in  the  above  action.  A  tract  of  land  purchased  by 
Besseleu  from  the  defendant,  subject  to  the  judgment  lien  of 
plaintiff,  had  been  sold  at  this  sale.  Besseleu  alleged  that  at 
the  time  there  was  ample  property  of  the  defendant  that  might 
have  been  applied  in  satisfaction,  and  that  this  was  known  at 
the  time  to  the  purchaser  at  the  sale  and  the  sheriff.  The  peti- 
tioner claimed  that  this  relief  would  have  been  granted  under  the 
ancient  writ  of  audila  querela,  and  that  the  purposes  of  this 
writ  could  be  answered  by  motion.  The  motion  was  denied. 
Petitioner  appealed. 

Peitigru,  for  the  motion. 

Mazyck^  contra. 

By  Court,  Eablb,  J.  (sitting  for  Mr.  Justice  Harper).  The 
mode  of  proceeding  by  writ  of  audita  querela,  has  never  been 
used  in  this  state,  at  least,  never  used  technically  and  accord- 
ing to  the  precedents.  It  is  occasionally  resorted  to,  as  a  com- 
mon law  remedy,  in  several  of  the  states,  in  Massachusetts, 
New  York,  and  Maryland;  as  late  as  1810  in  Massachusetts,  and 
1820  in  New  York:  10  Mass.  101;  17  Johns.  484.  It  is  of  rare 
occurrence,  however,  either  in  England  or  in  this  country. 
The  indulgence  of  the  courts,  in  granting  summary  relief  upon 
motion,  in  all  cases  of  evident  injustice,  illegality,  and  oppres- 
sion, has  rendered  useless  the  writ  of  audita  querela,  and  driven 
it  out  of  practice;  and  the  modern  course  of  proceeding,  both 
in  England  and  in  this  state,  is  to  interpose  in  a  summary  way, 
in  all  cases  where  the  party  would  be  entitled  to  relief  on  avudila 
querela:  3  Bl.  Com.  403;  1  Bos.  &  Pul.  428;  1  Salk.  03;  4 
Johns.  190.  Where  the  facts  are  doubtful,  and  the  court  should 
be  unwilling  or  unable  to  decide  them,  an  issue  might  be 
ordered,  which  I  think  has  been  the  practice  in  this  state;  and 
then  such  an  issue  would  become  the  substitute  for  the  formal 
and  technical  writ  of  audita  querela,  and  answer  the  same  end. 
Or  the  party  complaining  might  be  put  to  that  writ,  as  a  com* 
mon  law  mode  of  proceeding,  which  is  a  regular  suit,  where  the 
parties  may  take  issue  in  law  or  in  fact,  and  a  regular  judgment 
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mast  be  pronounced:  1  Mass.  101;  17  Johns.  484.  I  should 
be  unwilling  to  say  that  it  is  so  far  obsolete  that  our  courts 
would  not  allow  it,  if  preferred. 

The  present  motion  is  therefore  considered  as  a  substitute  for 
the  writ  of  audita  querela,  and  as  the  opinion  of  the  court  has 
been  formed  upon  the  case  made  by  the  actor  in  the  motion, 
the  material  facts  of  which  are  not  controverted,  its  judgment 
will  be  pronounced  as  if  they  had  been  found  by  a  jury,  on  an 
issue  on  audita  querela.  The  question  then  is,  whether  the 
case  made,  if  found  on  audita  querela,  would  entitle  the  party 
complaining  to  the  relief  which  he  seeks.  As  the  authorities 
mainly  relied  on  by  the  counsel  for  the  actor  in  the  motion, 
were  cases  of  audita  querela,  it  may  be  well  to  ascertain  what 
was  the  object  and  nature  of  that  writ.  "  An  audita  querela  is 
a  writ  to  be  delivered  against  an  unjust  judgment  or  execution, 
by  setting  it  aside  for  some  injustice  of  the  party  that  obtained 
it,  which  could  not  be  pleaded  in  bar  to  the  action;  for  if  it 
could  be  pleaded,  it  was  the  party's  own  fault,  and  therefore 
he  shall  not  be  relieved,  that  proceedings  may  not  be  endless:" 
1  Bac.  Abr.  807,  Aud.  Quer. 

It  is  where  a  defendant,  against  whom  judgment  is  recovered, 
and  who  is  therefore  in  danger  of  execution,  or  perhaps  actually 
in  execution,  may  be  relieved  upon  good  matter  in  discharge, 
which  has  happened  since  the  judgment,  where  he  hath  good 
matter  to  plead  and  no  opportunity  to  plead  it:  3  Bl.  Com.  403, 
**  An  audita  querela  to  prevent  or  recall  an  execution,  may  be 
sustained  upon  some  ground  which  occurred  after  the  rendition 
of  the  judgment,  so  that  the  debtor  had  no  opportunity  to  plead 
it  or  give  it  in  evidence:"  12  Mass.  268;  and  so  are  all  the  au- 
thorities. It  is  a  proceeding  to  prevent  or  recall,  to  avoid  or 
set  aside,  an  execution,  upon  matter  subsequent,  which,  in  law 
or  equity,  shows  that  it  should  not  have  been  allowed,  or  that 
it  is  discharged,  and  that  the  party  complaining  is  not  liable;  as 
where  execution  is  sued  out  upon  a  statute  before  the  time:  1 
Boll.  120,  307.  Or  upon  a  statute  taken  without  authority,  ot 
not  duly  sealed:  Cro.  Eliz.  233.  So  if  a  man  pay  a  judgment 
and  be  afterwards  taken  in  execution:  2  Cro.  29;  or  a  party  dis- 
chai^ed  under  the  insolvent  act,  after  judgment  may  be  re- 
lieved by  audita  querela:  4  Johns.  191.  So  if  a  man,  being 
served  vnth  process,  pay  the  debt  on  the  promise  of  the  plaint- 
iff to  discontinue,  and  he  proceed  to  obtain  judgment  and  ex- 
cation:  1  Mass.  101.  In  all  these  cases,  and  in  all  that  I  can 
find,  the  execution  is  avoided  or  set  aside.     But  the  motion 


384  LoNOWORTH  V.  ScREYEN.         [S.  Carolina, 

now  before  tbe  court  is  not  to  avoid  or  set  aside  the  executiou, 
which  is  admitted  to  have  been  regularly  sued  out  upon  a  judg- 
ment which  is  yet  in  full  force,  and  which  is  not  alleged  to  be 
unjust,  fraudulent,  or  unlawful.  The  motion  is  to  set  aside  a 
levy  and  sale,  made  according  to  all  the  forms  of  law,  of  prop- 
erty which  is  admitted  to  have  been  bound  by  the  judgment  and 
liable  to  the  execution.  It  is  a  motion  to  prescribe  the  mode  of 
enforcing  the  execution,  and  to  restrict  the  legal  rights  of  the 
plaintiff  according  to  a  supposed  principle  of  equity,  admitting 
the  ultimate  liability  of  the  property  in  question.  It  seems  to 
me  that  there  is  no  analogy  between  this  and  the  cases  of  audita 
querela  reported  in  the  books;  nor  does  it  come  within  their 
principle.  It  is  said  if  the  conusor  (in  stat.  mer.  or  staple) 
enfeoff  several  men  of  several  parts  of  the  land,  and  after,  the 
conusee  sues  execution  of  the  statute  against  one  only,  he  shall 
have  an  aitdita  querela  upon  this  matter:  1  Bac.  Abr.,  Au4L 
quer,,  B;  aud  so  in  2  Id.  698,  to  the  same  effect,  and  more  at 
length;  and  this  is  the  authority  mainly  relied  on.  It  might  be 
enough  to  reply  that  the  statutes  of  IB  Edw.  I.,  c.  3,  De  Mercor 
toribuSy  and  of  27  Edw.  I.,  c.  9,  stat.  staple,  were  not  expressly 
made  of  force  in  this  state;  and  if  they  are  so  held  by  construc- 
tion, those  of  16  and  17  Car.  II.,  o.  5,  and  22  and  23  Oar.  11., 
c.  2,  by  which  the  right  of  the  feoffee,  in  the  cases  supposed,  is 
taken  away,  must  also  be  regarded  as  of  force,  and  then  there 
is  an  end  of  the  authority. 

The  process  of  extending  lands  upon  the  statutes  merchant 
and  staple  in  England,  bears  no  resemblance  to  our  sale  on  ex- 
ecution. There  the  execution  was  granted  against  the  lands, 
goods,  and  chattels,  and  they  were  to  be  delivered  to  the  conn- 
see  by  a  reasonable  extent,  till  the  debt  be  levied.  A  pur- 
chaser of  part,  after  statute  acknowledged,  if  the  plaintiff  sued  out 
execution  ag^ainst  him  alone,  might,  by  audita  querela,  set  aside 
he  execution,  because  it  did  not  conform  to  the  statute  which 
required  the  execution  to  be  extended  on  all  the  lands.  And 
';here  was  good  reason  for  this,  for  if  the  whole  were  extended, 
<he  feoffee  would  be  Booner  reinstated  in  possession  of  his  por- 
tion, as  the  debt  would  be  sooner  paid.  It  was  error  on  the 
(ace  of  the  execution.  Besides,  it  was  a  continuing  execution, 
Qot  satisfied  and  extinct  by  delivery  of  the  lands,  but  remaining 
open  and  operative  until  paid  by  tbe  rents  and  profits.  To  pro- 
duce any  analogy,  it  must  be  supposed  that  the 'feoffee,  after 
extent,  should  permit  tbe  plaintiff  to  remain  in  possession  until 
his  execution  was  satisfied,  and  then  bring  his  audita  querela.  No 
such  case  can  be  found,  nor  can  any  case  be  found  of  relief  by 
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audita  querela,  wbere  the  execution  has  been  satisfied,  paid  off, 
or  otherwise  discharged  by  the  party  complaining.     To  render 
these  cases  analogous  in  another  mode,  let  it  be  supposed  that 
Screven,  instead  of  one  parcel,  had  aliened  all  his  land,  in- 
cluding the  lots  in  Grahamville,  to  different  feoffees;  all  being 
liable,  the  claim  of  the  actor,  Besseleu,  to  subject  the  other 
lands  to  levy  and  sale,  would  have  been  as  strong  as  now. 
And  yet  I  do  not  perceive  how  the  plaintiff  could  have  been 
controlled  in  his  selection,  or  if  he  had  sold  Besseleu's  first, 
how  relief  could  have  been  granted.     The  judgment  binds  all, 
and  binds  equally.    I  can  not  understand  degrees  of  more  or 
less  in  a  legal  lien.     The  plaintiff  can  not  sell  all  the  lands,  if 
one  parcel  will  suffice;  nor  would  it,  in  the  case  supposed,  be 
the  interest  of  one  feoffee,  that  all  should  be  sold,  his  own  as 
well  as  the  others,  in  order  that  the  execution  should  be  paid 
off,  and  the  surplus  be  distributed,  as  it  is  in  the  case  of  the 
feoffee  of  the  conusor  on  the  stat.  mer.  and  stap.  that  all  the 
lands  should  be  extended,  in  order  that  he  might  be  the  sooner 
reinstated.     The  plaintiff,  therefore,  would  necessarily  select 
the  property  he  would  sell,  and  it  would  be  a  singular  applica- 
tion to  the  court  of  law,  to  prescribe  the  order  in  which  he 
should  sell;  and  it  would  be  still  more  singular,  after  the  sale 
of  one  parcel,  to  make  a  motion  to  set  it  aside,  because  he 
had  not    sold  one  instead  of   another,   or  because  he   had 
not  sold  the  whole.     I  think  it  will  be  seen  that  there  is  no 
analogy,  and  that  the  supposed  authority  has  no  weight.    Put- 
ting out  of  view  the  cases  of  audita  querela,  and  considering 
this  question  by  the  rules  which  govern  the  court  in  granting 
summary  relief  on  motion,  is  the  actor  in  the  motion  entitled  to 
the  relief  which  he  seeks,  on  the  ground  that  the  conduct  of 
the  sheriff  and  plaintiff  was  unlawful,  or  that  there  was  par- 
tiality and  injustice  ? 

The  cases  of  relief,  either  by  audita  querela,  or  on  motion , 
have  been  before  execution  sued  out,  or  before  satisfaction 
while  yet  in  fieri,  and  therefore  within  the  control  of  the  court 
from  whence  it  issued.  There  have  been  instances  of  setting 
aside  a  levy  and  sale,  too,  for  some  manifest  illegality,  but  I 
apprehend  only  at  the  application  of  the  defendant  or  party  to 
the  record,  and  not  at  the  instance  of  a  third  person,  who  only 
set  up  a  claim  to  the  property  sold.  In  the  case  at  bar,  a  reg- 
ular and  lawful  execution  was  placed  in  the  sheriff's  hands;  its 
mandate  was  to  sell,  and  the  sheriff  has  sold.  The  execution  is 
no  more;  it  is  extinct,  having  performed  its  office.      The  sher- 
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iff  has  sold  what  be  bad  a  right  to  sell.  The  plaintiff  had  a 
right  to  his  money,  and  he  has  received  it;  and  the  purchaser 
has  acquired  a  legal  and  perfect  title  to  the  lands.  It  can 
never  be  allowed  that  all  this  shall  be  done  away,  beoaose 
Besseleu  may  have  to  sue  Screven  to  recover  back. 

This  is  said  not  to  be  a  case  of  contribution,  but  of  exemp- 
tion. But  it  is  not.  The  party  does  not  claim  to  exempt  the 
land,  but  only  to  postpone  its  liability.  Whatever  may  have 
been  the  result  of  such  a  motion,  if  made  before  sale,  when  no 
new  rights  had  vested,  nor  old  ones  been  extinguished,  it  is  now 
too  late.  It  becomes  a  question  of  compensation  between  him, 
the  defendant,  and  the  junior  judgment  creditors,  at  whose 
instance  the  sale  is  said  to  have  been  made,  and  who  expect  to 
reap  its  benefits.  If,  under  the  circumstances  of  this  case,  the 
property  sold  was  equally  bound;  if  the  sheriff  had  a  legal 
right  to  sell,  then  the  notice  does  not  affect  the  purchaser's 
title.  He  had  a  legal  title,  and  therefore  a  perfect  one.  He 
could  have  recovered  in  trespass,  and  may  now,  being  in  pos- 
session, successfully  defend  against  Besseleu.  To  set  aside 
such  a  sale,  and  subvert  such  a  title  on  motion,  would  be  a 
novelty;  and  if  the  sale  be  allowed  to  stand,  it  would  be  pre- 
posterous to  compensate  Besseleu  by  compelling  the  plaintiff 
to  refund  the  proceeds. 

I  do  not  think,  therefore,  that  the  conduct  of  the  sheriff  and 
plaintiff  was  unlawful,  in  the  only  available  sense  of  the  word. 
It  is  said,  then,  partiality  and  injustice  afford  a  ground  of  re- 
lief. These  are  vague  terms.  The  judgment  and  execution 
can  not  be  said  to  be  unjust,  without  derogating  from  the 
court,  and  partiality  is  not  repudiated  in  the  law.  A  failing 
debtor  is  allowed  to  show  partiality  by  preferring  some  credit- 
ors to  others.  A  plaintiff  having  a  judgment  against  several 
for  the  same  demand,  may  show  partiality  by  laying  his  execu- 
tion on  the  goods  of  either.  Where  a  defendant  has  put  away 
his  property,  bound  by  execution,  in  the  hands  of  several  per- 
sons, the  plaintiff  may  select  the  one  who  shall  suffer.  And 
one  who  holds  the  bond  of  a  principal,  with  several  securities, 
may  sue  one  alone,  and  omit  all  the  others.  There  is  nothing 
in  the  objection.  What  would  be  the  result  of  such  an  appli- 
cation, on  a  proper  case  made  before  sale,  this  court  will  not 
anticipate,  and  forbear  to  express  an  opinion. 

The  motion  is  dismissed. 

JouNSON  and  O'Neall,  JJ.,  concurred. 


Audita  Querela. — Tbo  deiinition  of,  object  of,  eto.,  of  this  writ  are  ffwfn 
in  Staniford  v.  Barry,  15  Am.  Dec.  C92  and  note;  and  in  LUUe  v.  Cook,  Id.  09a 
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ToPHAM  i;.  Roche.  Cobbett  i;.  Roche. 

[2  Hn.T„  807.J 

A  PUHciPAL  IS  Bound  bt  thb  Acts  of  his  Aosnt,  done  within  the  i^gnlw 
oonne  of  his  employment,  even  though  done  in  opposition  to  his  special 
command,  if  this  command  was  not  known,  at  the  time,  to  the  person 
contracting  with  the  agent. 

AasiTHPSiT  FOB  Gooi>3  FiTBNiSHED,  without  request,  express  or  implied,  or 
acceptance  of  the  goods,  by  the  defendant,  even  though  the  benefit  of 
the  goods  has  reached  him,  will  not  lie.  Therefore,  where  one  assuming 
to  act  as  agent  for  defendant,  in  his  absence,  caused  to  be  furnished  to 
his  shop  goods  which  were  then  used  in  the  trade  of  the  shop,  said  as* 
somed  agent  not  having  authority  for  such  purpose,  defendant  was  held 
not  liable. 

AasuKPsiT.  Defendant,  a  merchant  tailor,  departing  for 
Europe,  left  one.  Lane,  in  charge  of  his  shop  as  cutter,  with 
orders  not  to  buy  on  credit.  He  also  appointed  one  Seymour 
his  attorney,  during  his  absence.  Seymour  paid  the  current 
expenses  of  the  shop,  and  paid  for  the  goods  furnished  the 
shop,  or  ordered  them  when  needed.  Lane  ncTertfaeless  in- 
duced plaintiffs  to  furnish  the  goods,  the  value  of  which  is 
now  in  controversy,  on  the  credit  of  defendant,  by  leading  them 
to  believe  that  his  authority  extended  to  giving  orders  for  goods. 
The  two  cases,  depending  upon  the  same  evidence,  were  tried 
together.  The  jury,  though  charged  that  defendant  was  not 
liable  under  the  circumstances,  yet  found  for  plaintiffs.  De- 
fendant appealed  and  moved  for  a  new  trial. 

PeUigrUf  for  the  appellant. 

Frosi  and  Bice,  contra, 

Johnson,  J.  The  plaintiffs'  cases  are  founded  on  the  as- 
sumption that  Lane  was  authorized  by  the  defendant  to  pur- 
chase the  goods  on  his  account,  and  whether  he  was  or  not, 
constitutes  the  leading  question  in  this  case.  The  absence  of 
the  proof  of  any  special  authority  for  that  purpose,  is  in  itself 
conclusive  that  none  such  was  given,  and  in  addition  to  this, 
the  converse  is  as  clearly  proved  as  it  is  possible  to  prove  a 
negative;  in  the  last  conversation  he  had  with  defendant  he  was 
told  not  to  credit.  But  the  defendant  was  a  merchant  tailor, 
and  Lane  was  employed  in  his  shop  as  cutter  and  foreman,  and 
it  is  contended  for  the  plaintiffs  that  this  relation  between  them 
constituted  Lane  the  defendant's  general  agent  to  contract  for 
him  in  relation  to  everything  connected  with  the  business  of 
the  shop. 
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The  principal  is  bound  by  the  acts  of  his  agent  done  in  the 
regular  course  of  his  employment,  and  if  purchasing  goods  for 
the  use  of  the  shop,  regularly  and  properly  belongs  to  the  de- 
partment which  Lane  occupied  iu  the  defendant's  shop,  then,  of 
course,  the  defendant  is  bound;  but  otherwise,  not.  The  terms 
*' cutter  and  foreman,"  by  which  Lane's  station  in  the  shop  is 
expressed,  do  not  iu  themselves  necessarily  indicate  un  author- 
ity to  bind  his  priiu:ipal  by  purchases  made  for  the  use  of  the 
shop.  As  I  understand  them,  they  held  Lane  out  to  the  com- 
munity as  one  skilled  in  the  art  of  cutting  clothf^s,  and  confer 
on  him  a  general  superintendence  of  the  work  done  in  the  shop. 
I  profess,  however,  not  to  be  well  informed  as  to  the  nature 
and  extent  of  this  agency,  and  it  may  import  more  than  I  have 
supposed.  The  extent  of  it  can  only  be  resolved  by  the  usages 
Bnd  general  understanding  of  the  community.  Mr.  Seybring, 
the  only  witness  who  testifies  as  to  this  point,  says  generally, 
that  in  the  absence  of  the  principal,  when  no  attorney  is  ap- 
pointed, the  cutter  and  foreman,  when  they  concenter  in  the 
same  person,  has  the  care  of  the  business;  and  that  is  in  accord- 
ance with  what  I  have  before  stated.  But  certainly  there  is 
nothing  in  this  evidence  of  the  usage  and  understanding  of  the 
community  which  would  have  authorized  Lane  to  purchase 
goods,  even  for  the  use  of  the  shop,  on  the  credit  of  the  defend- 
ant. Such  authority  does  not,  as  before  observed,  obviously  arise 
out  of  the  nature  of  the  agency,  and  if  the  general  understand- 
ing has  extended  it  beyond  what  it  imports,  it  was  incumbent 
on  the  plaintiffs  to  have  shown  it. 

The  witness  Lane  testified  that  the  goods  were  appropriated 
to  the  use  of  the  defendant;  that  they  were  worked  up  in  his 
shop  and  sold  to  customers  for  the  benefit  of  the  defendant; 
and  it  is  insisted  that  on  that  account  the  defendant  is  liable, 
conceding  that  he.  was  not  bound  by  the  contract  of  Lane. 

In  ExaU  v.  Partridge,  8  T.  R.  310,  Lord  Eenyon  denies  most 
authoritatively  that  one  can,  by  a  voluntary  payment  of  money 
for  another,  make  that  other  his  debtor;  for  he  observes,  that  if 
I  owed  a  sum  of  money  to  a  friend,  and  an  enemy  chose  to  pay 
that  debt,  the  latter  might  convert  himself  into  my  creditor, 
nolens  volens,  which  will  not  be  allowed.  And  per  Lawrence,  J. , 
*'  one  of  the  propositions  stated  by  the  plaintiffs'  counsel  cer- 
tainly can  not  be  supported,  that  whoever  is  benefited  by  a 
payment  made  by  another,  is  liable  to  an  action  of  assumpsit 
by  that  other;  for  one  person  can  not  by  a  voluntary  payment 
raise  an  assumpsit  against. another,"  and  the  same  principle  is 
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again  advanced  by  Lord  Kennjon  in  Child  v.  Morley,  8  T.  B. 
613. 

The  rule  laid  down  by  Saunders,  on  which  the  counsel  against 
the  motion  has  mainly  relied,  is,  that  when  a  party  derives  a 
benefit  from  the  consideration,  it  is  8u£Scient,  because  it  is 
equivalent  to  a  request;  and  the  examples  which  he  puts  in  illus- 
tration, are  when  one  pays  a  sum  of  money  or  buys  goods  for  me 
without  my  knowledge,  and  afterwards  I  agree  to  the  payment, 
or  receive  the  goods,  that  this  is  equivalent  to  a  previous  re- 
quest: 1  Saund.  264,  note.  But  I  apprehend  there  is  nothing  in 
this  rule  inconsistent  with  that  laid  down  in  Exall  v.  Partridge. 
In  the  case  supposed,  there  is  an  express  promise  to  pay  the 
money  advanced  without  the  knowledge  of  the  promisor,  and 
an  actual  receipt  and  acceptance  of  the  goods  purchased;  and 
the  obligation  to  pay  arises  out  of  the  act  of  the  promisor, 
and  not  out  of  the  voluntary  act  of  him  who  pays  the  money 
and  purchased  the  goods;  and  that  constitutes  the  true  distinc- 
tion. One  can  not  make  another  his  debtor  against  his  will;  but 
if  the  party  charged  has  derived  a  benefit  from  money  paid 
or  laid  out  by  another,  and  he  promise  to  pay  it,  or  does  any 
other  act  from  which  his  assent  may  be  fairly  inferred,  he  is 
liable.  There  is  no  evidence  that  the  defendant  ever  promised  to 
pay  the  plain  ti£fs  for  these  goods,  or  that  he  ever  did  any  other  act 
from  which  his  assent  could  be  inferred.  His  liability,  if  he  be 
liable,  rests  upon  the  fact  that  the  goods  were  made  up  in  his 
shop,  and  sold  to  customers  on  his  account.  If  we  were  at  lib- 
erty to  substitute  our  notions  of  moral  right  for  the  rules  of 
law,  founded  on  a  broad  and  general  view  of  the  true  interest 
of  society,  I  should  be  disposed  to  think  there  was  some  merit 
in  this  claim;  but  upon  a  closer  examination  we  shall  find  that 
however  reasonable  it  may  be,  it  was  utterly  impracticable  as  a 
rule  of  right.  Lane  took  upon  himself,  without  authority,  to 
purchase  goods  from  the  plaintiffs  on  account  of  defendant. 
They  were  mixed  up  with  other  goods  of  defendant,  made  into 
clothes  by  his  workmen  and  sold  to  his  customers,  and  accord- 
ing to  the  most  refined  notions  of  equity,  the  defendant  would 
only  be  liable  to  the  precise  extent  to  which  he  was  benefited; 
to  ascertain  this,  the  most  minute  account  of  every  article,  and 
the  value  of  every  stitch  in  making  the  different  garments, 
would  be  necessary,  and  it  is  enough  to  say,  that  such  an  ac- 
count is  utterly  impracticable — it  is  precisely  the  case  of  one 
man's  so  mixing  up  his  money  or  goods  with  that  of  another 
that  they  can  not  be  distinguished  and  separated,  and  for  hia 
Wrong  he  is  subjected  to  the  loss  of  his  goods. 
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The  oases  of  Edwards  v.  Smith,  22  Com.  L.  630;  Bennett  v. 
Hevidenon,  3  Com.  L.  626;^  and  Winkfidd  t.  PackingUm,  12 
Com.  L.  765/  relied  on  by  the  counsel,  do  not  appear  to  me 
to  have  any  direct  bearing  on  the  case.  In  the  two  first,  the 
question  was,  whether  the  principal  was  bound  by  the  con- 
tract of  his  agent  made  in  the  course  of  his  employment. 
Here  the  question  is,  whether  the  agent  had  authority  to  oon- 
traot  for  his  principal. 

The  motion  must  therefore  be  granted. 

Habpeb,  J.,  concurred. 

Onx  CoNTRAcriNa  WITH  A  Okmbral  Agxnt  is  not  affeotad  by  the  ezistenot 
of  any  private  instraotiona  between  principal  and  agent:  Mwm  t.  Commif- 
rioners,  8  Am.  Deo.  219. 

Assumpsit  will  not  Always  Ldb  beoanae  the  benefit  of  money  baa 
reached  defendant;  a  stranger  can  not,  of  his  own  motion,  conatitate  himaell 
a  creditor:  Turner  v.  Egerfon,  19  Id.  235;  see  Forsyth  v.  Oannon,  21  Id.  241. 


In  the  Matter  of  Kottman. 

[2  Hnj.,  863.] 

CusTODT  OF  A  Child  Bsouoht  up  on  Hawkab  Ck>BPU8  will  not  be  ordered 
deliirered  to  the  legal  guardian.  The  pnrpoae  of  the  writ  is  anawered  by 
informing  the  child  that  it  is  at  liberty  to  go  where  it  pleaaea. 

Idbm — ^BuT  IT  THE  Child  BE  OF  TOO  TENDER  AN  Age  to  oxerciae  a  power  of 
choice,  then  the  coatody  will  be  ordered  ao  delivered. 

The  Betubn  or  such  Child  may  be  protected,  at  the  disoretion  of  the 
court,  if  there  be  reason  to  fear  that  the  parent  or  goardian  will  attempt 
to  take  possession  or  control  of  the  child  for  an  improper  pnrpoee. 

TTapwaw  corpus.  Upon  writ  directed  to  Mrs.  Thompson, 
Frederick  Kottman,  minor,  fifteen  years  old,  was  brought  into 
court.  Motion  was  then  made  in  behalf  of  Eottman's  father, 
that  the  custody  of  the  child  be  delivered  him.  The  court  re- 
fused to  do  more  than  inform  the  child  that  he  was  at  liberty  to 
go  where  he  pleased.  Owing  to  affidavits  filed  by  Mrs.  Thomp- 
son, to  the  effect  that  Kotfman's  father  had  been  guilty  of 
unprovoked  cruelty  towards  him,  the  court  required  of  the 
father  security  against  the  further  repetition  of  such  cruelty. 
The  father  appealed. 

Bailey  and  Petligru,  for  the  appellant. 

Grimke,  contra, 

Uabpbr,  J.  There  is  no  question  of  the  perfect  legal  right  of 
a  father  to  the  possession  and  control  of  his  child.    It  is  a  differ- 

1.    S.  0..  3  SUrk.  680.  3.    S.  0..  3  Otf .  ft  P.  ON. 
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ent  question,  however,  whether  he  is  entitled  to  the  aid  of  the 
process  of  the  court  to  recover  a  truant  boy  from  any  one  with 
ivhom  he  may  chance  to  have  taken  refuge.    In  general  it  will  not 
admit  of  doubt  that  the  only  object  of  the  writ  of  habeas  corpus 
18  to  set  at  large  those  who  are  illegally  restrained  of  their  liberty, 
and  this  applies  equally  whether  the  person  restrained  be  an  in- 
fant or  of  full  age.     That  this  ia  the  principle  will  easily  appear 
from  a  reference  to  the  cases.     When  an  infant  is  brought  up, 
however,  on  a  suggestion  of  being  illegally  restrained,  the  mere 
order  for  his  discharge,  informing  him  that  he  is  at  liberty  to  go 
where  he  pleases,  would  only  amount  to  this,  that  the  parent  who 
is  present,  might  take  the  possession  and  government  of  the  in- 
fant.   But  if  the  court  perceives  that  the  parent  desires  to  regain 
possession  of  the  child  for  any  ill  purpose,  or  that  it  might  be 
^ngerous  for  the  child  to  return  to  him,  it  will  protect  the 
child  redeundo^  and  restrain  the  parent  from  meddling  with 
him.     This  is  the  only  discretion  which  the  court  of  law  is  at 
liberty  to  exercise.     In  the  case  of  very  young  children,  who 
are  incapable  of  judgment  or  choice,  they  must  always  be  de- 
tained by  the  act  of  the  person  in  whose  custody  they  are,  and 
the  court  will  direct  them  to  be  delivered  to  the  parent  or  other 
person  entitled  to  the  custody.      The  case  of  The  King  v. 
Johnson,  1  Str.  579,  which  was  relied  on  on  the  part  of  the  ap- 
pellant, illustrates  this.    In  that  case  the  infant  is  stated  to 
have   been  nine  years  of  age.     The  court  at  first  doubted 
whether  it  could  do  more  than  to  declare  the  infant  at  liberty 
to  go  where  she  pleased,  but  finally  decided  that  as  she  was  a 
very  young  child,  who  had  no  judgment  of  her  own,  she  should 
be  delivered  to  her  guardian.    In  other  cases  commenting  on 
this,  it  is  stated  that  the  child  was  but  six  years  old:  8  Mod. 
andSBurr.  1436;in  Eexy,  Smithy^  hovrever,  that  decision  was  dis- 
approved of,  of  course,  on  the  ground  that  the  infant  was  old 
enough  to  have  some  judgment  and  capacity  of  choice,  and  the 
court  declared  that  upon  this  writ  it  could  only  deliver  the  infant 
out  of  custody,  and  inform  him  he  was  at  liberty  to  go  where 
be  pleased.     In  the  Matter  of  Waldron,  13  Johns.  418,  it  was 
said  that  the  court  was  bound  ex  debito  justilioB  to  set  the  infant 
free  from  any  improper  restraint,  but  it  was  matter  of  discre« 
tion  whether  to  deliver  him  to  any  particular  person;  and  to 
the  same  effect  was  the  decision  in  the  Matter  o/Dowle,  8  Johns. 
255,'  where  the  court  sent  an  officer  to  protect  the  infants  in  re- 
tnniing.    Perhaps  it  might  be  more  correctly  said  that  the 

1.    a  str.  ML  %  Tntke  MaUer  qfMcDewla,  8  lohaa.  880. 
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office  of  the  court  is  to  discbarge  the  infant  from  illegal  re- 
straint, and  that  the  discretion  is  to  protect  the  infant  in  re- 
turning. What  is  said  by  Lord  Mansfield  in  Bex  v.  Sir  Francis 
Blake  Delavd,  3  Burr.  1434,  has  been  commonly  referred  to  as 
explaiuiDg  the  law  on  this  subject:  "In  cases  of  writs  of 
habeas  corpus  directed  to  private  persons  to  bring  up  infants, 
the  court  is  bound  ex  debUo  justitioe  to  set  the  infant  free  from 
an  improper  restraint;  but  they  are  not  bound  to  deliver  them 
over  to  anybody,  or  to  give  them  any  privilege.  This  must  be 
left  to  their  discretion  according  to  the  circumstances  that  shall 
appear  before  them." 

There  is  also  a  privilege  redeundo,  unless  the  court  should 
see  cause  to  declare  the  contrary.  In  the  case  of  Tfie  King  y. 
Ward,  1  Bl.  386,  where  a  habeas  corpus  was  granted  to  bring  up 
an  infant  of  the  age  of  eighteen  years,  who  was  suspected  of  an 
intention  to  elope  and  mariy  improperly,  no  final  order  of  the 
court  in  the  matter  is  reported.  I  suppose,  however,  that  if 
upon  her  being  brought  before  the  court,  it  had  appeared  that 
she  was  under  no  restraint,  the  court  in  ordering  her  to  be  dis- 
charged would  not  have  interfered  with  the  father's  right  to 
take  her  into  his  custody.  In  the  case  Ex  parte  Anne  Knee^  1 
Bos.  &  Pul.  N.  B.  148,  where  the  infant  was  ordered  to  be  re- 
stored to  its  mother,  it  is  apparent  that  it  was. a  very  young' 
child  at  nurse,  and  so  in  The  King  v.  Moseley,  5  East,  224,  where 
a  young  infant  had  been  taken  from  its  mother  by  force. 

In  the  case  before  us  there  is  nothing  for  this  court  to 
do.  The  judge  below  directed  the  boy  to  be  discharged,  and 
the  father  supposed  himself  to  be  restrained  from  meddling 
with  him.  We  can  not  reverse  what  is  passed.  We  can  only 
say  that  Mrs.  Thompson  is  not  entitled  to  the  custody  of  the 
boy,  and  that  the  father  has  the  legal  right  to  take  him  where 
he  can  find  him.  It  must  be  at  his  own  risk,  however,  if  he 
should  commit  a  trespass  in  doing  so.  The  appellant  has  been 
bound  in  recognizance  to  be  of  good  behavior  towards  his  son. 
This  will  not  be  forfeited  by  his  taking  him  into  possession, 
treating  him  properly,  even  if  he  should  inflict  moderate  chas- 
tisement on  a  proper  occasion.  It  will  be  forfeited  by  immod« 
erate  chastisement  or  cruel  treatment. 

Motion  dismissed. 

Johnson,  J.,  concurred. 
O'Neall,  J.,  absent. 


Tho  noto  to  State  v.  Srnilh,  20  Am.  I>eo.  332,  diaonsaeB  the  like  sabj«0l> 
IDAtter  to  that  of  the  principal  caae. 
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Mabtin  v.  Wilboubne. 

[2  Hill,  896.] 
A  Statutb  Authorizzno  SHEBim  TO  Make  Deeds,  in  pursiuuice  of  the  levy 
and  Bale  made  by  their  predecessor,  if  the  latter  ^'is  dead,  resigned,  or 
removed  from  office, "  extends  to  a  removal  from  office  brought  about  by 
the  expiration  of  the  incumbent's  term  of  office. 
A  MxsBBCiTAi*  IN  A  SH£Rirv*8  DsBD,  of  the  facts  authorizing  his  convey* 
»,  will  not  avoid  the  deed,  if  the  necessary  facts  actually  exist. 


Tbb8pa8S  to  try  titles.  Plaintiff  claimed  under  a  sheriff's  deed, 
executed  by  the  sheriff  of  Union,  in  pursuance  of  a  levy  and 
sale  made  by  his  predecessor  in  office.  There  was  a  recital  in 
the  deed  that  the  lery  and  sale  had  been  made  by  the  incum- 
bent. The  deed  was  objected  to:  1.  There  was  no  authority  in 
the  sheriff  to  execute  it  under  the  circumstances.  2.  Upon  the 
ground  of  the  misrecital.  The  last  ground  of  objection  pre- 
yailed,  and  a  nonsuit  was  granted.  This  was  a  motion  to  set 
the  nonsuit  aside. 

Dawkxna^  for  the  motion. 
Hemdon^  contra, 

Habpxr,  J.  The  most  important  question  in  the  case  is, 
whether,  under  the  act  of  assembly  of  1803,  where  land 
has  been  sold  by  the  sheriff,  but  his  office  expires  before  title 
made,  his  successor  may  execute  the  conveyance.  The  terms  of 
the  act  are,  "that  in  all  cases  where  any  sheriff  of  this  state 
shall  have  legally  sold,  or  hereafter  shall  seU,  any  tract  or 
tracts  of  land,  and  such  sheriff  is  now  dead,  resigned,  or  re- 
moved from  office,  or  hereafter  shall  die,  resign,  or  bq^emoved 
from  office,  before  such  sheriff  shall  have  made  and  executed 
title  therefor  to  the  purchaser,  it  shall  be  lawful  to  and  for  the 
successor  in  office  of  such  sheriff,  upon  the  terms  of  such  sale 
being  complied  with,  to  make  and  execute  good  and  sufficient 
title  to  the  purchaser  for  the  land  so  sold." 

The  question  arises  on  the  words,  '*  or  be  removed  from 
office."  It  is  contended  on  the  one  hand,  that  these  words  only 
apply  where  the  sheriff  has  been  removed  from  office  by  con- 
Tiction  on  impeachment;  on  the  other,  that  they  apply  equally 
where  the  sheriff  is  removed  by  operation  of  law,  at  the  expira- 
tion of  his  term  of  office.  The  former  seems  to  be  the  more 
natural  and  obTious  construction,  but  the  words  will  admit  of 
the  latter,  and  from  the  whole  character  of  the  enactment,  I  am 
inclined  to  think  the  latter  the  true  one.  The  principal  reason 
is,  that  the  necessity  and  propriety  of  the  provision  exist  in  the 
case  of  a  sheriff's  going  out  of  office  by  the  expiration  of  his 
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term,  in  as  great  a  degree,  and  indeed  in  a  much  greater  one, 
than  where  he  is  removed  on  impeachment  or  resigns.  In  the 
case  of  the  death  of  the  sheriff,  there  was  an  obvious  necessity 
for  this  provision.  Admitting  that,  as  at  common  law,  the 
sheriff,  after  going  out  of  office,  might  go  on  to  complete  the 
official  acts  which  he  had  begun,  and  that  this  applies  in  the 
case  of  land  levied  on,  yet  in  the  case  of  his  death,  there  was 
no  one  who  could  complete  the  conveyance.  The  land  could 
not  go  to  his  executors.  It  was  therefore  necessary  to  provide 
some  one  to  complete  the  transaction.  But  this  does  not  apply 
in  the  case  of  his  removal,  or  impeachment,  or  resignation.  If 
there  was  any  incapacity  in  the  sheriff  to  convey,  when  he  was 
removed  on  impeachment,  or  at  all  events,  when  he  had  resigned, 
or  any  inconvenience  in  requiring  or  permitting  him  to  do  so, 
the  same  incapacity  or  inconvenience  existed  when  he  was  out 
of  office  by  the  expiration  of  his  term;  and  the  necessity  of 
legislative  interference  existed  in  a  much  greater  degree,  as  it 
was  a  case  of  much  more  frequent  occurrence.  When  the  terms 
of  the  act  may  be  made  to  embrace  both  the  greater  and  the 
lesser  evil,  should  we  be  justified  in  restricting  it  to  the  latter? 

As  to  the  question  arising  out  of  the  misrecital  in  the  sher- 
iff's deed,  on  which  the  decision  of  the  presiding  judge  seems 
to  have  turned,  I  think  it  must  be  regarded  as  settled  by  the 
case  of  Harrison  v.  Maacwell,  2  Nott  and  McO.  847  [10  Am.  Bee. 
611],  and  HoUoway  v.  Biriwhistley  reported  in  a  note  to  that  case. 
In  the  first,  the  sheriff's  deed  recited  a  fi.  fa,  issued  from 
AbbeviUe  district.  Evidence  was  given  of  a^.  fa,  from  Laurens 
district ,)iinder  which  he  had  sold,  which  was  objected  to.  The 
court,  after  observing  that  recitals  are  convenient  but  not  in- 
dispensable, adds:  "The  bare  recital  in  a  deed  is  not  a  sub- 
stantial or  efficient  part  of  it;  nor  is  it  evidence  of  the  facts 
recited,  except  between  the  immediate  parties  to  it:"  Phill.  on 
Ev.  SoG.  After  reference  to  the  authorities,  it  is  said:  "It 
^voiild  appear  from  these  authoiities  that  a  recital  in  a  deed 
liiight  or  might  not  be  made  at  discretion,  and  consequently  a 
luisrccital  of  that  which  is  legally  immaterial,  is  unimportant. 
It  is  not  the  recital  of  a  power  and  authority  to  sell  and  convey 
^vhich  gives  the  right,  nor  is  it  evidence  of  the  right;  it  is  suffi- 
cient that  the  right  did  exist,  and  that  the  seller  acted  upon  iV* 
And  iu  HoUoway  v.  BirtwhisUe,  it  is  said  to  be  sufficient  to  show 
that  the  sheriff  was  authorized  to  sell,  and  did  sell. 

The  motion  is  granted^ 

Johnson  and  O'Neall,  JJ.,  concurred. 
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MiSBBdTAUB  IK  A  Tax  Debd,  what  effect  of:  Jackson  v.  Shepard,  17  Am. 
Deo.  612;  and  note. 

Shkbivf  Who  sas  Gonb  out  or  Omcx  may  complete  by  deed  the  ezeoa- 
tion  levied  while  he  was  yet  in  office:  AUea  v.  TVem^fe,  7  Id.  730. 


Mubphy  v.  Hiqginbottom. 

[2  Bill,  897.] 

Gatiat  EboTDB  APPLIB8  TO  EXECUTION  Sales,  and  bars  a  porohaser  at  snoh 
sale,  who  has  snffered  a  recovery  of  the  property  bought,  by  title  pen- 
mount,  from  recourse  against  the  plaintiff  in  execution. 

A  fiOKD  OF  Indxxnitt  TO  THB  Shkbiff,  to  protect  him  from  the  consequences 
of  a  sale  under  execution,  has  no  effect  beyond  the  parties  to  the  bond« 
and  will  give  a  purchaser  who  has  suffered  a  recovery  of  the  property 
bought  at  the  sale  no  additional  right  of  action. 

Absdkpsit.  Plaintiff  at  an  execution  sale  bad  purchased  a 
negro  slave,  of  ^hicb  he  subsequently  suffered  a  recovery  by 
title  paramount.  Defendant  was  one  of  the  execution  creditors, 
and  had  reoeiTed  a  portion  of  the  purchase  money  paid  at  the 
sale;  it  was  the  object  of  this  action  to  recover  that  portion. 
Plaintiff  also  relied  upon  it,  that  the  sheriff  by  whom  the  sale 
was  made  had  only  carried  out  the  sale,  after  an  indemnity 
against  its  consequences  had  been  promised  him  by  defendant, 
and  only  paid  over  this  portion  of  the  proceeds  to  defendant 
after  he  had  given  him  a  bond  of  indemnity. 

BoTisaU,  for  the  motion. 

PcUierson^  contra. 

(yNsAix,  J.  Like  the  presiding  judge  below,  I  have  been 
mnch  disposed  to  sustain  this  action;  but  on  reflection,  I  am 
Baiisfied  that  it  can  not  be  done  without  an  unprecedented 
Tiolation  of  fixed  principles. 

The  general  and  well-established  legal  rule  is,  that  there  is  no 
implied  warranty  of  title  at  a  sheriff's  sale;  the  interest  of  the 
defendant  is  alone  sold.  The  purchaser  is  to  judge  for  himself, 
whether  he  can  obtain  anything  by  his  purchase;  if  he  buys,  and 
is  unable  to  support  his  title  to  recover  or  retain  possession  of 
the  land  or  property  bought,  the  maxim  caveai  emptor,  which 
gOTemed  his  purohase,  will  generally  exclude  him  from  any 
reeonrse  upon  the  sheriff,  the  plaintiff  at  whose  suit  the  sale 
was  made,  or  the  defendant  as  whose  property  the  land  or  per* 
sonal  chattels  was  sold. 

The  only  cases  which  I  recollect,  and  which  can  be  urged  as 
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exceptions  to  this  rule,  are  the  cases  of  Herbemont  v.  Sharp,  2 
McCorcl,  264,  and  Minier  v.  Derii. 

The  case  of  Herbemont  v.  Sharp  was  the  case  of  a  role  to  show 
cause  why  satisfaction  should  not  be  entered  on  the  Ji,  fa,  under 
which  a  tract  of  land  had  been  levied  on  and  sold,  and  pur- 
chased by  the  plaintiff  as  the  defendant's  property.  The  plaint- 
iff, it  seems,  discovered  immediately  after  the  sale  that  the  land 
was  not  the  property  of  the  defendant;  he  refused  to  comply 
with  his  bid,  alleging,  as  it  would  seem  from  the  report,  that 
the  defendant  had  falsely  represented  the  title  to  be  in  him, 
when  such  was  not  the  fact.  The  court  recognized  the  doctrine 
that  there  was  no  implied  warranty  at  sheriff's  sale;  but  held 
that  the  plaintiff,  not  having  completed  his  pnrchase  by  receiv- 
ing the  sheriff's  deed,  "  was  not  bound,  or  was  at  liberty  to 
show  that  the  title  was  not  in  the  defendant,  or  that  he  was 
guilty  of  the  fraud  charged." 

In  the  case  of  Minier  y.  Dent,  the  owner  of  property  sold  by 
the  sheriff  gave  a  false  representation  of  it,  which  induced  the 
defendant  to  buy.  The  defendant  having  discovered  the  de- 
fect (a  want  of  sense  in  a  negro  woman),  refused  to  comply  with 
his  purchase,  and  the  sheriff  resold.  In  a  suit  by  the  owner 
against  the  defendant,  to  recover  the  difference  between  the 
first  and  second  sale,  it  was  held  that  evidence  of  the  unsound- 
ness complained  of  might  be  given,  on  the  ground  that  the 
false  representation  was  equivalent  to  an  express  warranty. 

These  cases  do  not  trench  upon  the  general  rule,  but  rather 
afi&rm  it.  In  the  case  of  Davis  v.  Hunt,  2  Bail.  418,  it  was  held 
that  although  Qist  had  bought  his  own  land,  at  a  sheriff's  sale 
of  it  as  the  property  of  another,  and  had  received  the  sheriff's 
deed,  he  was  bound  by  his  purchase,  and  must  pay  the  amount 
of  his  bid.  From  which  it  would  seem  to  be  clear  beyond  all 
doubt,  that  there  is  no  implied  warranty  in  any  case  at  sheriff's 
sale. 

This  case  is  in  effect  seeking  to  set  up  an  implied  warranty, 
on  the  part  of  the  plaintiff,  of  the  title  sold  at  his  instance  at 
sheriff's  sale :  this  can  not,  I  think,  be  done.  For  if  there  is  no 
implied  warranty  between  the  sheriff  and  the  purchaser,  there 
can  be  none  between  the  latter  and  any  of  the  other  parties. 

There  is  something  imposing  in  the  view  that  the  defendant 
indemnified,  and  thus  procured  the  sheriff  to  sell:  but  unless 
the  bond  could  amount  to  a  warranty  of  title,  or  to  a  false  repre- 
sentation of  title  when  none  existed,  it  can  not  entitle  the 
plaintiff  to  recover.    It  can  not  have  either  of  these  effects.     It 


Dec.  1834.]  Sumner  u.  Mubphy.  397 

is  merely  the  undertaking  of  the  defendant,  to  save  the  sheriff 
harmless  for  levying  on  and  selling  property  supposed  to  be  the 
property  of  the  defendant  in  the  execution.  This  can  not  have 
any  legal  efEeet  beyond  the  parties  to  the  bond. 

In  Adair  v.  McDaniel  and  Comwell,  1  Bail.  158  [19  Am.  Deo. 
664] »  it  was  held  that  the  fact  of  indemnification  did  not  entitle 
the  creditor  giving  the  indemnity  to  the  proceeds  of  the  sale 
againsfc  senior  executions;  nor  did  it  justify  the  sheriff  in  refus- 
ing to  pay  over  the  proceeds  to  such  elder  executions,  because 
the  debtor's  title  to  the  property  was  in  dispute,  and  the  sheriff 
saed  for  the  trespass  in  making  the  levy  and  sale. 

That  case  shows  that  the  creditor's  right  to  the  proceeds  of 
the  Bale  does  not  depend  on  the  bond  of  indemnity;  that  arises 
oat  of,  and  depends  on,  his  execution.  The  bond  of  indemnity 
must  therefore  be  confined  to  its  proper  office,  that  of  protec- 
tion to  the  sheriff,  and  can  not  be  laid  hold  of  by  a  purchaser  as 
a  warranty  of  title. 

The  motion  is  dismissed. 

JoHHSOH,  J.,  concurred. 
Habpib,  J.,  absent. 


Bmmkdy  or  PuBOHASKa  at  Bzaounoy  Sals  getting  no  titles  MeOlm  v. 
AUi.  14  Am.  Bea  124  and  noto»  and  Mvir  v.  Oraig,  25  Id.  IIL 


SuMNEB  i;.  Mubphy. 

[2  Ends,  488.] 

DiOLABATiOKS  ow  PLAiNTnrF's  AKGBSTOBy  upon  varioos  oooudons,  running 
thioagh  the  whole  period  of  the  possession  of  defendant's  predeoessor, 
introdnoed  by  defendant  for  the  purpose  of  showing  the  chancter  of  that 
poMesnon,  will  render  admissible  in  plaintiff's  favor  the  declarations  of 
the  same  person  made  daring  the  same  period,  explanatory  of  the  posses- 
sion, though  not  made  at  the  very  times  at  which  the  declarations  relied 
upon  by  defendant  were  spoken. 

BicoRD  ow  A  Suit  vob  thb  Kibcovebt  aw  Laio)  can  not  be  evidence  in  an 
action  against  the  defendant  for  the  recovery  of  rent  of  the  premises,  and 
therefore  one  interested  in  tho  event  of  the  latter  salt  is  yet  competent 
to  testify  in  the  former. 

Tmi  Statute  of  Limitations  will  ran  in  favor  of  a  permissive  oconpancy,  if 
its  inception  was  under  a  parol  gift  of  the  land. 

AnvxBSB  Possession  is  the  actaal  occupation  of  land  as  one's  own.  It  is 
not  necessary  to  its  existence  that  there  should  be  any  act  or  declaration 
of  the  occupant  affirming  an  exclusive  claim,  if  from  the  manner  in  which 
the  poesession  took  rise,  as  when  taken  under  a  parol  gift,  it  appear  that 
the  occupant  held  the  land  as  his  own. 
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It  is  no  Defense  against  the  Legal  Title  that  this  was  retaioed  hy 
plaintiff  under  an  agreement  that  this  should  be  done  in  order  that  tha 
land  might  be  effectually  shielded  against  the  claims  of  defendant's  cred* 
iters. 

Tbbspass  to  try  titles.  Plaintiff  claimed  as  devisee  of  Mill 
SumDer,  deceased.  Defendant,  under  Giles  Samner,  also  de- 
ceased, was  a  son  of  Mill.  It  was  claimed  by  defense,  that 
Giles  Sumner  had  gone  into  possession  under  a  parol  gift  of  the 
land,  made  him  by  Mill  Sumner,  and  had  remained  in  poeses- 
sion  a  length  of  time  sufiScient  to  give  title  under  the  statate  of 
limitations.  The  fact  of  the  parol  gift  was  denied  by  plaintifL 
In  support  of , his  position,  defendant  relied  upon  declarations 
of  Mill  Sumner,  made  upon  various  occasions,  running  through 
a  period  embraciug  the  whole  period  of  Giles  Sumner's  oooa- 
pancy,  and  extending  to  a  certain  distance  of  time  after  his 
death.  Plaintiff  thereupon  gave  in  evidence  declarations  of 
Mill  Sumner,  made  upon  the  subject  at  different  occasions 
during  the  same  period,  though  not  upon  the  same  particular 
occasions.  There  was  no  evidence  that  Giles  Sumner  held  ad- 
versely to  his  father,  other  than  that  afforded  by  the  claim,  that 
his  occupancy  had  its  inception  in  a  parol  gift.  The  other  facts 
sufficiently  appear  from  the  opinion. 

Thompson,  for  the  appellant. 

Hemdon,  contra, 

O'Neall,  J.  The  first  ground  for  a  new  trial  can  not  avail 
the  defendant;  for  the  presiding  judge  reports  that  he  ad- 
mitted the  declarations  of  the  deceased  (Mill  Sumner)  to  be 
given  in  evidence,  according  to  the  rule  laid  down  in  the  oasu 
of  Sims  V.  Saunders,  State  B.  374,  and  McEane  v.  Bonner,  1 
Bail.  113.  These  cases  have  also  the  sanction  of  this  court  ii 
the  case  of  Newman  and  vnfe  v.  WUboume,  1  Hill  Ch.  13.  ) 
agree,  however,  with  the  presiding  judge  and  the  counsel  foi 
the  defendant,  that  the  rule  ought  not  to  be  extended  beyond 
the  class  of  cases  which  it  covers*  If,  in  this  case,  the  defend- 
ant relies  on  the  possession  of  Giles  Sumner,  connected  alone 
with  the  declaration  of  the  deceased  (Mill  Sumner)  at  the  time 
he  was  building,  which  was  the  commencement  of  his  posses- 
sion, I  do  not  think  that  any  after  declarations  of  his  father 
ought  to  be  received  in  evidence  for  the  plaintiff;  but  if  he  re- 
lies, as  the  judge  says,  on  Mill  Sumner's  declarations,  running 
through  the  whole  period  in  which  Giles  had  possession,  then 
his  declarations,  made  at  any  time   during  the  possession  of 
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Giles*  would  be  evidence  for  the  plaintiff.  This  explanation  of 
oar  view  of  the  application  of  the  rule  in  Sima  y.  Saunders  to 
this  case,  will  be  sufficient  to  guide  the  court  in  the  admission 
of  evidence  on  the  next  trial. 

2.  "We  agree  with  the  presiding  judge  below,  that  Sum  Sumner 
was  a  competent  witness  for  the  plaintiff.  For  although  the 
defendant  had  possession  of  the  land  during  the  life-time  of 
thB  witness'  testator,  who  claimed  rent  from  him,  and  which  is 
now  in  a  process  of  recovery  by  his  executor,  and  which,  if  re- 
covered,  would  fall  into  the  residuum  of  bis  estate,  in  which  the 
witness  is  interested  as  a  residuary  legatee,  yet  he  can  gain  or 
lose  nothing  by  the  event  of  this  suit;  nor  can  this  record  be 
evidence  for  or  against  him.  The  decision  of  this  case  will 
aeiiher  establish  nor  deny  the  right  of  the  testator  to  recover 
the  rents  sued  for;  in  that  case  his  title  to  the  land  can  not  come 
in  question;  the  isolated  question  will  be  whether  the  de- 
defendant  rented  it  from  him. 

3.  The  third  ground  constitutes  such  exceptions  to  the  judge's 
charge  as  to  entitle  the  defendant  to  a  new  trial.  The  judge 
below  held,  "  that  a  mere  occupation,  by  permission,  even  under 
a  parol  gift,  would  not  confer  title  under  the  statute  of  limita- 
tions; that  such  a  possession  was  a  mere  tenancy  at  will,  and 
that  it  did  not  become  adverse  except  by  some  act  or  decla- 
ration by  the  occupant,  affirming  an  exclusive  claim  in  his 
own  right,  and  in  defiance  of  his  against  whom  be  claims." 
This  was,  I  think,  in  some  respects,  an  erroneous  view  of  the 
law,  and  it  may  have  misled  the  jury.  In  the  first  place,  £ 
think,  '*  that  a  mere  occupation,  by  permission,  under  a  parol 
gift,  would  confer  title  under  the  statute  of  limitations."  It  is 
true,  as  the  judge  says,  it  is  a  tenancy  at  will  in  its  commence- 
ment, and  I  will  add,  until  the  time  limited  by  the  statute  has 
run  out;  then  it  becomes  a  good  and  indefeasible  title  in  law 
against  the  grantor.  The  occupant  is  in  possession,  in  his  own 
right,  and  claiming  it  as  his  own,  and  although  this  possession 
is  permissive,  that  is,  by  th^  consent  of  the  grantor,  and  may 
be  ended  by  him  at  any  time  he  thinks  proper  to  do  so,  pro- 
vided it  is  before  the  time  limited  by  the  statute,  yet,  after  that 
time  has  run  out,  he  can  not  claim  to  defeat  it,  because  it  com- 
menced under  him.  lu  the  case  of  Williaon  v.  WaHdnSy  it  was 
held,  that  ''  if  the  tenant  disclaims  the  tenure,  claims  the  fee 
adversely  in  right  of  a  third  person,  or  his  own,  or  attorns 
to  another,  his  possession  then  becomes  a  tortious  one  by  the 
forfeiture  of  his  right:"  3  Pet.  49.     The  reason  is,  because  his 
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act  has  furnished  his  landlord  with  the  legal  right  to  enter 
upon  him;  and  after  the  lapse  of  the  statutory  time  he  mast 
be  regarded  as  in  by  his  own  title.  So  in  Simmons  v.  Parsons^ 
decided  at  this  place  in  December  term,  1829  (not  reported^ 
although  it  ought  to  have  been  long  since,  and  will  be,  I  hope, 
in  a  note  to  this  case)/  it  was  held  that  an  entry  and  possession 
for  more  than  five  years  before  1824,  under  a  contract  of  pur- 
chase, not  in  writing,  would  confer  a  good  title.  In  that  case, 
as  in  this,  the  verbal  contract  to  bay,  under  the  statute  of 
frauds  and  perjuries,  only  amounted  to  a  tenancy  at  will  until 
the  statute  ran  out,  and  then  it  became  a  legal  title,  for  the 
entry  then  is  to  be  regarded  as  in  the  title  of  the  occupant. 
The  case  of  Boberta  v.  Eoberts,  2  McCord,  268  [18  Am.  Deo.  721], 
is  the  very  case  before  us:  there  a  possession  of  five  years,  of 
land  under  a  parol  gift,  was  held  to  be  a  good  title  under  the 
statute  of  limitations. 

In  the  second  place,  the  judge  is  in  error  in  supposing  that 
some  act  or  declaration  of  the  occupant,  affirming  an  exclusive 
claim  in  his  own  right,  was  necessary  in  order  to  give  title 
under  the  statute.  It  was  necessary  that  he  should  hold  poe* 
session  of  the  land  for  himself,  as  his  own,  and  not  for  another. 
This  was  to  be  judged  of  from  the  manner  in  which  he  acquired 
possession.  If  it  was  delivered  to  him  by  his  father  as  his  own, 
and  he  cultivated  and  used  it  as  such,  then  there  was  no 
necessity  for  any  other  distinct  assertion  of  title. 

In  the  third  place,  there  was  error  in  the  judge's  charge  in 
supposing  that  the  possession  of  Giles  Sumner  must  be  in  de- 
fiance of  his  father's  right,  against  whom  he  now  claims.  This 
error  has  already  been  partially  demonstrated;  but  adverse 
possession  is  not  always  a  hostile  possession  to  the  title  of  him 
who  claims  against  the  occupant.  It  very  often  commences 
and  is  perfected  under  that  very  title,  and  derives  its  effect 
from  it.  It  is  said  in  Simmons  v.  Parsons,  adverse  possession 
'*  is  the  actual  occupation  or  pedis  possessio  of  land  as  one's  own." 
This  may  either  commence  in  a  permission  from  the  grantor  to 
the  occupant,  to  so  regard  it,  or  it  may  commence  in  an  entry 
against  his  will.  In  this  case,  the  deceased,  Giles  Sumner, 
had  the  actual  occupation,  or  pedis  possessio.  How  did  he  hold 
it  ?  For  himself  or  for  his  father  ?  This  is  answered  by  the 
manner  in  which  he  acquired  possession:  If  it  was  given  to  him 
by  his  father,  it  is  clear  he  held  for  himself,  and  his  title  is 
good  to  the  extent  of  the  boundaries  of  the  land  intended  to  be 

1.  2  mu,  493,  note. 
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g^ven;  if  it  was  not  given,  then  be  held  for  his  father.  So  the 
true  questions  for  the  jury  were:  1.  How  long  was  Giles  Sum- 
ner in  possession  before  1824?  2.  If  more  than£ve  years,  then 
did  be  hold  the  possession  under  a  gift  of  the  land  by  bis  father  to 
him  ?  And,  8.  Did  that  gift  intend  to  embrace  the  whole  of  the 
land  in  dispute  ?  If  these  questions  are  answered  affirmatively 
by  the  juij,  then  the  defendant  must  have  their  verdict.  If 
the  two  first  only  can  be  answered  generally  for  the  defendant, 
and  the  third  only  in  part,  then  the  plaintiff  must  recover  so 
much  of  the  land  as  is  not  embraced  in  the  parol  gift. 

This  is  giving  to  the  parol  gift  its  true  effect.  It  does  not 
operate  as  title  per  Be;  but  it  gives  a  character  to  the  posses- 
sion, and  operates  as  a  color  of  title,  to  show  how  far  the  actual 
possession  should  have  constructive  effect. 

4.  As  to  the  defendant's  fourth  ground,  I  do  not  think  that 
tbore  is  anything  in  it.  For,  if  it  were  true  that  it  was  the 
understanding  between  the  father  and  son,  that  the  son  should 
be  the  real  owner  of  the  land,  but  that  the  father  should  retain 
the  title  to  protect  it  against  his  debts,  I  apprehend  the  son 
would  be  bound  by  the  arrangement,  and  could  not  dispute  his 
father's  title.  For  such  an  arrangement  can  occupy  no  better 
position  than  if  Giles  Sumner  had  conveyed  the  land  to  his 
father.  Mill  Sumner,  to  evade  the  payment  of  his  debts;  in 
such  a  case,  the  conveyance  would  be  void  against  his  creditors 
for  covin  in  law;  but  it  would  bind  him  and  his  heirs. 

The  motion  for  a  new  trial  is  granted  on  the  third  ground, 

Johnson  and  Habpeb,  JJ.,  concurred. 


Advebss  Possession. — Entry  under  color  of  title,  however  unfounded,  ii 
tafficient  to constitate adverse  possession:  2/a  Frombois  v.  Jackson,  18  Am,  Deo. 
463;  whether  color  of  title  may  originate  without  writing,  see  the  note  to 
Ferguson  v.  Kennedy^  14  Id.  764.  To  constitute  adverse  possession,  it  is 
only  neoeoaary  that  possession  be  taken  as  of  one's  own  land:  French  ▼» 
Pearee,  21  Id.  680. 


MoEain  V.  Love. 

[2  Hill,  6M.] 
A  VncDiOT  WILL  NOT  BB  Sbt  Asidb,  bccauBos  the  jurors  by  whom  it  waa 
given  knew  of  facts  affecting  the  credibility  of  the  witnenea  in  the 

Tbotkb.    The  facts  appear  from  the  opinion. 

Mc  Willie,  for  the  motion. 

Am.  Die.  Vol.  ZZyn~28 
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Johnson,  J.  Tbo  affidavits  submitted  in  support  of  the 
motion,  make  out  substantially  tbe  case  stated.  Upon  an  in- 
quiry made  in  the  jury-room  as  to  tbe  character  of  a  female 
witness  who  had  been  sworn  for  the  plaintiff,  one  of  thom» 
George  M.  Perry,  stated  that  he  had  understood  she  was  "  the 
kept  mistress  of  the  plaintiff,"  and  Perry  himself  swears 
that  he  had  heard  such  a  report.  Some  of  the  jury  say  that 
their  opinions  were  influenced  by  this  sentiment,  and  others 
that  it  had  no  influence  on  them. 

Tbe  oath  usually  administered  to  the  jurors  in  the  common 
pleas,  well  and  truly  to  try  the  issue  joined  between  the  parties, 
*'  and  a  true  verdict  give  according  to  the  evidence,"  contains  a 
very  correct  summary  of  the  law  ou  this  subject.  The  jury  are 
bound  to  give  their  verdict  according  to  the  evidence,  and 
what  is  or  is  not  competent  evidence  belongs  to  the  court,  and 
not  to  the  jury,  to  determine.  Generally  speaking,  therefore, 
a  verdict  founded  on  facts,  first  disclosed  in  the  jury-room, 
would  be  bad,  although  tbe  facts  are  known  to  one  of  the  jury; 
because  it  is  unfair  not  to  give  the  party  against  whom  they 
operate,  an  opportunity  of  repelling  or  explaining  them.  In 
an  anonymous  case  in  Salk.  405,  pt.  3,  it  is  said,  that  if  a  juror 
know,  of  his  own  knowledge,  anything  material  to  the  matter 
in  issue,  the  fair  way  is  to  tell  the  court,  so  that  he  may  be 
sworn  as  a  witness. 

This  rule  must  be  understood,  however,  with  some  limita- 
tions. The  constitution  of  the  trial  by  jury  presupposes  that 
they  will  act,  in  some  degree,  from  their  own  knowledge  of  the 
character  of  the  parties  and  their  witnesses.  It  is  for  this  rea- 
son that  the  jurors  are  drawn  from  the  vicinage,  and  any  effort 
to  restrain  by  rule  the  influejice  of  the  many  collateral  circum- 
stances which  enter  into  almost  every  complicated  case,  from 
having  their  own  weight  in  the  consideration  of  the  juiy,  would 
be  as  vain  as  to  attempt  to  prescribe  rules  for  the  operation  of 
the  human  mind.  In  Bac.  Abr.,  tit.  Juries,  M,  1,  it  is  said, 
that  "  it  is  not  so  easy  to  attaint  a  jury  for  finding  a  verdict 
against  evidence,  because  they  may  have  evidence  of  their  own 
cognizance  of  the  matter  before  them,  or  they  may  find  on  dis- 
trust of  the  witnesses  on  their  own  proper  knowledge;"  and  that 
it  must  be  so,  will  occur  to  every  one  who  reflects  on  the  organi- 
zation of  the  jury,  and  the  nature  of  the  service  they  are  required 
to  perform.  They  are,  as  before  remarked,  collected  from  the 
vicinage,  and  in  nine  cases  out  of  ten,  it  is  more  than  probable 
that  all  of  them  cnu  not  be  wholly  ignorant  of  the  matters  in 
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dispute,  or  of  the  character  of  the  parties  and  witnesses,  and  it 
is  expecting  too  much  of  human  nature  to  suppose,  even  if  it 
was  desirable,  that  this  knowledge  should  not  enter  into  the 
judgment  which  they  pronounce  on  the  facts.  It  ought  to  be 
BO,  for  little  incidents,  which  can  not  be  developed  in  evidence, 
and  which  may  be  well  understood  by  a  jury,  very  often  stamp 
upon  a  transaction  its  true  character,  and  this  is  more  particu- 
larly true  with  regard  to  credibility  of  witnesses.  The  charac- 
ter of  one  witness  may  be  above  suspicion,  whilst  that  of  an- 
other may  be  so  infamous  as  to  render  him  wholly  unworthy  of 
credit;  with  respect  to  these  there  can  be  no  difficulty,  but  no 
rule  can  reach  all  the  diversities  between  these  extremes,  and 
their  credit  must  be  resolved  by  the  personal  knowledge  and 
sound  discretion  of  a  jury. 

The  objection  here  is,  that  one  of  the  jury  stated  to  his  com- 
panions a  fact,  imputing  moral  turpitude  to  one  of  the  plaint- 
iff's witnesses,  and,  consequently,  calculated  to  lessen  her 
credibility.  Supposing  that  the  consultation  of  a  jury  is  con- 
ducted in  the  most  appropriate  manner,  the  first  inquiry  which 
would  present  itself  after  they  had  retired  to  their  room  to  con- 
sider of  their  verdict,  would  be  whether  the  facts  sworn  to  are 
true,  or  rather,  whether  the  evidences  were  worthy  of  credit.  To 
this  any  juror  is  bound  to  respond  according  to  bis  own  con- 
science, and  if  he  is  restrained  from  giving  his  reasons  for  hia 
opinions,  and  each  were  to  act  from  his  own  knowledge,  it  ia 
not  probable  that  they  would  ever  agree.  "We  know  from  ex- 
perience, that  in  questions  admitting  of  any  doubt,  the  only 
possible  means  of  arriving  at  unanimity  of  opinion  amongst 
many,  is  by  a  free  interchange  of  thought,  and  to  deny  it  to  a 
jury  would  be  to  defeat  the  object  of  the  trial  by  jury. 

Here  the  credibility  of  one  of  the  plaintiff 's  witnesses  waa 
the  subject  of  inquiiy,  and  one  of  the  jurors  stated  a  fact  that 
he  had  heard  derogatory  to  her  character,  but  he  stated  it  as  a 
rumor,  without,  in  any  manner,  giving  it  his  own  sanction;  and 
however  we  may  deprecate  the  introduction  of  new  matter  into 
the  jury-room  affecting  the  case  in  hand,  it  strikes  me  that 
to  exclude  matter  of  this  sort,  would  be  to  strip  the  trial  by 
jury  of  one  of  its  most  valuable  appendages,  the  right  of  weigh* 
ing  the  credibility  of  the  witnesses. 

Motion  dismissed. 

O^BALL  and  Habpeb,  JJ.,  concurred. 
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CosTELo,  Adm'r  of  Costelo,  V.  Cave  et  al. 

[2  Hnx,  628.] 
Thb  Declarations  of  One  of  Sevebal  Joint  Ck>VENAirroBs,  relative  to  th« 

matter  of  covenant,  are  evidence  against  the  others. 
A  Note,  Given  for  Work  Done  under  Covenant,  is  an  admission  that 

the  work  was  done  as  required  by  the  stipulations  of  the  covenant. 
A  Note  for  the  Amount  Due  on  a  Covenant  is  not  an  absolute  satisfao- 

tion  and  discharge  thereof;  and  if  not  paid  at  maturity,  the  creditor  may 

sue  upon  the  covenant. 

CoTENANT.  To  the  covenaDt  were  parties  upon  one  side 
plaintiff's  intestate;  upon  the  other,  David  Gave,  deceased  at 
the  time  of  this  action,  and  the  defendants.  Plaintiff  intro- 
duced, in  support  of  his  case,  declarations  of  the  deceased  cov- 
enantor, Gave.  As  admissions  that  his  intestate  had  performed 
his  part  of  the  covenant  (the  draining  of  a  pond),  plaintiff  in- 
troduced two  promissory  notes,  the  one  executed  to  him  by 
David  Gave,  the  other  by  Bradley,  one  of  the  present  defend- 
ants. The  jury  found  for  plaintiff  to  the  amount  of  the  notes. 
Defendants  appealed,  and  moved  for  a  new  trial.  The  second 
and  third  grounds  relied  upon  by  them  in  support  of  the  mo- 
tion related  to  the  admission  of  the  notes  in  evidence;  their 
second  ground  being  that  the  notes  should  have  been  rejected; 
their  third,  that  the  presiding  judge  erred  in  charging  the  jury 
that  they  might  regard  the  notes  as  evidence  of  performance  of 
the  intestate,  and  take  them  as  the  measure  of  their  damages. 

Patterson,  for  the  motion. 

Bellinger,  contra. 

Habpeb,  J.  The  first  ground  of  the  motion  relates  to  the 
admission  in  evidence  of  the  declarations  of  the  deceased 
David  Gave,  who  was  one  of  the  parties  to  the  covenant 
I  am  of  opinion  that  they  were  properly  admitted.  The 
rule  is  laid  down  by  Starkie,  in  his  treatise  on  evidence,  that 
"  a  community  of  interest  or  design  will  frequently  make  the 
declaration  of  one  the  declaration  of  all:"  Pt.  4,  p.  44.  So  it 
is  said,  'Mn  an  action  of  covenant  against  two,  it  was  held  that 
the  voluntary  affidavit  of  one,  upon  a  subject  in  which  he  was 
jointly  interested  with  the  other,  is  evidence  against  the  other:" 
Id.  46.  lu  Whitcomb  v.  Whiting,  Doug.  652,  the  action  was  against 
one  of  several  makers  of  a  joint  and  several  promissory  note,  and 
the  acts  of  one  of  the  makers,  not  a  party  to  the  suit,  were  ad- 
mitted to  repel  the  plea  of  the  statute  of  limitations.     Such, 
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also,  was  the  case  of  Beilz  v.  Fuller,  1  McCord,  541  [10  Am.  Dec. 
€93].  It  was  admitted  that  such  is  the  rule  in  relation  to  the 
statute  of  limitations;  but  this  was  supposed  to  be  a  peculiar 
case.  I  see  no  reason  for  this.  On  the  contrary,  one  of  sev- 
eral  makers  of  a  note  may  not  in  all  likelihood  know  whether  it 
has  been  paid  by  the  other  parties  or  not;  but  he  is  likely  to  be 
informed  of  the  consideration  on  which  it  was  given.  In  Wood 
v«  Braddock,  1  Taunt.  104,  however,  the  admissions  of  one  part- 
ner, who  was  not  a  party  to  the  suit,  made  after  the  dissolution 
of  the  partnership,  were  received  to  establish  the  demand 
against  the  other.  And  in  Fisher  v.  Tucker,  1  McCord  Gh. 
169,  in  which  the  subject  was  very  fully  considered,  the  opinion 
was  expressed  by  Judge  Nott,  that  the  declarations  of  the  de- 
ceased partner,  made  after  the  dissolution,  were  admissible  to 
establish  the  demand,  though  they  were  not  held  sufficient  for 
the  purpose  in  that  case. 

The  second  and  third  grounds  may  be  disposed  of  together. 

It  was  not  seriously  contended  that  the  promissory  notes  in 
question  were  not  given  for  the  balance  of  the  money  due  on 
the  contract,  after  the  payment  of  a  part  in  cash . 

The  giving  of  the  notes  by  the  defendants,  after  the  comjilo- 
tion  of  the  work,  was  certainly  an  admission  on  their  part  that 
it  was  performed  according  to  the  contract,  and  as  an  admis- 
sion receivable  in  evidence.  It  was  also  conclusive,  in  the  ab- 
sence of  testimony,  that  they  were  given  under  mistake  or  mis- 
apprehension; though  it  does  not  appear  from  the  report  of  the 
judge,  that,  in  his  charge  to  the  jury,  he  used  the  terms  at- 
tributed to  him  on  the  third  ground.  That,  in  the  opinion  of 
witnesses,  the  work  done  by  the  intestate  was  worth  more  than 
he  was  to  receive  for  it,  was  certainly  some  evidence  of  fidelity 
on  bis  part  in  the  performance  of  his  contract;  nor  does  it  ap- 
pear that  this  evidence  was  objected  to. 

The  fourth  ground  is,  that  the  evidence  on  the  part  of  the 
plaintiffs  proved  that  the  defendnnts  had  performed  their  part 
of  the  contract.  This  is,  I  suppose,  that  the  payment  of  the 
money  in  part,  and  the  giving  of  promissory  notes  for  the  bal- 
ance, was  a  satisfaction  and  discharge  of  the  covenant.  The 
rule  of  law  is  perfectly  well  settled,  that  if  a  note  or  bill  be 
given  on  account  of  a  previous  debt,  though  by  open  account 
or  other  simple  contract,  this  is  no  payment,  unless  it  be  ex- 
pressly accepted  as  payment  or  produce  payment.  If  it  be  dis- 
honored at  maturity,  the  party  may  resort  to  the  original  cause 
of  action;  though  there  maybe  a  suspension  of  the  right  of 
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action  in  the  mean  time.  Still  D}ore«  when  the  original  dexnaDd 
is  by  specialty.  The  case  of  Drake  v.  Mitchell,  3  East,  251,  is 
expressly  iii  point,  except  that  it  is  stronger  than  the  present. 
In  that  case,  one  of  the  joint  covenantors  gave  a  bill  of  exchange 
for  part  of  a  debt  secured  by  the  covenant  against  the  three,  on 
which  bill  judgment  was  recovered.  This  was  held  to  be  no 
bar  to  an  action  of  covenant  against  the  three;  the  bill,  though 
pleaded  to  have  been  given  for  the  payment  and  satisfaction 
of  the  debt,  not  being  averred  to  have  been  accepted  as 
satisfaction,  or  to  have  produced  it  in  fact.  In  the  case  before 
us,  there  is  no  plea  that  the  notes  were  given  or  accepted  as 
satisfaction.  -  And  if  there  were,  there  is  not  the  slightest  evi- 
dence to  support  it.  On  the  contrary,  the  intestate's  having 
retained  the  covenant  uncanceled,  affords  a  presumption  that 
they  were  not  so  intended.  They  have  not  produced  satisfac- 
tion in  fact.  In  the  case  of  Peters  v.  BamhiU,  1  Hill,  234, 
which  was  referred  to,  in  which  a  promissory  note  given  by  the 
defendant  was  held  to  be  satisfaction  of  a  judgment,  it  is  stated 
that  satisfaction  had  been  entered  on  the  execution.  This  was 
the  most  oonclusive  evidence  that  the  plaintiff  accepted  it  as 
isatisf  action. 

The  motion  is  dismissed. 

Johnson,  J.,  concurred. 

O'Neall,  J.,  absent. 


Admissions  or  Declabations  of  Onb  of  PAsrisa  in  CoionTNiTr  of  In- 
TBREST  OB  DflsiON. — ^Tlie  admission  of  one  of  several  joint  defendants  is  ad- 
missible against  the  others:  Lowe  v.  Boteltr,  I  Am.  Dec.  410.  Where  oom- 
mnnity  of  interest  or  design  exists,  the  acts  of  one  in  furtherance  thereof  are 
admissible  against  the  others:  State  v.  Poll,  9  Id.  655.  So  where  such  com- 
munity exists,  the  declarations  of  one  of  the  parties  are  admissible  against 
the  others:  Snyder  v.  Laframhoiaf,  12  Id.  187,  and  the  declaration  of  one  of 
co-conspirators  is  admissible  against  the  others:  Metcalfe  v.  Conner,  12  Id.  340i 
But  admissions  by  one  of  several  plaintiffs  are  not  evidence  against  the  others 
lioldint;  as  tenants  in  common  with  him:  Dan  v.  Brown,  16  Id.  395. 

Note  of  Debtor  ob  of  Third  Pabtt  Operates  as  a  Payment,  Whsn.^ 
The  cases  in  this  series  upon  the  subject  are  oollected  in  the  note  to  Bamk  v. 
Dtaxm,  24  Id.  634. 


State  v.  Hill. 

[2  Hill,  d07.] 
Thv  Deposition  of  a  Deceased  Person  taken  in  the  abeenoe  of  the  defend- 
ant in  a  criminal  action  is  inadmissible. 

Indictment  for  rape.     A  deposition  of  the  child  upon  whom 
the  rape  was  committed  was  read  at  the  trial.     It  appeared  that 
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the  depoaition  had  been  taken  at  the  time  that  the  war- 
rant of  arrest  for  defendant  was  issued,  and  while  he  was  not 
present  The  child  afterwards  died.  Defendant  was  convicted. 
Oq  the  appeal,  the  question  was,  whether  the  deposition  was 
properly  read  on  the  trial. 

Pope,  for  the  appellant. 

Chnffin,  contra, 

JoHMSoH,  J.  The  statute  of  23  Philip  and  Mary,  made  of 
force  by  the  act  of  1712  (Pub.  Laws,  59),  authorizes  any  jus- 
tice before  whom  any  prisoner  shall  be  brought  on  a  charge 
of  manslaughter  or  felony,  to  take  his  examination,  and  the 
information  of  those  who  bring  him,  of  the  facts  and  dr- 
cniDstanoes  thereof,  and  the  same  or  so  much  thereof  as  shall 
be  material  to  prove  the  felony,  and  within  two  days  thereafter 
to  reduce  it  to  writing  and  certify  it  to  the  next  general  jail  de- 
livery; and  the  examination  of  witnesses,  taken  in  conformity 
with  this  statute,  have  been  uniformly  admitted  in  evidence 
against  the  prisoner,  when  they  had  been  taken  in  the  presence 
of  the  prisoner  and  an  opportunity  afforded  him  of  a  cross-ex- 
amination, if  the  deponent  be  dead  at  the  time  of  the  trial: 
Bex  V.  Fleming,  cited  1  East  P.  0.  440;  Bex  v.  Paine,  1  Salk. 
281;  Websier^a  case.  Leach,  14;  Bull.  N.  P.  242.  In  the  argu- 
ment here  I  understand  it  to  be  conceded  that  the  deposition 
given  in  evidence  was  made  on  the  application  for  a  warrant  to 
arrest  the  prisoner,  and  in  his  absence;  and  the  case  is  narrowed 
down  to  the  question,  whether  it  was  admissible  under  such 
circumstances. 

The  statute  does  not  prescribe  any  new  rule,  but  simply  pro- 
vides for  the  examination  of  the  accused  and  his  accusers, 
leaving  the  use  to  be  made  of  the  examination,  as  it  used  at 
the  common  law  to  be  admitted  or  rejected  according  to  the 
rules  of  evidence.  Generally,  the  viva  voce  examination  of  the 
witness  in  the  presence  of  the  party  on  trial  is  required,  because 
it  is  the  best  evidence.  The  direct  and  cross-examinations  are 
the  best  means  of  eliciting  the  whole  truth,  and  the  manner  of  the 
witness  is  one  of  the  tests  by  which  to  determine  the  degree  of 
credit  to  which  he  is  entitled;  but  this  is  not  always  attainable, 
and  what  a  deceased  witness,  or  one  who  from  other  causes  has 
become  incapacitated  to  give  evidence,  has  sworn  on  a  former 
trial,  is  admitted  on  the  principle  that  it  is  the  best  of  which 
the  case  admits,  provided:  1.  That  the  evidence  was  given  in 
the  regular  course  of  a  judicial  proceeding.     2.  That  the  party 
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to  be  affected  by  it  was  a  party  to  that  proceeding.  3.  That  hfr 
did  or  might  have  cross-examined  the  witness:  Stark  Ev.,  pt.  2, 
p.  261.  And  it  is  upon  the  principle  of  this  rule,  that  the  dep- 
osition of  a  deceased  witness,  taken  in  pursuance  of  the  stsit- 
ute,  on  the  examination  of  one  accused  of  felony^  is  admitted 
in  evidence.  The  examination  of  the  prisoner  and  hisaccasers^ 
is  a  judicial  proceeding  authorized  by  the  statute,  for  the  par- 
pose,  in  the  first  place,  of  enabling  the  magistrate  to  determine 
whether  the  circumstances  furnished  sufficient  evidence  to  aa- 
thorize  the  committal  of  the  accused,  and  they  are,  secondly, 
certified  to  the  sessions,  to  enable  the  prosecuting  officer  to 
judge  of  the  propriety  of  proceeding  with  the  prosecution;  and, 
if  the  accused  is  present  and  has  an  opportunity  of  cross-examin- 
ing the  witness,  the  depositions,  according  to  the  rule,  are  admia> 
sible  in  evidence.  Thus  far  all  the  authorities  agree,  but  there 
seems  to  be  great  diversity  of  opinion  on  the  question  whether 
the  deposition  of  a  deceased  witness,  taken  in  the  absence  of 
the  accused,  is  or  is  not  admissible  on  his  trial.  In  The  King  v. 
Eriswell,  3  T.  B.  707,  the  question  arose  whether  the  examina- 
tion of  a  pauper,  taken  before  two  justices,  relative  to  hia  set- 
tlement, and  who  became  insane  before  an  order  for  his  removal 
was  made,  was  admissible  in  evidence  before  two  other  justices, 
on  an  application  for  an  order  for  the  removal  of  his  family; 
and  upon  a  full  investigation  of  the  authorities  in  reference  to 
the  question,  the  court  were  divided.  Buller  and  Ashhurst, 
JJ.,  who  maintain  the  affirmative,  proceed  on  the  ground  that 
it  WAS  admissible  as  evidence  taken  in  the  course  of  a  judi- 
cial proceeding,  on  which  the  justices  might  have  founded  an 
order  for  the  removal  of  the  pauper,  and,  as  such,  was  admissi- 
ble whether  the  party  to  be  affected  was  present  or  not,  and 
whether  he  had  or  had  not  an  opportunity  of  cross-examin- 
ing the  witness.  But  Lord  Kenyon  and  Mr.  Justice  Grose,  who 
support  the  negative,  maintain,  I  think,  with  great  force,  that 
its  admissibility  is  not  to  be  resolved  alone  by  the  circumstance 
of  its  having  been  made  in  the  course  of  a  judicial  proceeding, 
but  that  it  must  appear  to  have  been  made  in  a  proceeding 
between  the  same  parties,  and  when  each  had  an  opportunity 
of  cross-examining  the  witness,  otherwise  it  was  res  itUer  aUoa 
acta,  and  not  to  bo  received. 

In  The  King  v.  Smilh,  1  Holt  N.  P.  614,  reported  also  in  2 
Stark.  208  (see  3  Eug.  Com.  L.  200,  316),  it  seems  to  be  taken 
for  granted,  that  on  the  tiial  of  an  indictment  for  murder,  the 
deposition  of  the  doceascd,  taken  in  the  absence  of  the  prisooAr^ 
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was  not  udmissiMe.  There  the  whole  deposition,  except  the 
three  last  lines,  had  been  written  iti  the  abseuce  of  the  prisoner, 
but  the  whole  was  deliberately  read  over  to  the  deceased  in  the 
presence  of  the  prisoner,  and  he  was  asked  if  be  chose  to  put 
any  question  to  him,  but  declined  to  do  so,  and  Chief  Baron 
Richards  admitted  the  evidence,  on  the  ground  that  the  pris- 
oner had  an  opportunity  of  cross-examining  the  deceased;  ad- 
mitting, however,  most  distinctly,  that  according  to  established 
rule,  it  would  not  have  been  admissible  if  the  prisoner  Lad  not 
been  present  at  the  examination;  and  he  was  in  so  much  doubt 
whether  it  was  admissible,  even  under  these  circumstances,  that 
he  reserved  the  question  for  the  consideration  of  the  whole 
court,  when  one  of  the  judges  dissenting,  his  judgment  was 
approved;  and  I  take  it  for  granted,  that  if  the  examination  of 
the  deceased,  taken  in  the  absence  of  the  prisoner,  had  been 
admissible,  the  question  of  its  admissibility  under  these  circum- 
stances never  could  have  arisen. 

The  case  of  The  King  \,  Paine,  1  Salk.  281,  is  authority  at  least 
for  the  general  position  that  the  ex  parte  examination  of  a  wit- 
ness, although  taken  in  the  course  of  a  judicial  proceeding,  is 
not  admissible  in  evidence,  although  the  witness  be  dead,  and 
I  have  before  remarked  that  the  statute  does  not  prescribe  any 
new  rule  of  evidence.  It  provides  simply  for  the  examination 
of  the  prisoner  and  his  accusers,  for  the  purpose,  as  I  have  sup- 
posed, of  enabling  the  magistrate  to  determine  whether  the 
prisoner  ought  or  ought  not  to  be  committed;  and  to  enable 
the  prosecuting  officer  to  judge  of  the  propriety  of  proceeding 
with  the  prosecution;  and  in  The  King  v.  EnsweU,  LordKenyon 
supposes  that  it  was  intended  to  be  preserved  as  a  test  of  the 
consistency  of  the  witnesses,  so  that  the  statute  will  have  had 
its  full  and  legitimate  operation  without  rendering  the  deposi- 
tions competent  evidence  on  the  trial,  and  it  never  will  be  in- 
ferred that  the  legislature  intended  this  indirectly  to  break 
down  one  of  the  most  important  rules  of  evidence. 

Depositions  taken  upon  a  coroner's  inquest,  in  pursuance  of 
the  statute  of  1  and  2  Philip  and  Mary,  c.  13,  seem  generally 
to  have  been  admitted  as  an  exception  to  this  rule  on  the  ground 
of  the  publicity  and  importance  of  the  proceeding;  but  I  in- 
eline  to  think  with  Mr.  Starkie,  that  even  this  is  not  warranted, 
and  that  it  will  deserve  grave  consideration  when  the  question 
arises,  whether  it  ought  to  be  supported:  Stark.  Ev.,  pt.  2,  p. 
492.  The  rules  of  evidence,  as  Lord  Kenyon  observes  in  the 
case  before  cited,  do  not  depend  on  technical  refinement,  but 
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on  good  sense,  and  in  their  application  we  must  constantly 
keep  in  view  their  practical  effect  and  operation,  and  I  ventuie 
to  affirm  that  no  rule  would  be  prodnctrve  of  more  mischief 
than  that  which  would  allow  the  ex  parte  depositions  of  wit- 
nesses, and  especially  in  criminal  cases,  to  be  admitted  in  evi- 
dence. Charges  for  criminal  offenses  are  most  generally  made 
by  the  party  injured,  and  under  the  influence  of  the  excitement 
incident  to  the  wrong  done,  and  however  much  inclined  the 
witness  may  be  to  speak  the  truth,  and  the  magistrate  to  do  his 
duty  in  taking  the  examination,  his  evidence  will  receive  a 
coloring  in  proportion  to  the  degree  of  excitement  under  which 
he  labors,  which  the  judgment  may  detect,  but  which  it  is  im- 
possible exactly  to  describe,  and  we  know,  too,  how  neceasaxy 
a  cross-examination  is  to  elicit  the  whole  truth  from  even  a 
willing  witness;  and  to  admit  such  evidence,  without  the  means 
of  applying  the  ordinary  tests,  would  put  in  jeopardy  the  dear- 
est interests  of  the  community.  On  principle,  therefore,  as  well 
as  authority,  I  think  the  evidence  in  this  case  was  inadmissible. 
Motion  granted. 

Habpbb,  J.,  and  Evans,  J.  (sitting  for  O'NsaUi,  J.),  conooxred. 


State  v.  EIitohens. 

[2  Hnji,  €13.] 

Upon  Lapse  of  Day  Fixkd  vob  Exxodtion  ow  Sxntutox  ov  Dbaxh,  without 
the  sentence  heing  carried  into  eSdct,  a  new  day  most  be  fixed  for  the 

execution. 

Motion  to  discharge  the  prisoner  from  custody.  Sentence  of 
death  had  been  passed  upon  defendant,  and  day  fixed  for  exe- 
cution of  the  sentence.  This  day  lapsed  without  the  sentence 
being  carried  into  execution,  owing  to  the  death  of  the  sheriff. 
A.  new  sheriff  was  appointed,  and  thereupon  it  was  moved  for  the 
state  that  a  new  day  be  fixed  for  the  execution,  whereupon  de« 
fendant  made  the  counter  motion  above  stated.  Priaoner^a 
motion  being  denied,  he  took  this  appeal. 

Burt,  for  the  prisoner. 
Thompson,  solidUyr,  contra, 

m 

O'Neall,  J.  It  seems  that  the  established  practice  in  Eng« 
land,  prior  to  the  stat.  of  25  Geo.  II.,  c.  37,  was  ''for  the 
judge  to  sign  the  calendar,  a  list  of  all  the  prisoners'  names. 
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with   the  separate  judgments  in  the  margin,  which  is  left  with 
the  sheriff,"  and  by  it  he  does  "  execution  within  a  convenient 
time."     By  the  statute  25  Geo.  11.,  c.  37,  the  judges  are  di- 
rected, in  cases  of  conviction  for  murder,  to  pronounce  sen- 
tence in  open  court,  and  the  statute  fixes  the  time  of  execution. 
In  this  state,  the  practice  has  been  to  sentence  the  prisoner  in 
open  court,  and  assign  a  day  for  his  execution.     In  the  case  of 
The  Stale  v.  Smiih,  1  Bail.  283  [19  Am.  Dec.  679],  the  prisoner 
received  a  conditional  pardon,  and  was  discharged  from  prison; 
but  having  afterwards  violated  the  condition,  he  was  held  to  be 
liable  to  execution  under  the  conviction  and  judgment.     So  in 
Addington'8  case,  the  prisoner,  who  had  violated  the  condition 
of  his  pardon,  and  in  the  mean  time  the  statute  under  which 
he  had  been  convicted  was  repealed,  was  held  to  be  liable  to 
execution.     In  Daestoe's  case,  the  prisoner  escaped  between 
judgment  and  the  day  of  execution,  and  after  some  years  was 
taken,  another  day  was  assigned  for  his  execution,  and  he  was 
executed.     In  Loyd'a  case,  the  prisoner  was  not  executed  on 
the  day  assigned  for  execution,  owing  to  the  new  arrangement  V 
of  the  circuit  court  districts  under  the  act  of  1800.     He  was  ;' 
held  by  the  constitutional  court  not  to  be  entitled  to  his  dis-  ! 
charge,  a  day  was  assigned,  and  he  was  executed.     These  prece- 
dents would  be  enough  to  dispose  of  the  prisoner's  motion, 
but  the  case  does  not  depend  alone  on  them;  the  same  conclu- 
sion must  have  been  arrived  at  if  there  had  been  no  decision 
on  the  subject  in  the  state. 

'*  In  the  case  of  the  Earl  of  Ferrers,  it  was  resolved  by  all  the 
judges,  that  if  a  peer  be  convicted  of  murder  before  the  lords 
in  parliament,  and  the  day  appointed  by  them  for  execution 
pursuant  to  25  Geo.  II.  should  lapse  before  such  execution  done, 
a  new  time  may  be  appointed  for  the  execution:"  Hawk.  P.  0., 
I}*  2,  c.  51,  sec.  l;Fost.  140.  That  case  is  perfectly  parallel 
with  this,  for  in  both  the  day  of  execution  is  part  of  the  sen- 
tence, and  in  both  the  execution  was  not  stayed  by  any  act  of 
the  prisoner. 

But  independent  of  cases,  the  clear  and  well-settled  prin- 
^ple  that  the  judgment  is  not  executed  till  the  prisoner  be  hanged 
until  he  be  dead,  is  enough  to  authorize  the  court  to  assign  a 
new  day.  The  judgment  stands  in  full  force  until  the  prisoner 
be  executed  or  pardoned.  For  Hawkins,  b.  2,  c.  51,  sec.  7,  says: 
"It  is  clear,  that  if  a  man  condemned  to  be  hanged,  come  to 
life  after  he  be  hanged,  he  ought  to  be  hanged  again,  for  the 
judgment  is  not  executed  till  he  be  dead."     This  shows  that 
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ibe  judgment  can  only  be  satisfied  bj  an  actual  execution,  and 
if  the  execution  attempted  is  prevented  by  accident  from  being 
effectual,  that  still  the  judgment  of  the  law  remains  and  must 
be  executed. 

The  motion  is  dismissed. 

Johnson  and  Habpeb,  JJ.  ,  concurred. 


Where  a  prisoner  has  been  sentenced  to  death,  and  then  reoemd  a 
ditional  pardon,  he  may,  if  he  break  the  condition,  be  rearrested  and  adjndged 
to  suffer  the  death  penalty  to  which  he  was  originally  ooodemned:  8UUe  t. 
Smith,  19  Am.  Deo.  679;  Siate  v.  AdcUngUm,  23  Id.  150. 


State  t;.  Febguson. 

[Q  Hnx,  619.] 

Makslaughteb  is  the  killing  of  a  haman  being,  under  the  influence  of  and* 
den  heat  and  passion,  brought  on  by  a  reasonable  provocation. 

It  is  Mubder  to  kill  a  person,  the  only  provocation  being  that  he  baa,  with- 
out using  unnecessary  violence,  separated  the  prisoner  &om  a  person 
whom  he  was  beating. 

A  Death-bed  Declaration,  contained  in  the  form  of  a  deposition  taken 
before  the  deceased  was  conscious  of  his  approaching  end,  is  good,  if 
after  he  was  conscious  of  his  state,  and  very  shortly  before  his  death, 
the  deposition  was  reaffirmed  by  him,  after  having  heard  it  read  over. 

Thb  Verdict  op  the  Jury,  "We  find  the  defendant  guilty  of  murder,'* 
written  on  the  envelope  of  the  indictment,  on  which  no  part  of  the  in- 
dictment is  written,  but  which  is  indorsed  with  the  title  of  the  case, 
the  finding  of  the  grand  jury,  and  the  names  of  the  witnesses,  and  where 
there  is  no  question  raised,  but  that  as  a  matter  of  fact,  the  finding  of 
the  jury  refers  to  the  indictment  under  which  the  prisoner  was  tried, 
will  be  held  to  be  of  sufficient  certainty  as  to  person  and  ofiense. 

Indictment  for  murder.  The  prisoner  was  found  guilty.  The 
verdict:  '*  We  find  the  defendant  guilty  of  murder,"  was 
written  on  the  envelope  of  the  indictment.  The  other  facta 
appear  in  the  opinion  of  the  court.  The  prisoner  appealed  and 
moved  for  a  new  trial. 

Lesesne  and  Eaves,  for  the  prisoner. 

Player,  solicitor,  contra. 

Johnson,  J.  In  considering  the  grounds  of  this  motion,  I 
propose  first  to  examine  the  proposition  contained  in  the  sixth, 
in  the  order  in  which  they  are  set  down  in  the  brief:  **  That 
the  evidence  in  trod  need  by  the  state  made  out  a  clear  case  of 

maDslau^^hter  and  not  of  murder." 
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This  propoBition  concedes  the  fact  of  killing,  and  assumes 
that  the  mortal  wound  was  given  when  the  prisoner  was  under 
the  influence  of  sudden  heat  and  passion.     The  circumstances 
under  which  it  was  given,  become,  therefore,  a  necessary  in- 
quiry, and  all  that  are  material  may  be  collected  from  the  evi- 
dence of  Thomas  Bodman,  detailed  in  the  notes  of  the  presid- 
ing judge,   taken  on  the  trial,   and  the  deposition  of    the 
deceased,  taken  before  Justice  Stinson,  the  admissibility  of 
which   is  to  be  hereafter  considered.     According  to  those,  it 
appears  that  on  the  twelfth  of  November  last,  the  prisoner  went 
on  business  to  the  store  kept  by  the  deceased,  and  in  the  course 
of  the  day  commenced  a  quarrel  with  one  Allen.     Two  other 
persons  present  (Walker  and  McEan)  interposed  to  prevent 
their  fighting.     The  prisoner  then  began  a  quarrel  with  McEan, 
who  presently  got  upon  his  horse  and  rode  off.     He  then  turned 
on  Walker,  an  old  man,  much  inferior  to  himself  in  point  of 
physical  strength,  and  beat  and  gouged  him  severely,  and  was 
separated  from  him  by  tho  deceased  and  Allen.     Some  time 
after  this,  the  fight  was  renewed  between  them  in  the  house,  at 
A  time  when  the  deceased  was  out  of  the  house,  and  he  was 
told  by  a  negro  called  Ben  that  they  were  fighting  again.      He 
went  in  and  endeavored  to  separate  them,  but  being  unable  to 
take  the  prisoner  off  Walker,  he  called  in  Ben  to  his  assistance; 
with  his  aid  they  were  separated,  and  in  the  scuffle  Ben  threw 
the  prisoner  against  the  wall,  who  called   out  to  part  them. 
The  deceased  then  discovered  that  the  prisoner  had  a  knife  in 
his  hand,  and  attempted  to  keep  out  of  his  way  by  getting  on 
the  opposite  side  of  the  counter.     When  on  the  counter,  in  the 
act  of  getting  over,  the  prisoner  stabbed  him  in  the  shoulder, 
and  after  he  had  got  over,  the  prisoner  thrust  at  him  again  and 
cat  the  breast  of  his  coat;  a  third  stab  took  effect  in  the  right 
side,  inflicting  a  wound  of  which  he  died  two  days  after;  and 
the  question  is,  whether  these  circumstances  make  a  case  of 
murder  or  manslaughter. 

The  distinction  between  murder  and  manslaughter,  as  put  in 
the  books,  and  as  generally  understood  by  the  profession,  is 
not  merely  an  arbitrary  rule,  but  is  founded  on  a  thorough 
knowledge  of  the  human  heart,  and  framed  in  compassion  to 
the  passions  and  frailties  which  belong  to  and  are  inseparable 
from  our  natures.  We  look  in  vain  through  all  classes  of 
flodetj,  for  even  one  individual  who  has  so  much  command  of 
himself  as  to  remain  passive  and  unmoved  when  suffering  under 
personal  injuries.      Passion  arising  out    of    even    imaginary 
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"wrongs,  frequently  gets  the  ascoDdenc}'  of  distempered  minds, 
And  even  those  that  are  better  regulated  are  sometimes  carried 
away  by  the  ordinary  **  ills  which  flesh  is  heir  to."    These  may, 
however,  be  subdued  and  overcome  by  a  proper  course  of  re- 
flection and  discipline,  and  it  is  our  duty  to  keep  them  within 
proper  bounds;  but  he  who  has  suffered  great  bodily  harm,  the 
parent  who  sees  his  child,  or  the  child  who  sees  the  parent, 
suffering  under  the  hand  of  ruffian  violence,  or  the  husband 
who  finds  his  wife  in  the  embrace  of  an  adulterer,  does  not  stop 
to  reason  about  the  extent  to  which  he  will  carry  his  resentment, 
and  in  proportion  to  the  degree  of  provocation  will  be  the  al- 
most certain  excess  of  resentment;  and  if,  under  the  influence  of 
such  an  excitement,  one  man  takes  the  life  of  another  in  whose 
wrong  it  originated,  it  is  manslaughter  and  not  murder.     There 
must,  however,  be  a  provocation — a  reasonable  provocation,  and 
what  will  or  will  not  constitute  a  reasonable  provocation,  is 
perhaps  the  only  difficulty  in  applying  the  otherwise  well-defined 
distinction  between  the  crimes  of  murder  and  manslaughter. 
The  line  which  distinguishes  between  those  provocations  which 
will  and  wUl  not  extenuate  the  offense,  is  not,  nor  can  it  be, 
certainly  defined.     Those  provocations  which  are  in  themselves 
calculated  to  provoke  a  high  degree  of  resentment,  and  which 
ordinarily  superinduce  a  great  degree  of  violence,  when  com- 
pared with  those  that  are  slight  and  trivial,  and  from  which  a 
great  degree  of  violence  does  not  usually  follow,  mny  Berve  as 
a  general  outline  to  mark  the  distinction,  and  when  applied 
with  judgment  and  discretion,  will  usually  lead  to  correct  re- 
sults.    Decided  cases   furnish   practical   applications  of   the 
principle,  and  are  of  infinite  use  in  carrying  it  out.     According 
to  those,  it  is  now  well  established  that  no  provocation,  how- 
ever grievous,  will  operate  to  excuse  the  slayer  of  the  crime  of 
murder,  when,  from  the  weapon  used,  or  from  the  manner  of 
the  assault,  an  intention  to  kill  or  to  do  some  great  bodOy 
harm  was  manifest,  unless  it  was  accompanied  by  some  act  of 
unlawful  violence,  or  denoting  an  intention  to  do  bodily  harm; 
nor  will  even  a  trivial  provocation  extenuate  the  offense,  al- 
though, in  point  of  law,  it  may  amount  to  an  assault,  if  the 
punishment  inflicted  is  outrageous  in  its  nature,  either  in  the 
manner  or  circumstance  of  it,  and  beyond  all  proportion  to  the 
provocation;  because  it  manifests  rather  a  diabolical  deprsri^ 
than  the  frailty  of  nature;  and,  as  more  directly  applicable  U 
the  case  in  hand,  it  is  laid  down  by  all  the  criminal  law  writerv 
that  if  one  interpose  in  a  fray  to  separate  the  combatants,  ant 
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give  notice  of  his  pacific  intent,  and  is  slain  by  one  of  the 
affrayers,  it  is  murder:  East  Crim.  L.  233,  234,  304. 

The  prisoner  was  in  the  act  of  beating  Walker,  and  the  only 
shadow  of  a  provocation  proceeding  from  the  deceased  towards 
the  prisoner,  is  founded  on  the  efforts  made  by  the  deceased  to 
prevent  it;  and  this,  so  far  from  being  a  reasonable  provocation, 
was  both  justifiable  and  praiseworthy,  and  within  the  rule  before 
laid  down.  That  the  prisoner  had  notice  of  the  pacific  inten- 
tion of  the  deceased,  is,  I  think,  apparent  from  all  the  circum- 
stances. He  had  before  made  an  effort  to  separate  them,  and 
finding  himself  unable  to  effect  it,  called  in  the  aid  of  the 
negro;  and  if  the  prisoner  thought  or  reflected  at  all,  he  must 
have  discovered  in  these  circumstances,  that  there  was  no  dis- 
position on  the  part  of  the  deceased  to  do  him  unnecessary 
hurt.  The  deceased  was  justifiable  in  employing  aa  much  force 
as  was  necessary  to  prevent  the  prisoner  from  beating  Walker, 
and  if  he  exceeded  that  limit  so  far  as  to  become  the  aggressor, 
I  can  well  conceive  of  a  state  of  things  which  would  have  ex- 
tenuated the  offense  to  manslaughter.  The  prisoner  was  thrown 
againpt  the  wall  by  the  negro  Ben,  who  was  mainly  instru- 
mental in  separating  him  from  Walker,  and  if  it  was  an  act  of 
revenge,  and  not  the  consequence  of  the  act  of  separating  them, 
it  would  go  far  to  mitigate  the  offense.  But  these  circumstances 
were  proper  for  the  consideration  of  the  jury,  and  I  have  no 
doubt  that  the  prisoner  had  the  full  benefit  of  them  in  their  de- 
liberations. There  is  nothing  in  their  conclusion  which  strikes 
the  mind  as  improbable  or  unreasonable,  and  their  verdict  is 
conclusive. 

The  first  five  grounds  in  the  order  in  which  they  are  stated  in 
the  brief,  are  those  on  which  the  counsel  appeared  to  rely  most 
in  support  of  the  motion.  They  deny  the  admissibility  of  the 
deposition  of  the  deceased,  taken  before  Justice  Stinson,  on  the 
grounds  stated  in  the  brief.  The  facts  out  of  which  they  arise 
are  very  clearly  and  fully  stated  in  the  report.  The  mortal 
wound  was  inflicted  on  the  twelfth  of  November,  the  deposition 
was  made  on  the  thirteenth,  at  a  time  when  the  witnesses  all  con- 
cur in  saying  that  the  deceased  did  not  manifest  a  consciousness 
thM  he  would  die  of  the  wound,  but  on  the  next  day  (the  four- 
teenth) the  deposition  was  read  over  to  him,  when  he  remarked, 
that  it  was  as  "nigh  right  as  he  could  recollect  the  circum- 
stances,'' and  the  witnesses.  Justices  Stinson  and  Dr.  Gaston, 
say,  confidently,  that  his  danger  was  then  ''obvious,  and  that 
he  himself  seemed  to  be  confident  of  his  approaching  death." 
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The  principle  on  which  death-bed  declarations  are  admitted 
is  that  of  necessity.  The  assassin  does  not  seek  the  open  daj 
or  the  crowded  thoroughfare,  to  do  his  deed  of  darkness,  and  it 
frequently  happens  that  none  but  the  victim  witnesses  the  deed. 
The  sanction  is  that  of  approaching  death.  No  one  who  has  a 
proper  sense  of  religion,  or  who  believes  in  a  future  state  of 
rewards  and  punishments,  would  willingly  incur  the  guilt  of 
falsehood,  who  had  before  him  the  immediate  prospect  of  a 
final  account  for  the  deeds  done  in  the  body,  when  every  word, 
thought,  and  deed  of  evil,  must  rise  up  for  his  condemnation. 
Before  they  can  be  received  in  evidence,  it  must,  therefore,  ap- 
pear that  the  deceased  was  in  extremis,  and  that  he  himself  was 
conscious  of  his  approaching  death,  to  be  collected  from  his 
conversation,  or  from  other  circumstances  indicating  such  a 
state  of  mind,  of  which  the  court  is,  in  the  first  instance,  the 
exclusive  judge:  1  East  Crim.  L.  354;  Stark.  Ev.,  pt.  4,  p.  459. 

That  such  was  the  state  of  the  mind  of  the  deceased,  at  the 
time  he  assented  to  and  reaffirmed  the  truth  of  the  deposition 
which  he  had  made  the  day  before,  is  as  fully  proven  as  it  is 
possible  to  prove  such  a  fact,  and  these  grounds  are  narrowed 
down  to  the  inquiry  whether  this  recognition  or  reaffirmation 
of  the  deposition  and  its  contents  was  admissible  as  evidence. 

The  deposition  had  been  read  to  the  deceased,  and  his  decla- 
ration was,  that  "it  was  as  nigh  right  as  he  could  recollect  the 
circumstances."  If  the  declaration  is  taken  alone  and  uncon- 
nected with  the  deposition  it  is  unintelligible  and  unmeaning, 
but  when  taken  in  connection  with  it,  we  have  a  distinct  affirma- 
tion of  the  truth  of  the  contents  of  the  deposition,  containing 
in  itself  a  concise  and  clear  statement  of  the  circumstances  un- 
der which  the  mortal  wound  was  inflicted;  and  that  the  deposi- 
tion was  admissible  follows  necessarily  from  the  general  rule, 
that  declarations  are  to  be  taken  altogether,  and  not  garbled 
by  suppressing  any  part  of  what  was  said  at  the  time.  The 
contents  of  the  deposition  was  as  much  a  part  of  the  declarations 
of  the  deceased,  as  the  Words  which  he  uttered.  The  reading 
of  the  deposition  itself  was  admissible,  as  containing  better 
evidence  of  the  contents  than  could  be  supplied  by  parol,  and 
in  I^rowter's  case,  cited  in  1  East  Crim.  L.  356,  parol  evidence 
of  dying  declarations,  which  had  been  reduced  to  writing,  were 
rejected  on  the  ground  that  the  writing  itself  was  higher 
evidence 

There  is  very  clearly  nothing  in  the  seventh  ground  which 
was  superadded  by  consent  at  the  argument  here.    It  refers  to 
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the  circumstance  that  the  verdict  was  written  on  the  enyelope 
of  the  indictment,  on  which  no  part  of  the  indictment  is  written, 
but  it  is  indorsed  with  the  title  of  the  case,  the  finding  of  the 
^^rand  jaiy,  and  the  names  of  the  witnesses,  and  there  has  not 
been  even  an  insinuation  that  the  indictment  indorsed  is  not 
the  indictment  on  which  the  prisoner  was  arraigned  and  tried, 
and  to  which  the  finding  of  the  jury  refers;  on  the  contrary, 
these  facts  are  conceded.  We  are  therefore  all  of  opinion 
that  there  is  nothing  in  the  circumstances  of  the  case,  or  the 
aeTeral  grounds  of  this  motion,  upon  which  the  judgment  can 
be  arrested,  or  which  entitles  the  prisoner  to  a  new  trial,  and 
the  motion  is  therefore  dismissed. 

O'Nball  and  Habveb,  JJ.,  concurred. 


MuRDBB  AND  Manslauohter  Distinottished:  PeniMylvania  y.  B^  1 
Am.  Dec.  2d8;  State  ▼.  Norris,  Id.  564;  see,  too,  note  to  Whit^ard  y.  Oom- 
manweaUh,  18  Id.  771. 

DxATH-BKD  Declarations  ADinnaTBLK,  when:  State  v.  Moody,  2  Id.  016} 
SUUe  y.  PoU,  9  Id.  656;  Vaea  y.  CommonweaUh,  24  Id.  695. 


Omelvant  v.  Jaggebs. 

\%  BlUs,  684.] 

A,  BiPARiAN  Pbopbibtor  IB  entitled  to  the  accnstomed  flow  of  the  stream 
pMsmg  thnmgh  his  land,  and  may  snstam  an  action  for  any  damage 
done  him  by  tiie  act  of  the  proprietor  below,  who  has  dammed  np  the 
stream  so  as  to  throw  the  water  back  npon  him,  or  by  the  proprietor 
aboye,  who  by  diyerting  the  water  has  decreased  its  flow  through  his 
lands. 

Cask  for  damages  for  obstructing  plaintiflTs  mill.  Defendant, 
a  proprietor  below  plainiifiT,  bad,  a  short  time  in  advance  of  the 
latter,  built  a  mill  upon  the  stream  running  through  the  lands 
of  both.  Plaintiff  found,  upon  the  completion  of  his  mill, 
that  defendant's  dam  had  so  raised  the  water  of  the  creek,  that 
the  wheels  of  his  mill  did  not  turn.  Thereupon  this  action  was 
brought.  Plaintiff  suffered  a  nonsuit,  which  he  now  moves  to 
flet  aside. 

Oregg,  for  the  motion. 

IfiOs,  contra. 

Habpeb,  J.  The  case  is  not  free  from  diflSoulty  and  appap- 
«nt  hardship,  but  from  the  best  view  we  can  take  of  author- 
ities and  the  reason  of  the  law,  we  are  of  opinion  with  the 
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plaintiff,  and  that  his  motion  must  be  granted.  There  are 
Bome  dicta  in  the  English  books  which  seem  to  favor  the  con- 
struction of  the  law  which  the  presiding  judge  has  given;  such 
as  that  from  2  Bl.  Com.  403,  that ''  if  a  stream  be  unoccupied, 
I  may  erect  a  mill  thereon,  and  detain  the  water,  jet  not  eo  aa 
to  injure  mj  neighbor's  prior  inill,  or  his  meadow,  for  he  hath« 
by  his  prior  occupancy,  acquired  a  property  in  the  current. ' 
.  But  these  dicta  are  all,  perhaps,  susceptible  of  a  different  inter- 
pretation. The  first  case  in  which  the  point  seems  to  bav«f 
been  directly  considered,  is  that  of  Wright  v.  Howard,  1  Cond. 
Eng.  Cb.  95  (1  Simons  &  Stuart,  190),  and  that  case  seems  more 
expressly  in  point  than  the  counsel  for  the  plaintiff  suppoeed. 
It  applies  not  only  to  the  right  of  diverting  the  water  from  the 
lands  of  proprietors  below,  but  that  of  throwing  it  back  on 
those  of  proprietors  above.  That  was  a  bill  for  spedfio  per- 
formance. The  plaintiff  was  the  owner  of  lands  on  the  river 
Goit,  on  which  were  mills  and  machinery  worked  by  water  taken 
from  the  river  by  means  of  a  weir  or  dam,  and  thence  conveyed 
into  the  river  Mersey,  below  its  junction  with  the  Goit.  The 
duke  of  Norfolk  was  the  proprietor  above,  on  whose  land  the 
water  was  thrown  back  by  the  weir,  and  the  duke  of  Norfolk 
and  two  others  were  the  proprietors  of  lands  below,  from 
which  the  water  was  diverted.  The  right  to.  use  the  water,  by 
means  of  the  weir,  was  held  under  a  lease  from  the  duke  of 
Norfolk.  The  defendant  objected  to  the  performance  of  bis 
purchase,  on  the  ground  that  the  plaintiff  could  not  make  a 
good  title  to  the  mills;  first,  because,  after  the  expiration  of  the 
lease,  he  could  have  no  right  to  throw  back  the  water  on  the 
land  of  the  duke  of  Norfolk  above;  and  secondly,  because  he 
had  no  right  to  divert  it  from  the  proprietorp  below.  The  vice- 
chancellor,  Sir  John  Leach,  considers  both  objections  together, 
and  decides  them  on  the  same  reasoning.  "The  right  to  the 
use  of  water  rests  on  clear  and  settled  principles.  Prima/acie, 
the  proprietor  of  each  bank  of  a  stream,  is  the  proprietor  of 
half  the  land  covered  by  the  stream,  but  there  is  no  property  in 
the  water.  Every  proprietor  has  an  equal  right  to  use  the 
water  which  flows  in  the  stream;  and  consequently  no  proprie- 
tor can  have  the  right  to  use  the  water  to  the  prejudice  of  any 
other  proprietor.  Without  the  consent  of  the  other  proprietors 
who  may  be  affected  by  his  operation,  no  proprietor  can  either 
diminish  the  quantity  of  water  which  would  otherwise  descend 
to  the  proprietors  below,  nor  throw  the  water  back  upon  the 
proprietors  above.      Eveiy  proprietor  who  claims  a  right  to 
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throw  the  water  back  above,  or  to  diminiBh  the  quantity  of  watez 
which  is  to  descend  below,  must,  in  order  to  maintain  his  claim, 
either  prove  an  actual  grant  or  license  from  the  proprietors  af- 
fected by  his  operations,  or  must  prove  an  uninterrupted  enjoy- 
ment for  twenty  years:  which  term  of  twenty  years  is  now 
adopted  on  a  principle  of  general  convenience,  as  affording  con- 
clusive presumption  of  a  grant."  He  adds:  '*  It  appears  to  me 
that  no  action  will  lie  for  diverting  or  throwing  back  water,  ex- 
cept by  a  person  who  sustains  an  actual  injury;  but  the  action 
must  lie  at  any  time  within  twenty  years  when  the  injury  haj)- 
pens  to  arise,  in  consequence  of  a  new  purpose  by  the  pariy  to 
avail  himself  of  his  common  right." 

The  subject  is  fully  considered  by  Chief  Justice  Denman,  in 
the  case  of  Mascn  v.  EiU^  republished  in  the  Jurist,  vol.  1,  pt.  8. 
That  case  respected  the  diverting  of  water  from  the  proprietors 
of  lands  below.  All  the  English  authorities  and  dicta  are  re- 
viewed and  commented  on,  and  it  is  unnecessary  to  repeat  here 
that  which  is  better  said  there.  The  position  which  is  sustained 
by  the  court  is,  ''  that  the  possessor  of  lands  through  which  a 
natural  stream  runs,  has  a  right  to  the  advantage  of  the  stream 
flowing  in  its  natural  course,  and  to  use  it  as  he  pleases,  and 
for  any  purposes  of  his  own  not  inconsistent  with  a  similar 
right  of  the  proprietors  of  the  land  above  and  below;  that  neither 
can  a  proprietor  above  diminish  the  quantity  or  injure  the 
quahty  of  water  which  would  otherwise  descend,  nor  can  any 
proprietor  below  throw  back  the  water  without  his  license  or 
grant;  and  that  whether  loss  by  the  diversion  of  the  general 
benefit  of  such  a  stream,  be  or  be  not  such  an  injury  in  point 
of  law  as  to  sustain  an  action  without  some  special  damage,  yet 
as  soon  as  the  proprietor  of  the  land  has  applied  it  to  some 
purpose  of  utility,  or  is  prevented  from  so  doing  by  the  diver- 
sion, he  has  a  right  of  action  against  the  person  diverting." 

A  distinction  was  attempted  to  be  taken  between  the  divert- 
ing and  throwing  bock  of  water.  But  I  can  not  perceive  the 
slightest  ground  for  this  distinction.  In  neither  case  can  an 
action  be  sustained;  at  all  events,  no  damages  can  be  recov- 
ered until  the  party  has  applied  the  water,  or  been  prevented 
from  applying  it,  to  a  useful  purpose;  where  the  injury  is 
sustained,  however,  on  what  principle  can  we  make  a  distinction 
between  the  proprietor  above  and  him  below  ?  It  may  be  ob- 
served that  water  can  not  be  thrown  back  on  the  land  of  the 
proprietor  above  without  overflowing  his  soil.  And  though  the 
water  still  remain  within  its  natural  channel,  being  only  raised 
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to  a  greater  height  upon  the  banks,  yet  still  it  is,  in  strictness, 
an  invasion  of  the  proprietor's  soil,  over  which,  on  general 
principles  of  law,  he  has  the  exclusive  right  of  dominion.  And  in 
reference  to  this  principle  I  think  the  right  of  occupancy  must 
be  explained.  A  man  may  do  what  he  will  upon  his  own  land, 
provided  he  does  not  injure  his  neighbor.  But  he  has  do  right  to 
make  any  alterations  in  the  condition  of  his  neighbor's  property 
without  his  consent.  The  other  instances  of  the  right  of  occu- 
pancy  mentioned  by  Blackstone,  may  help  to  illustrate  this.  If 
I  build  a  house  near  my  neighbor's  wall,  by  which  my  windows 
are  darkened,  I  can  sustain  no  action  for  it,  because  he  was  the 
first  occupant;  so  if  I  erect  a  tan-yard,  which  is  noisome,  and 
another  comes  and  builds  his  house  near  it,  I  was  the  first  oc- 
cupant, and  he  must  submit  to  the  inconvenience.  So  if  I  raise 
a  mill-pond  on  my  own  land,  which  renders  the  air  unwhole- 
some, and  another  person  comes  and  lives  near  it,  he  has  no 
right  of  action  for  this  injury.  But  in  neither  of  these  cases  is 
there  any  interference  with  the  soil  of  another. 

There  seems  to  be  a  great  apparent  hardship  on  the  part  of  the 
defendant,  if  he  should  lose  the  expense  which  he  has  incurred 
in  building  his  mill.  Yet  I  can  conceive  that  there  may  be  as 
great  hardship  on  the  part  of  the  plaintiffs.  They  purchased 
their  lands  about  the  same  time.  The  plaintiffs  purchased  with 
a  view  to  this  mill  seat,  and  paid  their  money  for  it.  Then  who 
ought  to  be  the  sufferer  ?  He  who  claims  to  use  his  own  land 
as  he  will,  or  he  who  claims  to  alter  the  condition  of  his  neigh- 
bor's property,  without  his  consent,  for  his  own  benefit?  The 
result  will  be  that  a  person  who  is  about  to  obstruct  a  running 
stream,  for  any  purpose,  must  obtain  the  license  of  the  other 
proprietors,  with  whom  his  operations  are  likely  to  interfere, 
and  it  does  not  appear  to  me  that  this  can  be  regarded  as  a  mat- 
ter of  hardship. 

There  is  an  American  case,  Eiatch  v.  Durighi,  17  Mass.  289 
[9  Am.  Dec.  145],  in  which  it  is  said  that  the  first  occupant  of 
a  mill  seat  has  a  right  to  sufficient  water  to  work  his  wheels, 
even  if  it  should  render  useless  the  privilege  of  one  above  or 
below.  But  we  think  this  opposed  to  the  weight  of  reasoning 
and  authority.  To  this  is  opposed  the  case  of  Plait  v.  Boot,  16 
Johns.  213,  in  which  is  was  held  that  the  prior  occupant  of 
mills  below  had  no  right  to  prevent  the  erecting  of  mills  above, 
and  making  a  reasonable  use  of  the  water.  The  case  of  Palmer 
V.  Mulligan,  3  Cai.  307  [2  Am.  Dec.  270],  is  referred  to,  and  the 
opinion  of  Mr.  Justice  Livingston,  who  utterly  rejected  th« 
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doctrine  that  the  person  erectiDg  the  first  mill  thereby  acquired 
any  superior  rights.  To  this  conclusion  Chancellor  Kent  ar- 
riTee,  upon  a  consideration  of  all  the  authorities:  ''Every  pro- 
prietor of  lands  on  the  banks  of  a  river,  has  naturally  an  equal 
right  to  the  use  of  the  water  which  flows  in  the  stream  adjacent 
to  his  lands,  as  it  was  wont  to  flow  {currere  solebat),  without 
diminution  or  alteration.  No  proprietor  has  a  right  to  use  the 
water  to  the  prejudice  of  other  proprietors  above  or  below  him, 
unless  he  has  a  prior  right  to  divert  it,  or  a  title  to  some  exclu- 
siTe  enjoyment.  He  has  no  property  in  the  water  itself,  but  a 
simple  use  of  it  while  it  passes  along.  Aqiui  currU  et  debet  currere, 
is  the  language  of  the  law.  Though  he  may  use  the  water  while 
it  runs  over  his  land,  he  can  not  reasonably  detain  it  or  give  it 
another  direction,  and  he  must  return  it  to  its  ordinary  channel 
when  it  leaves  his  estate.  Without  the  consent  of  the  adjoining 
proprietors,  he  can  not  divert  or  diminish  the  quantity  of  water 
which  would  otherwise  descend  to  the  proprietors  below,  nor 
throw  back  the  water  upon  the  proprietors  above,  without  a 
grant,  or  an  uninterrupted  possession  of  twenty  years,  which  is 
evidence  of  it:"  3  Kent  Com.  853. 

The  motion  to  set  aside  the  uonsuit  is  granted. 

Johnson,  J.,  concurred. 

CNball,  J.  I  am  not  satisfied  that  the  law  is  as  ruled  in  th« 
foregoing  opinion. 

Ths  Riobt  or  ▲  Rtpirtaw  Ownxb  to  xmi  Aoousiomid  Flow  or  thi 
8zBBAwt  BuddingUm  V.  Bradley^  26  Jjiu  Deo.  886b  and  omm  died  in  thfl 
note  thereto. 
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Fbaseb  V.  Boone  Ain>  Wife. 

[1  Hnx.  Oh.  860.] 

Tke  Last  ov  Two  Inconsistent  Dbvises  or  le^^es  of  the  Bune  will,  takoi 
efiect  to  the  ezclaBion  of  the  first. 

Bill  for  partition.  Dififerent  clauses  of  the  will  of  John 
B.  Fraser,  deceased,  bequeathed  a  life  estate  in  theslaye  George; 
by  the  first  clause  to  plaintiff,  by  the  second  to  Jane  B.  Fraaer, 
wife  of  defendant  Boone;  in  each  case  the  remainders  over  wera 
difiTerent.  Plain tifiT  claimed  that  under  the  circumstances  the 
legatees  took  equal  interests  in  the  slave,  and  prayod  a  sale  and 
a  division  of  the  proceeds.  The  chancellor's  opinion  in  the 
court  below  was  as  follows: 

Johnston,  Chancellor.  The  defendants  contend  that  the  latter 
clause  supersedes  the  former,  and  that  they,  being  entitled 
under  it,  have  a  right  to  the  slave  George,  given  to  them  in  it, 
in  exclusion  of  the  plaintiff,  who  claims  under  the  superseded 
clause. 

The  doctrine  is  plainly  laid  down  in  the  older  authorities, 
that  a  subsequent  clause  in  a  will  shall  prevail  over  a  prior 
clause.  But  it  was  said  by  the  plaintiff's  counsel,  Mr.  Bland- 
ing,  that  although  the  older  authorities  are  to  this  effect,  the 
courts  have  subsequently  come  to  a  conclusion,  that  in  such 
cases  the  clauses  shall  stand  together.  Upon  looking  at  the 
authorities  quoted,  and  others,  I  find  that  they  use  the  lan- 
guage attributed  to  them. 

They  argue  that  although  the  last  of  two  wills  supersedes  the 
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first,  jet  that  thare  is  a  want  of  the  analogy  supposed  by  the 

early  aatborities  between  the  cases  of  two  wills,  and  the  cases 

of  two  clauses  of  the  same  will.     That  in  the  case  of  two  wills, 

the  testator  assents  to  them  separately,  and  that  to  which  he 

last  assents  is  his  last  will:  but  that  in  the  case  of  two  separate 

clauses  of  the  same  will,  he  does  not  assent  to  either  before  the 

other,  but  to  both  together  as  an  unity,  after  finishing  the  whole 

will.  That  be  does  not  assent  to  the  clauses  of  the  will,  as  clauses, 

but  to  the  whole  will  consisting  of  clauses.   That  it  is  true,  that  in 

revolving  in  his  mind  the  subjects  embraced  in  the  will,  he  can 

only  give  them  a  successive  consideration;  but  that  the  assent 

which  he  gives,  after  all  the  details  are  arranged,  is  the  only 

evidence  we  can  have  that  he  intended  the  paper  to  stand  as  his 

will.     That  in  asseAting  be  has  contemplated  the  provisions  as 

a  whole,  not  only  separately  but  in  theit  relations  to  each  other, 

and  pronounced  his  work  good.     That  the  power  to  do  this,  ia 

what  is  called  a  sound  and  disposing  mind  and  memory. 

The  case  was  argued  before  me  on  the  same  point,  and  in  the 
same  way.  Upon  looking  at  the  authorities  I  confess  I  was 
struck  with  the  plausibility,  and  at  first  came  to  the  conclusion 
that  the  old  doctrine  had  been  overruled.  But  further  reflec- 
tion has  satisfied  me  that  properly  understood,  and  as  to  cases 
where  it  has  a  real  application,  it  has  not  been.  And  I  am  fur- 
ther satisfied  that  in  the  cases  and  authorities  where  the 
arguments  were  used  which  I  have  recited,  the  question  which, 
from  the  language  held,  appeared  to  have  been  settled,  never 
occurred;  and  that  in  them,  as  in  this,  an  immaterial  question 
was  argued. 

The  ancient  doctrine  properly  understood,  is  not  that  all 
subsequent  clauses  shall  prevail  over  the  prior  clauses  embracing 
the  same  subjects  of  disposition.  But  it  is,  that  where  a  sub- 
seqaent  clause  either  directly  in  terms  repeals  a  former,  or 
contains  provisions  so  inconsistent  with  it,  that  it  can  not  stand 
with  it,  and  by  implication  repeals  it,  it  shall  prevail  over  it. 

Now  the  reason  given  by  the  authorities  referred  to,  why  the 
clauses  should  prevail  together,  is  that  the  testator  has  assented 
to  both  together,  and  to  one  as  well  as  to  the  other;  and  that 
reason  is  a  good  one  where  it  can  apply,  as  for  instance,  where 
^6  clauses  can  be  made  to  stand  together.  But  will  anybody 
contend,  that  when  a  testator  has  said  in  a  subsequent  clause, 
"  whereas  I  bequeathed  so  and  so  in  a  prior  clause,  now  I  do 
hereby  revoke  the  legacies  and  give  them  to  other  persons'' — 
that  in   such  a  case  the  legatees  shall  concur  and  both  the 
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elaoaes  stand,  simply  because  the  testator  assents  to  his  \phole 
will  at  once?  Yet  the  reasoning  goes  that  length.  If  the 
repeal  is  indirect,  by  reason  of  inconsistency  or  incongmity,  is 
it  not  as  much  a  repeal  as  if  it  were  a  repeal  in  direct  terms? 
The  court  to  be  sure,  would  be  bound  to  let  the  former  claase 
stand,  if  by  any  construction  it  could  be  made  to  stand.  But 
if  after  resorting  to  all  the  sound  rules  of  construction  the 
clauses  be  found  too  incongruous  to  prevail  together,  the  latter 
must  be  regarded  as  a  repeal  of  the  former,  notwithstanding* 
both  may  have  been  apparently  assented  to  at  the  final  execu- 
tion of  the  will. 

Accordingly  the  cases  in  which  the  authorities  seem  to  con- 
sider the  old  doctrines  overruled,  are  cases  where  in  fact  it 
never  applied,  and  where  the  question  really  ought  to  haye 
been,  whether  the  prior  clauses  could  be  made  to  stand  with 
the  subsequent,  or  whether  the  latter  were  not  so  inconsistent 
with  the  former  as  to  indirectly  repeal  them.  Let  us  resort  to 
this  inquiry. 

Where  the  conflict  is  merely  between  detached  words  or 
phrases  in  a  testamentary  paper,  the  rule  is  to  bring  the  con- 
flicting phrases  and  words  together,  and  ascertain  how  the  tes- 
tator intended  his  expressions  thus  scattered,  to  affect  and  modify 
each  other:  and  in  doing  this  I  am  not  aware  that  I  am  war- 
ranted in  saying  that  it  was  ever  held,  but  I  incline  to  believe, 
that  if  it  be  found,  that  if  effect  can  not  be  given  to  all,  those 
must  be  rejected  which  ore  first  in  order.  But  that  if  by  modi- 
fication, any  effect  can  be  given  to  them,  it  must  be  given,  and 
that  thus  modifying  each  other  the  whole  of  the  expressions 
will  be  taken  together,  as  an  exponent  of  the  testator's  inten- 
tion. This  is  a  rule  of  construction.  I  know  of  no  reason  why 
the  rule  of  construction  should  be  different  where  the  conflict 
is  between  detached  clauses,  from  what  ii  is  where  the  conflict 
is  between  detached  expressions. 

In  this  rule,  by  which  detached  and  conflicting  expressions 
are  brought  together  for  construction,  there  is  a  real  want  of 
analogy  between  the  cases  of  two  wills,  and  the  different  parts 
of  the  same  will:  although  the  want  of  analogy  on  the  part  of 
assent  was,  I  think,  a  mere  supposition.  Where  there  are  two 
conflicting  wills  there  is  never  any  attempt  to  bring  them  to- 
gether for  the  purpose  of  reconciling  them,  but  the  latter  al- 
ways operates  to  the  extent  of  the  difference  between  them,  as 
a  direct  repeal  of  the  former.  It  is  different  where  the  several 
parts  of  the  same  will  conflict. 
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ILiefc  UB  now  bring  the  two  clauses  of  tUis  will  in  question  to- 
getlier,  and  see  if  there  be  any  difficulty.     There  would  have 
l>eeii  no  difficulty,  if  the  testator,  making  use  of  only  one  clause, 
baci  Raid,  "  I  give  my  slave  George  to  my  son  William  and  my 
daughter  Jane  B.,"  limiting  over  the  share  of  William,  so  and 
so,  and  the  share  of  Jane,  in  another  way.    If  he  had,  making 
use  of  only  one  clause,  said,  **I  give  my  slave  George  to  my 
son    William — and  I  give  my  slave  George  to  my  daughter 
Jane  B.,"  etc.,  would   this,  although  more   at  length,  have 
amounted  to  anything  more  than  filling  out  the  words  understood 
in  the  sentence  I  have  just  before  put  into  his  mouth;  which, 
though  omitted  in  that  sentence,  are  really  referred  to  by  the 
copulative  conjunction  ?    Would  it  have  amounted  to  anything 
more  or  less  than  a  gift  of  George  to  the  one  and  to  the  other 
of    his  children — that  is,  to  both?    Now  if  this  would  have 
been  the  undeniable  effect  of  using  such  expressions  in  one 
clause,  is  there  any  magic  to  change  that  effect,  in  his  employ- 
ing* two  clauses  instead  of  one  ? 

It  was  argued  by  Mr.  Mayrant,  for  the  defendants,  that  the 
limitations  over  made  the  bequests  inconsistent  —  that  the 
clauses  could  not  stand  together,  on  that  account;  and  that  the 
latter  clause  must  be  preferred.  If  the  limitations  over  are  so 
iuconsistent  in  enjoyment,  that  they  can  not  stand  together,  or 
with  the  interests  of  the  particular  legatees,  that  is  no  reason 
that  the  particular  legatees  should  not  be  made  to  concur  until 
the  time  that  the  limitations  shall  come  to  take  effect.  If  then 
they  can  not  be  brought  to  concur,  a  partition  by  sale  would  be 
ordered,  or  the  question  would  then  arise  between  the  two 
clauses,  as  to  the  preference  to  be  given  to  them. 

But  I  see  no  such  incongruity  as  is  supposed.  The  respective 
remainders  limited  over,  are  precisely  of  the  same  extent  as  the 
particular  estates  to  which  they  are  attached.  One  line  of  re- 
maindermen is  entitled  to  what  is  given  to  the  plaintiff,  and 
another  to  what  is  given  to  Mrs.  Boone.  Although  the  plaintiff 
and  Mrs.  Boone  are  jointly  interested,  yet  upon  the  death  of 
either,  that  tenancy  is  severed,  and  the  remaindermen  of  his 
or  her  line  become  entitled  to  his  or  her  share.  They  may,  if 
they  please,  concur  in  the  enjoyment,  as  tenants  in  common 
with  the  survivor;  or  if  they  can  not  concur,  they  can  have  par- 
tition by  sale. 

It  was  argued,  again,  that  the  subject-matter  of  the  bequests 
could  not  be  enjoyed  by  more  than  one,  and  that  therefore, 
the  legatees  could  not  concur.     That  I  do  not  perceive.     A 
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slave  may  be  hired  out,  or  he  may  labor  for  the  joint  benefit  of 
a  plurality  of  persons.  But  there  are  cases  in  which  a  joint 
enjoyment  of  the  legacy  can  not  obtain.  What  then  ?  If  the 
legatees  can  not  concur,  they  must  partition  by  sale.  Bat 
the  objection  is  too  eztensiTe.  I  will  take  the  strongest  case 
put  by  the  counsel.  Suppose  that  the  Pitt  diamond,  or  some 
exquisite  painting,  be  given  to  two  persons  in  two  different 
clauses  of  a  will.  If  it  be  contended,  that  the  latter  clause  shall 
prevail  over  the  former,  it  must  be  on  the  ground  that  the  be- 
quest is  not  susceptible  of  joint  enjoyment.  If  that  reason  be 
allowed  to  prevail,  upon  the  same  reason,  if  such  legacy  were 
given  to  the  same  persons  in  the  same  clause,  it  must  be  de- 
clared void,  or  the  will  must  be  violated  by  awarding  to  one  of 
them  in  exclusion  of  the  other. 

I  apprehend,  that  in  such  a  case  (and  so  also  in  this  case)  un- 
less the  legatees  can  be  brought  to  concur  in  the  enjoyment  or 
disposition  of  the  article  bequeathed  to  them,  it  must,  being  in- 
capable of  division,  be  sold,  and  the  avails  distributed.  It  is 
no  argument  against  this  to  say,  that  an  article,  whose  chief 
value  consists  in  taste,  would  be  sacrificed  by  sale.  That  is  a 
matter  exclusively  for  the  consideration  of  testators,  and  for 
the  reflection  of  legatees.  The  same  difficulty  would  exist, 
whether  it  be  disposed  of  in  two  clauses  of  a  will,  or  in  one 
only.  Nor  do  I  see  reason  to  fear  sacrifices.  <3-ranting  that 
besides  the  legateies,  the  whole  community  did  not  contain  one 
individual  of  taste,  to  appreciate  the  legacy,  I  imagine  the 
legatees  themselves  would  prove  competitors  to  each  other,  to 
the  extent  of  the  value  they  set  on  it;  and  that  neither  would 
suffer  himself  to  be  deprived  of  it,  until  he  received  a  price  ni 
least  as  gratifying. 

I  must,  therefore,  conclude  in  favor  of  the  plaintiffs  con- 
struction of  the  will. 

It  is  ordered  and  decreed,  that  the  defendants  do  deliver  up 
the  slave,  George,  the  subject  of  this  suit,  to  the  commissioner, 
who  shall,  at  Sumter  court-house,  on  the  first  Monday  of  the  next 
month  after  he  shall  have  received  him,  or  on  the  first  convenient 
sale  day  thereafter,  after  having  given  at  least  fifteen  days'  pub- 
lic notice  thereof,  proceed  to  sell  him,  on  a  credit  of  one  year, 
taking  bond  with  good  personal  security,  and  a  mortgage  of 
the  slave,  to  secure  the  purchase  'money.  That  upon  the  col- 
lection of  the  proceeds  of  the  sale,  the  one  half  thereof  be 
paid  to  the  plaintiff,  to  be  held  by  him,  subject  to  the  same 
limitations  and  conditions  as  those  upon  which  the  said  slavi^ 
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mras  bequeathed  to  him  by  the  will  of  John  B.  Fraser;  and  that 
the  other  half  thereof  be  paid  over  to  the  defendant,  Thomas 
Soone,  in  right  of  his  wife,  Jane  B.,  to  be  held  subject  to  the 
same  limitations  and  conditions  as  those  on  which  the  said  slave 
mras  bequeathed  to  the  said  Jane  B.,  by  the  will  of  the  said  tes- 
tator. 

And  it  is  further  ordered  and  decreed,  that  the  said  Thomas 
Soone  do  pay  the  costs  of  this  suit. 

From  this  decree  an  appeal  was  taken. 

W.  and  C.  Mayrant,  for  the  appellant. 

Blanding,  contra. 

The  following  opinion  of  the  court  of  appeals  was  delirered  bj 

JoHNSOK,  J.  I  have  entertained  very  grave  doubts  about  the 
leading  question  in  this  case,  and  I  confess  that  the  veiy  able 
aigument  of  the  chancellor,  in  support  of  the  view  which  he  has 
taken,  has,  in  some  sort,  shaken  the  confidence  in  the  early  and 
abiding  impression  made  on  my  mind,  by  the  maxim  of  Lord 
Coke,  that  "  the  first  grant  and  the  last  will,  is  of  the  greatest 
force."  The  question,  so  far  as  I  know,  is  open  in  our  own 
courts;  and  the  great  diversity  of  opinion  on  the  subject,  leaves 
the  court  at  liberty  to  adopt  that  rule  which  is  most  consistent 
with  sound  policy,  and  the  general  principles  of  law.  The  an- 
notator  of  Lord  Coke  says,  "  that  there  is  great  contrariety  in 
the  books,  on  the  effect  of  two  inconsistent  devises  in  the  same 
will.  Some  hold,  with  Lord  Coke,  that  the  second  devise  re- 
vokes the  first:  Plowd.  641,  note;  others,  that  both  are  void  on 
account  of  repugnancy:  Ow.  84;  but  that  the  opinion  of  the 
greatest  number  of  authorities  is,  that  the  devisees  shall  take  in 
moieties:"  Co.  Lit.  112,  b,  note  144. 

The  question  is  simply  one  of  construction.  What  did  the 
testator  intend  ?  and  the  difficulty  consists  in  the  selection  of 
the  proper  rule.  That  adopted  by  the  chancellor  has  for  its 
support  apparent  equity;  but  that  is  opposed,  according  to  my 
view  of  it,  by  the  consideration,  that  in  the  universal  application, 
inequality  would  be  produced.  To  illustrate  this,  I  would  take 
the  case  put  by  the  chancellor,  of  the  family  picture,  and  sup- 
pose that  it  had  been  given  in  one  clause  of  the  will  to  a 
stranger,  and  in  another  to  a  near  and  much  valued  relation. 
In  the  canvas  itself  there  is  no  intrinsic  value,  and  if  the 
stranger  takes  the  entire  thing,  he  gets  nothing  of  value — if  the 
relative,  he  gets  that  which  to  him  is  invaluable — no  price  would 
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purchase  it.  If  it  be  sold  for  partition,  the  stranger  takes  ad- 
vantage of  the  better  feelings  of  the  relative,  and  forces  him  to 
pay  a  great  price  for  the  one  half  of  that  \rhich  would  be  worth 
nothing  to  the  stranger.  And  the  same  inequality  woald  arise, 
in  a  greater  or  less  degree,  in  the  bequest  of  almost  everything 
incapable  of  a  partition  in  specie. 

In  resolving  a  question  of  doubtful  intention,  the  court  ought 
to  adopt  that  conclusion  which  is  the  most  reasonable  and  proba* 
ble;  and  I  think  I  may  refer  to  the  experience  of  every  member 
of  the  profession,  to  support  me  in  the  position,  that  no  case  has 
occurred,  in  which,  judging  from  extrinsic  circumstances,  a  tes- 
tator intending  to  divide  his  property  between  two  or  more,  has 
given  the  whole  to  each  severally.  The  terms  necessaiy  to  ex- 
press the  intention  are  so  commonplace  and  familiar,  that  no 
testator  or  scrivener,  however  ignorant  or  illiterate,  could  be  at 
a  loss  for  them — and  when  that  was  intended,  it  would  be  ex- 
pressed in  some  form  or  other.  Whilst,  therefore,  we  are  una- 
ble in  cases  of  inconsistent  devises,  to  fix  with  certainty  the 
meaning  of  the  testator,  it.  may  be  afiirmed  with  great  confi- 
dence, that  he  did  not  intend  that  the  devisees  should  take 
equally. 

This  view  tends  very  strongly  to  the  conclusion,  that  both 
ought  to  be  rejected,  on  account  of  their  repugnance;  and  yet 
it  is  certain  that  the  testator  intended  to  dispose  of  the 
thing  devised,  and  here  the  rule  of  Lord  Coke  is  most  oppor- 
tunely introduced.  Not  that  it  furnishes  a  certain  guide  to  the 
intention  of  the  testator;  but  valuable  on  account  of  its  simplic- 
ity and  the  facility  of  its  application;  and  it  certainly  loses  noth- 
ing of  its  force  and  authority  by  Lord  Hardwicke's  dissent  to 
the  reasoning  of  the  modern  cases  opposed  to  it,  in  Uhlrich  v. 
Litchfield,  2  Atk.  374. 

There  is  another  consideration  which  very  strongly  inclines 
my  judgment  in  favor  of  this  rule.  It  has  been,  as  before  re- 
marked, fixed  in  my  mind,  by  very  early  impressions.  I  belieye, 
too,  that  it  has  been  the  current  opinion  of  the  profession, 
and  I  think  that  is  the  understanding  of  the  community. 
One  case  of  the  sort  has  occurred  within  my  own  observation^ 
which  was  precisely  like  this  (inconsistent  bequests  of  a  negro), 
and  was  adjusted  by  this  rule;  and  it  is  not  improbable  thai 
many  others  have  occurred,  and  have  not  been  brought  into  lit- 
igation on  account  of  the  supposed  propriety  of  the  rule. 

It  is  therefore  ordered  and  decreed,  that  the  decree  of  the 
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circuit  court  be  reversed,  and  that  the  complainant's  bill  be  dis- 
missed, with  costs. 

O'NsALL  and  Habpbb,  JJ.,  concurred. 


If  Two  Pabts  oy  a  Will  abx  Wholly  Irbsookcilablx,  the  sabeeqaent 
part  is  to  be  taken  as  evidenoe  of  a  snbseqaent  intention:  Cofomhonen  y. 
Shmler,  21  Am.  Dec.  73. 


Stoney  v.  Shultz  et  al. 

[1  Hill  Cb.,  465.] 
A  Shxuit  AssuMOf  o  to  Act  Vibtutb  OFTicn,  warrants  that  he  is  possessed 
of  snch  authority,  and  if  not  authorized,  is  liable  to  persons  who  have 
snffered  damage,  from  steps  undertaken  under  the  belief  that  he  was. 
So  a  sheriff  is  liable  to  purchasers  at  a  sale  assumedly  made  under  proper 
authority,  from  a  court  which  does  not  in  fact  exist. 
To  Atoid  Cirouity  of  Aciion  where  Pebsons  are  Ll^iblb  over  amokost 
Themselves,  the  responsibility  of  those  last  to  be  charged  being  secured 
by  mortgage  of  their  property  or  judgment  lien  thereon,  the  court  will 
order  the  sale  of  the  premises,  and  the  payment  of  the  necessary  proceeds 
to  the  first  claimants. 

The  Amount  Paid  fob  a  Release  of  a  Judgment  Lien  will  be  credited 
as  a  payment  on  the  judgment,  though  paid  by  a  stranger,  and  though 
the  property  released  was  not  covered  by  the  lien. 

A  MoBTOAGBE,  AFTER  CONDITION  BROKEN,  both  at  common  law  and  under  our 
statute,  after  notice  to  the  tenants  in  possession,  may  demand  of  and 
collect  from  them  their  accruing  and  past  due  rents. 

A  Sheriff  is  the  Private  Agent  of  the  mortgagee,  and  passes,  by  his  sale, 
the  estate  of  the  latter  in  the  laud,  though  professedly  the  sale  is  by 
virtuj  of  the  proceedings  in  a  foreclosure  sait,  if  this  assumed  authority 
is  insufficient,  and  if  the  sheriff  has  acted  in  bringing  on  the  sale  at  the 
instanoe  of  the  mortgagee. 

A  Sale  of  Lands  under  Parol  Authoritt  is  confirmed,  by  an  admission 
of  the  authority  by  the  principal,  in  his  answer  to  the  bill  in  equity,  in 
which  the  transaction  is  relied  upon. 

Lots  Sold  while  Covered  bt  the  Lien  of  a  JuDOlfE^T  against  the  vendor, 
or  of  a  mortgage  given  by  him,  are  in  the  hands  of  the  vendees,  liable 
to  the  discharge  of  the  liens  in  the  inverse  order  of  their  purchases;  the 
last  sold  first  liable,  etc. 

A  Decbee  for  the  Sale  on  Credit  of  Mortgaged  Premises  does  not  vio- 
late the  obligation  of  contracts. 

PuBUCATioN  OF  NoTiCE  TO  Cbeditobs  to  como  in  and  prove  their  demands, 
after  a  final  decree  for  the  sale  of  premises,  ordered  by  the  court  for  the 
purpose  of  raising  a  fund  for  the  satisfaction  of  such  demands,  is  unnec- 
essary where  there  has  been  ample  notice  before  the  decree  of  sale  was 
rendered. 

The  Mobtgaoee.  afteb  Condition  Bboken,  is  Entitled  only  to  the 
Ground  Rents,  and  not  to  the  enhanced  value  of  rents  caused  by  the 
improvements  put  upon  the  land  by  the  persons  in  possession  from  whom 
the  mortgagee  seeks  a  recovery. 
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-  Bill  in  equity.  In  May,  1823,  Henry  Shultz  purchased  from 
W.  Brooks,  commissioner  in  equity,  the  Leigh  tract  of  land. 
To  secure  the  purchase  money,  the  tract  was  mortgaged  back 
for  fifteen  thousand  five  hundred  dollars.  In  1824,  the  first 
mortgage  being  unpaid,  Shultz  further  mortgaged  the  tract 
to  one  Snowden  for  thirty-six  thousand  dollars.  Snowden 
Boon  after  failed,  and  assigned  this  mortgage,  among  other 
effects,  to  Stoney  and  Magrath,  in  trust  for  his  creditors.  In 
1825,  Shultz  sold,  at  public  sales,  certain  lots  of  the  Leigh 
tract,  that  lay  within  the  town  of  Hamburg;  the  sales  were 
made  at  various  times,  during  the  months  of  January,  February, 
and  March,  and  at  them  many  purchasers  bought.  In  the 
meanwhile  the  Brooks  mortgage  was  yet  unpaid,  and  finally, 
after  all  the  events  before  mentioned  had  taken  place,  suit  was 
begun  at  law  on  Shultz's  bond,  and  judgment  was  obtained 
thereon.  By  consent,  an  order  of  sale  of  the  premises  was 
made,  directing  that  the  sale  of  the  premises  be  on  credit,  but 
directing  the  title  deeds  to  be  retained,  in  order  to  secure 
the  payment  of  the  purchase  money,  and  that,  should  this  be 
not  paid  when  due,  there  should  be  a  second  sale  for  cash.  At 
the  sale  on  credit,  Shultz  purchased,  but  failing  to  pay  any- 
thing, a  resale  of  the  land  was  made  by  the  sheriff,  acting  un- 
der directions  of  Brooks.  At  this  sale  the  land  was  purchased 
by  one  Williamson,  acting  in  joint  behalf  of  himself,  Stoney, 
Magrath,  Fitsraimons,  and  Breighthaupt.  The  purchase  money 
paid  was  applied  in  satisfaction  of  the  mortgage  of  Brooks  and 
of  a  judgment  held  by  one  Moore  against  Shultz. 

Certain  tenants  on  the  land  attorned  to  Williamson,  while 
others  refused.  Against  the  latter  ejectment  was  brought. 
Plaintiff  eventually  suffered  a  nonsuit  therein,  it  being  held 
that  the  sale  under  which  he  claimed  was  irregular  and  void. 
Soon  after,  Williamson  died,  and  his  will  was  proved  by  Stoney 
and  Magrath.  Shultz  also  about  this  time  assigned  in  trust 
for  his  creditors,  and  took  the  benefit  of  the  insolvent  act. 
Harrison,  his  assignee,  at  first  refused  to  act,  but  finally,  after 
appointment  by  the  court  as  trustee  jointly  with  Boyce,  both 
acted  in  that  capacity. 

While  affairs  were  in  this  condition,  Snowden,  Magrath,  and 
Stoney  filed  a  bill  against  Shultz,  Harrison,  and  the  purchasers 
from  Shultz,  praying  that  Sbultz  be  restrained  from  suing 
the  tenants  in  possession  of  the  land;  that  an  account  be 
taken  of  the  incumbrances  covering  the  land,  and  this  should 
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be  sold  to  satisfy  Snowden's  mortgage.  Bojce  was  made  party 
to  this  bill  after  his  appointment  as  trustee. 

Stoney,  Magrath,  Breighthaupt,  and  Fitzsimons  afterwards 
filed  other  bills,  seeking  relief  against  Brooks,  Shultz,  Harrison, 
Boyce,  and  Shultz's  vendees,  which,  together  with  the  preced- 
ing bill,  and  with  the  answers  filed,  were  ultimately  all  treated 
as  one  suit,  and  tried  together.  In  these  bills  plaintiffs  set  out 
that  the  money  paid  by  "Williamson  at  the  mortgage  sale  had  been 
applied  to  the  Brooks  mortgage  and^  the  Moore  judgment,  and 
that  therefore  they  should  have  the  benefit  of  the  mortgage  and 
judgment,  as  it  had  been  held  that  they  took  nothing  from 
their  purchase.  Further,  they  stated,  that  prior  to  the  year 
1825,  the  time  of  the  purchases  from  Shultz,  the  tract  in  con- 
troversy was  bound  by  judgment  liens  of  many  judgments  re- 
covered against  him;  that  the  land  was  held  subject  to  the 
mortgages  and  these  liens,  and  that  its  value  was  not  adequate 
to  their  discharge.  They  averred  that  a  large  amount  of  these 
judgments  was  in  the  hands  of  Fitzsimons,  assigned  to  him 
in  trust  for  creditors.  They  prayed  that  the'  purchasers  be  re- 
strained from  suing  the  tenants  in  possession;  that  receivers  be 
appointed  for  the  lots  purchased,  and  that  the  receivers  be  held 
to  account  for  the  rents  and  profits. 

The  injunction  was  granted,  and  Harrison  and  Boyce  were 
appointed  receivers  for  all  lots  other  than  those  in  the  actual 
possession  of  the  purchasers.  Brooks  answered,  insisting  that 
he  was  not  a  proper  party  to  the  suits;  otherwise  he  was  willing 
that  the  benefit  of  his  mortgage  be  given  plaintiffs.  Harrison 
and  Boyce  were  willing  to  perform  any  decree  of  the  court.  The 
purchasers  answering,  insisted  that  portions  of  their  lands  were 
not  bound  by  the  Snowden  mortgage,  either  because  not  em* 
braced  in  the  land  covered  by  it,  or  else  because  at  the  time  of 
their  purchase  of  said  portions,  Snowden  was  present  and  as- 
sented that  the  purchasers  should  be  held  free  from  the  lien  of 
his  mortgage,  and  that  although  this  consent  was  after  the  time 
of  his  assignment,  yet  that  at  the  time  the  assignment  was  not 
known,  and  besides  Snowden  had  his  assignee's  authority  to 
give  such  consent.  They  contended,  that  the  case  stated  in 
the  bills  did  not  warrant  setting  up  the  Brooks  mortgage  and 
Moore  judgment  in  favor  of  plaintiffs.  The  judgments  in  the 
hands  of  Fitzsimons,  they  stated  to  have  been  obtained  upon 
''  bridge  bills"  issued  by  the  bridge  company,  at  a  time  that 
Shultz  was  a  partner  therein;  but  they  aveiTed  that  Fitz- 
simons had  lost  recourse  against  the  private  property  of  the 
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partners  because  of  the  fact  that  he  had  released  the  partner- 
ship property  from  the  lien  of  his  judgments.  They  also  alleged 
fraud  in  the  manner  in  which  these  judgments  were  acquired, 
and  asserted  that  they  were  kept  alive  only  through  fraud, 
having  been  in  point  of  fact  long  discharged.  Defendants 
prayed  afiSrmatiye  relief  in  the  shape  of  compelling  plaintifis  to 
pay  them  rents  and  double  rents  in  the  place  of  those  that  they 
were  debarred  from  collecting  by  the  injunction  issued. 

Before  a  hearing  a  commissioner  was  appointed  to  determine 
the  amount  of  Sbultz's  debts.  In  accordance  said  commissioner 
advertised  for  Shultz's  creditors  to  come  in,  and  before  the 
hearing  made  a  report  of  the  debts  so  determined  by  him,  and 
of  the  assets  that  might  be  applied  in  their  discharge.  There 
were  exceptions  taken  to  the  report,  immaterial  to  notice.  The 
facts  of  the  alleged  release  by  Fitzsimons  were  these:  The 
bills  upon  which  the  judgments  were  obtained  were  issued  by 
the  bridge  company,  at  a  time  when  Shultz  was  a  member 
thereof.  Subsequently  Shultz  ceased  to  be  a  member,  and  the 
partnership  then  consisted  of  B.  &  J.  McKinnie.  This  new 
firm  mortgaged  the  bridge,  the  principal  property  of  the  com- 
pany, to  the  bank  of  Georgia,  for  ninety-eight  thousand 
dollars.  Upon  a  bill  to  foreclose  the  mortgage,  filed  by 
the  bank,  Shultz  and  Breighthaupt,  a  holder  of  bridge  bills, 
filed  a  bill  in  the  federal  court,  against  the  bank  and  the  Mc- 
Kinnies,  praying  an  injunction  against  further  proceedings  in 
the  foreclosure  suit,  as  they  insisted  that  the  bridge  was 
primarily  liable  to  the  discharge  of  the  bridge  bills.  This  bill 
was  ultimately  dismissed  for  want  of  jurisdiction,  but  previous 
thereto  it  was  agreed  by  all  parties  that  the  bridge  be  sold  and 
the  funds  realized  be  deposited  in  the  bank  of  Georgia  to  await 
the  determination  of  the  suits.  At  the  sale  the  bank  bid  in  the 
bridge  for  seventy  thousand  dollars.  Under  the  same  proceeding 
five  thousand  dollars  was  paid  over  to  Breighthaupt  by  the  bank, 
he  giving  security  that  he  should  hold  subject  to  the  order  of 
the  federal  court.  After  the  bill  was  dismissed,  Shultz,  the 
holder  of  bridge  bills,  bridge  bill  judgment,  etc.,  still  setting  up 
claims  to  the  bridge,  the  bank  found  it  expedient  to  compromise 
their  claims,  and  in  so  doing  paid  Fitzsimons  ten  thousand  dol- 
lars for  the  release  of  the  bridge  from  the  lien  of  his  judgments. 

The  chancellor  decreed  that  the  tract  was  subject  to  the 
bridge  bill  judgments,  and  the  Snowden  mortgage;  that  the 
Brooks  mortgage  and  Moore  judgment  were  incumbrances  sub- 
sisting in  favor  of  plaintiffs,  as  representatives  of  Williamson; 
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that  plainti£B9  should  account  as  mortgagees  in  possession,  but 
that  a  portion  of  the  rents  be  allowed  the  purchasers  for  their 
improYements;  that  the  land  be  sold  at  a  credit  to  fulfill  the 
purposes  of  the  decree;  that  the  case  be  referred  to  a  commis- 
sioner to  take  accounts;  that  Breighthaupt  should  account  for 
the  five  thousand  dollars  received  bj  virtue  of  the  proceedings 
in  the  federal  court. 

Both  parties  appealed  upon  grounds  that  appear  from  the 
opinion. 

Blanding  and  Preston^  for  the  defendants. 

PeUigru,  contra, 

JoHHSON,  J.  Both  parties  have  appealed  from  the  decree  of 
the  circuit  court,  and  the  grounds  stated  open  for  consideration 
most  of  the  leading  points  in  the  cause.  I  propose  to  consider 
them  in  the  order  in  which  they  are  put  down  in  the  brief,  be- 
ginning with  those  of  the  defendants,  as  going  more  directly  to 
the  merits. 

The  first  and  second  may  be  resolved  into  the  general  ques- 
tion, whether  the  mortgage  to  Brooks  and  Moore's  judgment 
can  be  set  up  as  a  lien  on  the  Leigh  tract  of  land  generally, 
and  more  particularly,  whether  the  mortgage  can  be  set  up  in 
opposition  to  the  rights  of  those  who  purchased  lots  from 
Shultz  before  the  mortgage  was  ordered  to  be  foreclosed :  1.  The 
very  able  argument  of  the  chancellor  in  support  of  his  views  of 
this  question,  vindicates,  very  satisfactorily,  his  order  setting  up 
those  liens.  I  will  notice,  however,  some  of  the  arguments 
which  have  been  urged  by  the  counsel  in  support  of  this  ground 
of  the  motion  with  great  apparent  confidence.  The  most  promi- 
nent are,  first,  that  Williamson  having  purchased  with  notice 
that  the  sale  was  premature  and  irregular,  is  not  entitled  to  re- 
lief: secondly,  that  all  that  Williamson  can  claim,  is  to  be  put 
in  the  same  situation  that  he  would  have  been  if  the  sale  had 
been  regular  and  valid,  and  that  according  to  this  rule,  he 
would  only  be  entitled  to  have  the  mortgage  set  up  against  the 
unsold  lands,  because  the  law  court  bad  no  authority  to  order 
the  foreclosure  as  to  the  lots  which  had  been  sold. 

1.  The  general  rule  very  clearly  is,  that  there  io  no  implied 

warranty  in  sales  made  by  a  sheriff  or  other  ministerial  officer 

in  his  official  capacity,  but  that  applies  exclusively   to  the 

quality  and  property  of  the  thing  sold.     Thus  in  a  sale  made 

by  a  sheriff  of  goods  taken  in  execution,  there  is  no  implied 

warranty,  on  the  part  of  the  sheriff,  that  the  goods  are  intrin« 
AM.  n«o.  voi^  xxvn— 28 
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Bicallj  worth  anything,  or  that  tbe  defendant  has  any  properly 
in  them.     He  only  undertakes  to  sell  tbe  interest  which  the 
defendant  may  happen  to  have  in  the  goods,  in  the  condition  in 
which  they  are.    But  the  principle  does  not  apply  to  cases  where 
the  sheriff  or  other  officer  assumes  an  authority  where  none  is 
given  by  law.     It  will  hardly  be  questioned,  that  if  a  sheriff  in- 
duce persons  to  purchase  at  his  sales,  by  pretending  that  be  has 
the  authority  of  law  for  the  sale,  when  in  truth  he  has  not,  the  pur- 
chaser must  be  without  remedy.    It  is  a  fraud  for  which  he  would 
be  responsible,  and  tbe  principle  equally  applies  when  he  acts 
upon  a  void  authority.    In  any  case  the  sheriff  is  bound  to  show- 
that  he  is  legally  authorized  to  do  that  which  he  assumes  to  do 
viriute  officii.    The  case  in  hand  does  not  entirely  depend  even 
on  that  rule.    In  his  deed  to  Williamson,  the  sheriff  recites  tbe 
order  of  foreclosure  of  spring  term,  1827,  the  sale  on  the  first 
Monday  in  June,  thereafter,  and  the  failure  of  the  purchaser  to 
pay  the  purchase  money  according  to  the  terms  of  the  sale,  the 
advertisement  of  the  subsequent  sale,  and  the  sale  to  William- 
son— and  in  pursuance  tbereof  he  undertakes  to  convey.     Here 
there  is  an  express  declaration  on  the  part  of  the  sheriff  of  hie 
authority  to  sell,  and  although  it  is  stated  by  way  of  recital,  he 
is  as  effectually  estopped  as  if  it  had  been  in  the  form  of  an  ex* 
press  covenant:  Com.  Dig.  Estoppel,  B,  5;  Bull.  N.  P.  2d8. 
In  effect  it  is  a  covenant  on  the  part  of  the  sheriff  that  he  haa 
authority  to  sell,  and  the  same  thing  is  implied  in  evexy  sale  he 
makes.    Conceding  then,  Williamson  had  notice  of  the  circum- 
stances from  which   the  want  of  authority  to  selj  has  been 
deduced  in  the  case  of  Williamson  v.  Farrow,  here  is  the  guaranty 
of  the  sheriff  against  the  consequences.     One  of  two  persons 
who  are  equally  confident  of  their  title  to  the  same  article  of 
property,  undertakes  to  sell  it  to  a  third,  who  knows  all  the  cir- 
cumstances, and  covenants  to  warrant  the  title — did  any  one 
ever  yet  suppose  tbat  be  would  not  be  bound  by  that  warranty? 
In  principle  tbis  is  that  case.   The  sheriff,  supported  by  Brooks 
the  mortgagee,  undertook  to  sell  the  land;  Shultz  denied  their 
autbority,  on  tbe  ground  that  the  time  for  the  payment  of  the 
money  bad  not  passed.     Was  Williamson  obhged   to   sit  in 
judgment  on  tbis  controversy,  and  decide  at  his-  peril?    Might 
not  the  sheriff  covenant  for  his  authority  to  sell  ?    And  is  he 
not  bound? 

2.  The  autbority  of  tbe  lower  court  to  order  the  foreolosoro 
of  mortgages  on  lauds  is  derived  from  the  act  of  1791»  and  iu 
that  act  there  is  an  express  proviso,  that  nothing  therein  cou* 
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taiDed  shall  extend  to  any  suit  or  action    then  pending,  "or 
where  the  mortgagor  shall  be   out  of  possession."    Bufc  this  I 
regard  as  wholly  uuimportant  to  this  branch  of  the  case.     The 
complainants  do  not  ask  to  have  Williamson's  purchase  carried 
into  effect.     That  was  adjudged  againsfc  him  in    Willianison  v. 
Farrow — he  took  nothing  by  the  purchase.     But  upon  the  prin- 
ciple before  laid  down,  they  have  the  right  to  ask  to  be  reim- 
bursed the  sum  which  Williamson  paid.     It  is  money  paid  on  a 
consideration  which  has  wholly  failed,  and  upon  the  plainest 
principles  of  common  sense  and  common  honesty,  ihey  are  en- 
titled to  recover  it  back.      Primarily  the  sheriff  is  liable,  be- 
cause it  was  he  who  received  the  money  and  guaranteed  his 
authority  to  sell.    Upon  the  same  principle  Brooks  too  is  li- 
able, for  the  sheriff  acted  under  his  authority  and  for  his  benefit, 
and  paid  the  amount  of  the  mortgage  to  him.     It  seems,  also, 
that  Brooks  received  it  in  the  capacity  of  commissioner  in  equity, 
and  in  his  answer  he  states  that  he  had  paid  it  over  to  the  per- 
sons entitled,  and  against  them  he  has  an  unquestionable  rem- 
edy.    The  same  thing  may  be  said  of  the  amount  paid  on  Moore's 
judgment,  and  the  object  of  this  bill  is  not  as  the  argument 
supposes — a  claim  on  the  part  of  the  complainants  to  be  subro- 
gated to  the  rights  of  the  mortgagee  and  the  judgment  creditor, 
but  that  the  multiplicity  and  circuity  of  action  which  would  be 
necessary  in  a  court  of  law  may  be  avoided  and  justice   done 
to  all  the  parties  at  once,  that  the  lands  may   now  be  sold  to 
satisfy  the  mortgage  and  judgment,  in  relief  of  the   mortgage 
and  judgment  creditor — and  it  may  be  asked  what  wrong  is  done 
to  the  defendants  by  this  mode  of  proceeding  ?    In  the  end, 
the  money  due  on  the  mortgage  and  judgment  must  be  paid, 
and  that  is  all  that  is  claimed  now. 

The  third  and  fourth  grounds  of  the  defendants'  motion  call 
in  question  the  legality  of  the  order  of  the  circuit  court  setting 
up  the  judgments  on  the  bridge  bank  bills  assigned  to  the 
plaintiffs,  particularly  in  opposition  to  the  rights  of  the  lot 
owners  who  purchased  from  Shultz.  The  argument  in  sup- 
port of  these  grounds  assumes  that  these  judgments  were  a  lien 
on  the  bridge  at  the  time  the  defendants  (the  lot  owners)  pur- 
chased from  Shultz,  and  that  the  release  of  it  by  Paul  Fitzsimons, 
operated  as  a  fraud  on  them,  as  it  operated  to  exempt  a  fund 
primarily  liable,  and  threw  the  burden  on  the  individual  prop- 
erty  of  Shultz. 

If  this  assumption  was  supported  by  the  facts,  I  should  be 
inclined  to  think  with  the  defendants'  counsel,  that  the  judg« 
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ment  creditors  ought  to  be  left  to  their  remedy  against  that 
fund,  or  having  released  it,  they  are  without  remedy.  The 
judgments  were  for  partnership  debts.  The  bridge  acccrding  to 
this  allegation  was  partnership  property  and  liable  to  the  judg- 
ments. The  defendants,  the  purchasers  of  lots  from  Shultz, 
claim  that  the  judgment  creditors  may  exhaust  that  remedy  be- 
fore they  resort  to  the  property  purchased  by  them.  I  need  not 
resort  to  authority  to  show  that  a  judgment  creditor  will  be 
compelled  to  resort  to  the  property  of  the  debtor  to  satisfy  his 
judgment  in  relief  of  property  purchased  from  him  by  a 
stranger;  and  this  as  I  understand  it,  is  the  case  made  by  the 
facts  assumed.  They  are  not  however  supported  by  the 
proof. 

The  property  in  the  bridge  was  in  John  and  Bama  McKin- 
nie,  who  constituted  at  that  time  the  bridge  company.  They 
mortgaged  the  bridge  to  the  bank  of  Georgia,  on  the  tenth 
of  June,  1819,  to  secure  the  payment  of  ninety-eight  thousand 
dollars;  and  on  a  bill  filed  in  the  federal  court  of  Savannah,  to 
which  the  judgment  creditors  and  Shultz,  the  bank  of  Georgia 
and  John  and  Bama  McKinnie,  were  parties — ^an  order  was  ob- 
tained by  consent  that  the  bridge  should  be  sold  and  the 
money  brought  into  court.  On  the  twenty-eighth  of  November, 
1822,  it  was  accordingly  sold  and  purchased  by  the  bank  at 
seventy  thousand  doUars,  being  twenty-eight  thousand  dollars 
less  than  the  amount  of  their  mortgage,  and  the  proceeds  were, 
by  the  order  of  the  court,  deposited  in  the  bank.  That  bill 
was  afterwards  dismissed  for  want  of  jurisdiction,  but  if  the 
bridge  company  had  at  that  time  any  property  in  the  bridge,  it 
was  divested  by  the  sale.  If  we  are  referred  to  the  fund  in 
bank  arising  from  the  sales  of  the  bridge,  that  is  swallowed  up 
by  the  prior  lien  of  the  mortgage. 

An  entry  made  in  the  books  of  the  bridge  bank,  pledging 
the  bridge,  amongst  other  things,  for  the  redemption  of  the 
bills  issued  by  the  bank  and  on  which  these  judgments  are 
founded,  is  set  up  by  the  defendants  as  a  lien  on  the  bridge,  as 
paramount  to  the  mortgage,  being  anterior  in  point  of  time. 
This  is  well  answered  in  the  circuit  court  decree.  There  was 
no  evidence  that  the  bank  of  Georgia  had  any  notice  of  this 
entry.  In  itself  there  was  nothing  to  divest  the  bridge  company 
of  the  property  in  the  bridge.  Conceding  tbat  it  possessed  all 
the  requisites  of  a  legal  and  binding  contract,  from  the  nature 
of  it,  the  right  and  power  of  the  disposition  of  the  bridge  must 
have  begn  reserved  to  the  bridge  company;  for  that  was  the  only  ( 
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mode  in  which  thej  could  make  it  available  in  the  payment  of 
the  bills,  and  they  alone  are  responsible  for  the  disposition 
thej  made  of  the  proceeds.  The  sums  paid  to  Shultz  and 
Fitzsimons  can  not  be  otherwise  regarded  than  as  the  price  of 
peace.  The  sum  received  by  Fitzsimons  was  properly  ordered 
to  be  credited  on  the  jadgments.  It  was  paid  on  that  account, 
and  although  by  a  stranger,  supposing  it  even  voluntary,  it  is 
pro  lanto  a  satisfaction. 

The  fifth  and  sixth  grounds  of  the  defendant's  appeal,  object 
to  the  amount  and  dieposition  of  the  rents  made  in  the  circuit 
court  decree,  and  may  be  conveniently  considered  in  the  same 
general  view. 

At  the  common  law,  there  is  no  question  that  as  mortgagee. 
Brooks  was  entitled  to  the  possession  of  the  land  after  the  con- 
dition of  the  mortgage  was  broken,  or  that  he  might  have  main- 
tained a  possessory  action  against  the  mortgagor  or  any  one 
else  in  possession,  and  was  entitled  to  enter  upon  a  vacant  pos- 
session; and  if  a  mortgagee  give  notice  to  the  tenant  in  posses- 
sion, that  the  money  secured  by  the  mortgage  has  not  been  paid, 
the  tenant  is  bound  to  account  with  him  not  only  for  the  accru- 
ing rents  but  for  the  rent  in  arrear;  and  the  mortgagee  may  re- 
sort to  the  summary  remedy  by  distress,  and  in  Moss  v.  OaUU 
more,  Doug.  279,  Lord  Mansfield  says,  that  he  considers  ''  this 
remedy  as  a  very  proper  additional  advantage  to  mortgagees, 
to  prevent  collusion  between  the  tenant  and  the  mortgagor." 
Thus  stood  the  common  law,  and  according  to  this  rule  there  is 
no  question  about  Brooks'  right  to  receive  the  rents  after  notice 
to  the  tenants  that  the  money  due  on  the  mortgage  was  unpaid. 

We  are  next  to  inquire  whether  the  act  of  assembly  of  1791, 
has  made  any  change  in  the  common  law  in  this  respect.  That 
act  seems  to  have  been  intended  principally  to  give  jurisdiction 
to  the  law  courts,  to  enable  them  in  a  particular  case  (the  case 
where  a  judgment  has  been  obtained  against  the  mortgagor  by 
a  third  person),  to  foreclose  the  mortgage  and  bar  the  equity  of 
redemption.  But  it  goes  on  to  declare,  that '  *  the  mortagee  shall 
not  be  entitled  to  maintain  any  possessory  action  for  the  real 
estate  mortgaged,  even  after  the  time  allowed  for  the  payment 
of  the  money  secured  by  the  mortgage  is  elapsed,  but  the 
mortgagor  shall  be  deemed  the  owner  of  the  land,  and  the 
mortgagee  of  the  money  lent  or  due;"  and  then  follows  a 
proviso  that  nothing  therein  **  contained  shall  extend  to  any 
suit  or  action  then  pending,  or  when  the  mortgagor  shall  be 
out  of  possession."    A  doubt  has  been  thrown  out,  whether  this 
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proviso  extends  to  the  declaration,  that  "  the  mortg^agor  shall  be 
deemed  the  owner  of  the  land,"  and  hence  it  was  intended  to 
be  concluded,  that  the  mortgagee  ccAild  in  no.  instance  and 
under  no  circumstances  maintain  a  posbossory  action,  and  could 
not  therefore  be  entitled  to  rents  and  profits.  The  proviso 
follows  the  declaration  in  the  same  clause,  and  I  can  not  con* 
oeive  of  language  more  appropriate  than  that  used  to  express 
the  idea  that  not  only  that  declaration  but  the  whole  act  should 
be  inoperative  when  the  mortgagor  was  out  of  possession.  And 
it  has  received  that  construction  in  the  case  of  Durandy,  Iscuicks^ 
4  MoCord,  54,  in  which  it  was  ruled  that  the  law  court  had  no 
jurisdiction  in  cases  of  mortgages  when  the  mortgagor  was  out 
of  possession;  and  Judge  Nott,  in  delivering  the  judgment  of  the 
court  in  that  case,  has  given  the  most  satisfactory  reasons  why 
the  exception  ought  to  have  been  made.  I  take  it,  therefore, 
as  clear,  that  Shultz,  the  mortgagor,  being  out  of  possession, 
the  rights  aud  powers  of  Brooks  as  mortgagee,  in  respect  to 
the  purchasers  of  lots  in  possession  under  Shultz,  must  be  de- 
termined according  to  the  rule  of  the  common  law,  and  accord- 
ing to  that  he  had  a  right  to  receive  and  retain  the  ren^,  hav- 
ing given  notice  of  the  mortgage  to  the  tenants  in  possession. 

The  question  then  arises  whether  Williamson  and  the  ]3laint* 
iffs,  his  representatives,  are  entitled  to  the  same  rights  and  im- 
munities. 

According  to  tbe  preceding  view,  as  between  Brooks,  the 
mortgagee,  and  the  assignees  of  Shultz,  tenants  in  possession, 
the  legal  estate  was  in  Brooks,  subject  to  the  equity  of  redemp- 
tion. He  had  therefore  a  right  to  convey  the  land  itself,  sub- 
ject to  this  equity,  or  he  might  have  assigned  the  mortgage, 
with  or  without  having  entered  upon  and  taken  possession  of 
the  premises:  McUthews  v.  WaUvn/n,  4  Yes.  118;  Clule  v.  Bobison, 
2  Johns.  612.  The  sheriff,  under  the  authority  and  by  the  di- 
rection of  Brooks,  did  make  a  deed,  by  which  he  undertook  to 
convey  the  fee  in  these  lands  to  Williamson  unconditionally; 
and  although  that  was  a  greater  interest  than  Brooks  had  in 
the  land,  the  minor  interest,  whether  of  the  legal  estate  subject 
to  the  equity  of  redemption,  or  the  right  to  assign  the  mortgage 
whereby  tbe  legal  estate  would  pass,  was  necessarily  covered  by 
it.  In  this  view  the  sheriff  must  be  regarded  as  the  private 
agent  of  Brooks,  and  not  as  acting  in  his  official  capacity;  and 
if  it  be  objected  that  his  authority  from  Brooks  was  by  parol, 
and  void  under  the  statute  of  frauds,  it  is  an  answer,  that  the 
facts  are  admitted  by  Brooks  in  his  answer  to  this  bill — n  con- 
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firmation  of  the  act.  Williamson  was  therefore  entitled  to  all 
the  rights  of  Brooks,  and  necessarily  to  the  rents. 

The  seventh  and  last  ground  of  appeal,  on  the  part  of  the 
defendants,  complains  of  error  in  the  decree  of  the  circuit  court, 
in  not  directing  the  sale  of  the  lots  in  the  order  in  which  thej 
were  conveyed  by  Shultz,  begiuning  with  the  last,  and  proceed- 
ing according  to  tho  order  of  the  dates,  to  the  first. 

The  counsel  for  the  complainants  have  consented  to  a  modi- 
fication of  the  decree,  according  to  this  suggestion.  I  do  not 
regard  it  however  as  depending  entirely  on  the  concession  of 
counsel.  As  between  the  complainants  and  defendants,  the 
whole  is  equally  liable,  but  amongst  the  defendants  them- 
selves, there  is  an  equity  which  ought  to  be  kept  in  view. 
Knowing  of  the  mortgage  and  judgments,  the  first  purchasers 
must  necessarily  have  looked  to  the  residue  of  the  land  as  a 
security  for  the  satisfaction  of  them.  Every  subsequent  pur- 
chase diminished  the  amount  of  this  security,  and  operated  as 
a  fraud  upon  the  first  purchasers. 

I  shall  now  proceed  to  notice  the  grounds  of  appeal  taken,  on 
the  part  of  the  complainants. 

1.  The  order  that  the  land  shall  be  sold  on  a  credit  of  twelve 
months,  as  to  three  fourths  of  the  purchase  money,  is  complained 
of  as  a  violation  of  the  obligation  of  contracts. 

This  order  is  in  conformity  with  the  practice  of  the  court  of 
chancery,  both  in  this  country  and  England.  In  the  act  of  1791 , 
before  referred  to,  authority  is  expressly  given  to  the  law  courts 
to  give  time  for  the  payment  of  the  money  due  on  the  mort- 
gage, and  a  credit  on  the  sales.  It  is  founded,  as  I  understand 
it,  upon  the  principle  of  equity,  that  the  mortgagor  has  a  right 
to  redeem,  at  any  time^  until  he  is  bound  by  the  presumption 
arising  from  lapse  of  time;  according  to  the  construction  of  the 
contract,  he  has  the  right  to  redeem  at  an  indefinite  period,  aud 
it  follows  necessarily,  that  a  sale  on  a  limited  credit  is  no  viola- 
tion of  the  obligation  of  that  contract.  I  think,  also,  that  it 
might  be  justified  on  the  footing  of  a  lex/ori,  for  its  use  is  uni- 
versal, and  coexistent  with  the  courtR  of  chancery  over  mort- 
gages- 

2.  Notice  to  the  creditors  of  Shultz  to  come  in  and  prove 
their  demands,  has  been  already  twice  given— once  according  to 
the  answer  of  Boyce,  by  the  commissioners  appointed  under 
the  order  of  the  court,  and  once  under  the  order  of  the  court, 
and  I  have  heard  no  suggestions  that  there  are  any  yet  to  come 
in;  and  I  presume  that  the  order  for  the  publication  of  furthex 
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notice,  and  allowing  time  for  them  to  come  in,  was  made 
through  abundant  caution,  and  without  the  knowledge  of  the 
fact  that  notice  bad  already  been  given.  If  there  are  other 
creditors,  it  is  their  own  fault  that  they  have  not  come  in  and 
proved  their  debts.  They  are  not  therefore  entitled  to  the  in- 
dulgence of  the  court,  nor  ought  the  complainants  to  be  longer 
delayed  on  that  account — in  this  respect  therefore  the  decree 
must  be  reformed. 

8.  The  decree  of  the  circuit  court  directs  that  the  rents  of 
the  lots  which  have  been  sold  by  Shultz,  and  improved  by  the 
purchasers,  should  be  so  apportioned  that  Williamson's  execu- 
tors should  take  only  the  ground  rent;  and  by  the  complainants' 
third  ground  it  is  understood  that  they  claim  to  be  entitled  to 
the  rents,  as  increased  by  the  improvements. 

There  is  apparently  much  equity  in  this  order,  and  I  am 
disposed  to  think  it  may  be  vindicated  upon  principle.  There 
was  no  obligation  on  the  part  of  Shultz  to  improve  the  lots^ 
nor  were  the  purchasers  from  him  bound  to  do  it.  The  mort- 
gagee was,  by  the  contract,  entitled  to  the  land  and  the  rents 
accruing  from  it,  in  the  condition  it  then  was,  and  no  more. 
The  improvemoiits  made  did  not  diminish,  but  increased  the 
value  of  the  rents,  regarding  them  merely  as  ground  rente,  and 
according  to  the  principle  of  the  order,  the  executors  of  Will- 
iamson are  allowed  this  increased  value.  In  doing  justice  to 
the  lot  owners,  even  more  than  strict  justice  is  meted  out  to 
Williamson's  executors. 

4.  The  fourth  and  last  ground  is  conceded  by  the  counsel  for 
the  defendants — so  much  of  the  decree  therefore  as  directs  that 
Breighthaupt  shall  account  for  the  five  thousand  dollars  which 
he  received  under  the  order  of  the  federal  court,  must  be  re- 
versed. 

It  is  therefore  hereby  ordered  and  decreed,  that  so  much  of 
the  decree  of  the  circuit  court  as  directs  that  the  commissioner 
shall  advertise  in  the  gazettes,  for  all  creditors  who  have  not 
done  so,  to  render  in  their  demands  by  a  day  fixed  by  him — ^and 
so  much  thereof  as  directs  a  reference  to  ascertain  whether 
Breighthaupt  received  the  sum  ordered  to  be  paid  to  him  by  the 
federal  court,  and  what  disposition  he  made  of  it,  and  what  pro- 
portion of  it  should  have  gone  to  the  credit  of  those  judg- 
ments; be,  and  the  same  is  hereby  set  aside  and  reversed. 

And  it  is  further  ordered  and  decreed,  that  in  executing  the 
order  for  the  sale  of  the  Leigh  tract  of  land,  the  commissioner 
do  first  sell   the   lots  and  lands   whereof  Henry  Shultz  was 
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seised  at  the  time  he  was  admitted  to  the  benefit  of  the  **  act  for 
the  relief  of  insolvent  debtors/'  the  lots  separately,  and  the 
lands  not  divided  into  lots,  either  in  a  body  or  in  parcels  as  he 
may  judge  most  beneficial  to  all  concerned;  and  next  lots  in 
the  hands  of  purchasers,  or  so  many  thereof  as  may  be  necessaiy 
for  the  payment  of  all  the  liens  established  by  this  decree — re- 
serving to  Shnltz's  alienees  the  right  of  priority  amongst 
themBelves  according  to  their  deeds — the  lots  held  by  subse- 
quent deeds  to  be  sold  before  those  held  by  prior  deeds,  and 
when  two  or  more  deeds  have  the  same  date,  the  commissioner 
shall  himself  determine  the  order  in  which  the  lots  shall  be 
sold,  reserving  to  the  owners  of  the  lots  sold,  the  right  of  con- 
tribution from  the  owners  of  lots  that  it  may  be  unnecessary  to 
sell,  if  such  should  be  the  case.  And  to  enable  the  commis- 
sioner to  carry  this  order  into  effect  without  delay,  he  is  hereby 
authorized  to  require  the  owners  of  all  lots  to  exhibit  their  title 
deeds  or  other  muniments  before  him,  at  such  time  as  he  shall 
appoint — and  if  any  difficulty  should  arise  as  to  the  order  of 
the  dates  of  the  deeds,  he  will  report  the  same  to  the  circuit 
court. 

And  lastly,  it  is  ordered  and  decreed,  that  the  deovee  of  the 
circuit  court,  so  far  as  the  same  is  not  inconsistent  with  this 
decree,  be,  and  the  same  is  hereby  affirmed. 

O'Nball  and  Habpeb,  JJ.,  concurred. 


Thb  Prxvention  or  LrnoAXioN  under  aome  circumstanoea  forms  a  groand 
of  chancery  jarisdiction.  To  prevent  mnltiplicity  of  soita  where  one  has  a 
right  which  variooB  persons  may  controvert  in  different  actions,  equity  will 
lend  its  aid  and  direct  an  issue  to  try  the  right:  Morgan  v.  Morgan,  21  Am. 
Deo.  63a 

MoBTGAOEB  SHOTTLD  NOT  BB  Chaboed  WITH  RsNTS  which  aocTued  from 
improvements  that  he  himself  has  made:  GUla  v.  Martin,  25  Id.  729. 


KiNiiOOH,  Ex'b  of  Allen,  v.  HamtjTN, 

[3  Hill  Oh.  19.] 

A  Bnx  IN  ESquity  will  not  Lib  upon  Onb  of  Dependent  Covenants  in  the 
absence  of  a  showing  by  plaintiff  of  a  performance,  or  of  a  valid  excuse 
for  the  non-performance  of  the  covenants  incumbent  upon  himself. 

A  Bill  fob  an  Account  between  Partners  will  not  lie  for  the  breach  of  a 
particular  stipulation  of  the  articles  of  partnership,  for  which  an  ade- 
quate remedy  at  law  by  recovery  of  damages  exists. 

DiaoovBBT  not  an  Independent  Ground  of  Equity  Jurisdiction. — Equity 
will  assist  the  jurisdiction  of  a  court  of  law  by  requiring  discovery  in  a 
proper  case,  but  will  not  retain  a  bill  seeking  other  relief,  where  the  dis* 
covery  sought  is  the  only  equity. 
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Bill  for  au  accouut.  Plaintiff's  testator  and  defendant,  by 
articles,  agreed  to  enter  into  a  partnership  in  the  business  of 
making  and  selliog  bricks,  to  continue  ten  years.  At  the  end 
of  three  years  Allen  withdrew  his  quota  of  labor,  etc.  The 
brick-3'ard  of  the  partnership  had  however  been  previously  es- 
tahlished  on  Allen's  land,  and  still  continued  to  be  so.  More- 
over^ the  clay  used  in  the  making  of  the  bricks  was  taken  from 
Allen's  land,  and  the  wood  used  in  the  operation  was  cut  from 
it.     The  other  facts  sufficiently  appear  from  the  opinion. 

ffunt,  for  the  appellant. 

Eablb,  J.  (sitting  for  Habpbb,  J.)  Whenever  a  party  comen 
into  a  court  of  law,  to  claim  damages  for  the  breach  of  an  ex- 
ecutory agreement,  containing  mutual  and  dependent  stipula- 
tions, he  must  show  that  he  has  performed  his  part;  or  that  be 
has  been  ready  and  willing  to  perform,  and  has  been  prevented 
by  the  other  party,  or  some  other  sufficient  legal  excuse  for  not 
performing.  I  apprehend  a  different  rule  can  not  prevail  in  equity. 
It  is  a  rule  of  common  sense  and  common  justice,  and  therefore  a 
rule  of  both  law  and  equity.  For  the  three  years,  during  which 
the  plaintiff's  testator  contributed  his  proportion  of  the  labor,  and 
otherwise  performed  his  portion  of  the  agreement,  ho  is  entitled 
to  an  account,  as  the  chancellor  has  decreed.  But  in  relation 
to  the  other  seven  years,  as  he  has  well  remarked,  '*  the  claim 
for  an  account  is  an  awkward  one."  He  comes  into  equity 
with  an  ill  grace,  to  claim  compensation  on  a  contract  which 
he  utterly  renounced  and  repudiated,  to  claim  an  account  of 
the  profits  of  a  concern  which  he  forthwith  abandoned  when 
he  supposed  it  would  be  a  losing  business.  It  may,  however, 
have  turned  out  otherwise;  and  he  has  no  right  to  withdraw 
from  the  partnership.  It  is  true,  he  had  no  right  to  dis- 
solve the  partnership,  so  far  as  the  rights  of  the  defendant 
were  concerned,  nor  could  he  exonerate  himself  from  his  lia- 
bility to  others  by  any  act  of  his  own.  But  surely  it  was  com*  - 
petcDt  for  him  to  abandon  his  interest  in  the  concern,  to  forfeit 
his  share  of  the  profits;  and  I  think  he  has  done  this,  by  refusing 
to  perform,  after  the  three  first  years,  every  stipulation  contained 
in  the  agreement,  by  withdrawing  every  portion  of  the  capital  he 
was  to  contribute,  except  the  wood  aud  the  use  of  the  soil;  thus 
depriving  the  defendant  of  all  the  benefit  he  might  have  de- 
rived from  the  use  of  that  capital,  and  to  that  extent  diminiah- 
ing  his  profits.  To  allow  him  or  his  representative,  the  plaintiff, 
to  claim  an  account  and  participation  of  the  profits,  would  bc^ 
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the  chancellor  expresses  it,  "  to  pay  a  premium  for  breaking 
a  contract'' 

Bj  this  bill,  however,  compensation  is  further  claimed,  for 
the  use  and  occupation  of  the  land,  and  for  the  wood  consumed 
in  burning  the  bricks.  And  first  in  relation  to  the  land  merely, 
or  the  use  of  the  soil  consumed  and  occupied  in  the  business. 

[His  honor  here  goes  into  an  argument,  which  it  is  unneces- 
eaiy  to  state,  showing  that  according  to  the  contract,  the  plaint- 
iff is  not  entitled  to  compensation  for  the  mere  occupation  of 
the  premises,  or  the  use  of  the  soil;  and  then  proceeds:] 

Under  the  agreement,  therefore,  the  plaintiff  can  claim  no 
other  compensation  than  that  agreed  upon,  to  wit,  '*  fifty  cents 
per  cord  for  one  half  of  the  wood  consumed,"  which  Hamlin 
was  to  pay,  and  for  this  it  is  contended,  that  he  is  entitled  to 
maintain  this  bill  for  an  account  and  relief.  I  think  not.  It  is 
not  every  agreement  that  constitutes  a  partnership,  which,  when 
broken,  entitles  the  party  injured  to  compensation  or  relief  in 
equity.  It  is  only  for  an  account  or  settlement  on  dissolution, 
that  the  aid  of  that  court  is  necessary;  and  this,  not  merely  on 
the  ground  that  they  are  partners,  but  because  of  the  trust  and , 
confid^ce  reposed,  and  the  necessity  of  a  discovery.  But  a 
court  of  law  is  generally  competent  to  give  adequate  relief  in 
cases  of  the  breach  of  particular  stipulations;  it  can  not  enforce 
specifically,  but  can  compensate  in  damages.  Partners  may 
sue  each  other  at  law  for  the  breach  of  any  distinct  and  positive 
engagement  contained  in  their  agreement,  as  to  account  an- 
nually, or  to  adjust  and  to  make  a  final  settlement  of  the  joint 
concerns  on  dissolution:  then,  a  breach  by  oue  will  vest  a  right 
of  action  which  may  be  enforced  at  law  upon  the  covenant, 
and  adequate  damages  recovered:  Oow  on  Part.  106, 107;  2  T. 
B.  483,  and  in  note,  '*  and  the  same  rule  applies  to  every  other 
species  of  lawful  covenant,  by  which  partners  reciprocally  and 
severally  bind  themselves,  inter  se,  to  the  performance  of  any 
particular  act  or  thing."  Where  A.  agreed  to  supply  B.  with 
the  manuscript  of  a  work  to  be  printed  by  the  latter,  the  profits 
of  which  were  to  be  equally  divided  between  them,  it  was  held 
that  B.  might  maintain  an  action  against  A.  for  refusing  to 
supply  manuscript  after  part  of  the  work  had  been  printed: 
Gow,  108;  2  Bos.  &  Pul.  131;  Gow,  109;  2  Stark.  N.  P.  C.  107;  R 
Johns.  Ch.  Cas.  362  [Duncan  v.  Lyon,  8  Am.  Dec.  513].  Under 
the  agreement  iu  question,  the  plaintiff's  testator  was  entitled 
to  maintain  an  action  at  law  for  the  value  of  the  wood  consumed, 
at  the  rate  agreed  on,  supposing  the  partnership  to  have  con- 
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iinaed;  and  there  could  have  been  no  occasion  to  go  into  equity, 
if  the  defendant  had  accounted  for  the  profits.  It  is  a  separate 
and  distinct  engagement,  independent  of  the  general  liability  to 
account,  arising  from  the  relation  of  partner.  On  a  bill  to  ac- 
count, if  the  partnership  had  continued,  it  is  true  that  item  or 
claim  might  have  been  brought  in,  on  final  settlement  of  the 
claims  of  each. 

But  the  question  is,  can  the  plaintiff's  testator,  after  having^ 
forfeited  his  claim  to  the  profits,  and  his  right  to  an  account, 
maintain  a  bill  for  compensation  under  any  part  of  the  agree- 
ment? and  for  which,  if  entitled  to  any,  he  has  plain  and  ade- 
quate remedy  at  law  ?  According  to  tbe  view  already  taken, 
he  can  not  maintain  this  bill  to  account,  except  for  the  three 
years;  and  if  he  can  not  maintain  this  bill  to  account,  on  the 
ground  of  partnership,  he  can  not  maintain  it  on  the  ground  of 
contract  under  the  articles.  The  court  can  not,  after  the  three 
years,  allow  him  the  aid  of  equity,  to  enforce  one  of  the  cove- 
nants or  stipulations  of  an  agreement,  which  he  has  renounced, 
and  refused  to  comply  with.  He  can  not  renounce  and  enforce 
at  the  same  time.  It  would  be  contrary  to  all  principle  and 
all  precedent.  But  setting  aside  the  agreement,  it  is  coot^ded 
that  he  is  entitled  to  be  paid  for  the  wood  consumed,  and 
although  he  might  recover  at  law,  if  he  knew  the  quantity ,  yet, 
as  he  does  not,  and  the  defendant  does,  he  may  maintain  this 
bill.  I  think  not.  That  would  be  a  very  pliable  principle  of 
equity  jurisdiction.  Without  the  agreement,  he  is  entitled  to 
the  aid  of  equity  in  this,  as  in  other  cases  where  discovery  is 
necessary  in  aid  of  the  jurisdiction  of  the  court  of  law.  But 
this  case  does  not  stand  upon  that  footing;  nor  can  it  be  main- 
tained now,  for  that  purpose.  This  court  will  not  now  decide 
that  the  plaintiff  can  not  recover  at  law,  for  that  question  is  not 
necessarily  before  us.  If  the  plaintiff  thinks  that  his  testator 
was  entitled  to  compensation,  under  or  without  the  agreement, 
for  the  wood  consumed,  let  him  bring  his  action  at  law  on  the 
express  contract,  or  on  a  quantum  valebat,  and  afford  the  defend- 
ant an  opportunity  to  discount  the  damages  he  may  have  sus- 
tained in  consequence  of  the  testator's  breach  of  all  the  cove- 
nants to  be  performed  on  his  part. 

Johnson  and  O'Neall,  JJ.,  concurred. 


Upon  One  of  Dependent  Covenants  there  can  be  a  reoovery  only  aftet 
showing  of  the  other  either  performance  or  an  offer  to  perform:  Bean  ▼.  Ai» 
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water,  10  Am.  Dec.  90;  CasaeU  ▼.  Cook,  11  Id.  611;  CasUeberry  ▼.  Peiree,  24 
Id.  774. 

AonoN  AT  Law  will  lie  for  one  partner  against  the  other,  for  a  breach  of  a 
corenant  in  partnership  articles:  Duncan  v.  Lyon,  8  Id:  513;  Rondeau  v, 
PtdetelaMx,  23  Id.  467;  see  note  to  Course  ▼.  IVinee,  1 2  Id.  649. 


GoBDONy  Adm'r,  V.  Stevens. 

[2  Hill  Oh.  46.] 

loQsACT  TO  WiTB  IS  voT  Bbqabded  IN  LiEU  OF  DowBBy  in  the  abaenoe  d 
express  provision,  where  the  real  estate  subject  to  the  dower  is  devised 
to  trustees  to  sell,  or  with  directions  that  the  executors  sell,  in  order 
to  pay  debts. 

Idem. — ^llie  wife  is  not  required  to  elect  between  her  right  to  dower  and  a 
legacy  under  her  husband's  will,  unless  the  intent  that  she  exercise 
such  choice,  appear  from  express  provisions  in  the  will,  or  by  a  necessary 
implication  from  its  terms. 

Bill  in  equity.  The  question  in  issue  was,  whether  there 
was  a  case  raised  requiring  the  wife  to  elect  between  her  right 
to  dower  and  the  legacy  left  her  by  her  husband.  By  the  first 
clause  of  the  will,  under  which  the  question  arose,  the  husband 
left  bis  wife  (present  defendant)  all  the  property  which  had 
come  to  him  by  her  marriage.  By  the  second  clause,  all  his 
real  estate  was  directed  to  be  sold,  and  the  proceeds,  after  pay« 
ment  of  debts,  were  directed  to  be  distributed  equally 
among  his  children.  The  chanceUor  held  the  wife  entitled 
/dike  to  dower  and  legacy.    Plaintiff  appealed. 

Hemdon,  for  the  appellant. 

Johnson,  J.  The  leading  question,  and  that  to  which  the 
groands  of  this  motion  are  principally  directed,  is  whether  the 
defendant  is  entitled  to  dower  in  the  lands  of  her  late  husband, 
the  plaintiff's  testator. 

The  widow's  right  of  dower  is  one  with  which  the  law  in- 
Tests  her,  and  over  which  the  husband  has  no  control.  He 
can  neither  dispose  of  it  by  contract  in  his  life-time,  nor  direct 
the  disposition  of  it  after  his  death  by  will  or  otherwise.  She 
can  only  be  deprived  of  it  by  her  own  act  or  voluntary  consent. 
The  husband  has,  however,  the  unquestionable  right  to  annex 
to  the  dispositions  of  his  other  property,  by  will,  any  condition 
he  may  think  proper,  which  is  not  in  itself  against  the  law. 
He  may  therefore  make  it  the  condition  of  a  legacy  to  his 
wife,  that  she  shall  renounce  her  dower  or  declare  that  it  shall 
bo  in  liott  or  bar  of  her  dower  and  if  she  accept  it,  must 
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necessarily  so  operate.  It  seems  to  be  uniyersally  agreed,  too, 
that  although  no  suoh  condition  or  declaration  is  expressed  in 
the  will,  she  will  not  be  eatitled  to  both  the  legacy  and  the 
dower,  if  retaining  her  dower  would  be  inconsistent  with  the 
provisions  of  the  will,  and  defeat  the  intention  of  the  testator. 
But  there  has  been  much  difficulty  in  establishing  a  rule  of 
construction  by  which  to  ascertain  the  intention. 

In  Lawrence  y.  Lawrence^  2  Yem.  365,  the  testator  gave  to 
his  wife  a  part  of  his  personal  estate  and  a  part  of  his  real 
estate,  during  her  widowhood,  and  devised  the  residue  of  his 
estate  to  trustees  for  the  payment  of  his  debts  and  other  leg- 
acies, remainder  to  his  godson — and  Lord  Somers  was  of  opin- 
ion that  here  was  a  plain  intention  that  the  legacy  should 
be  in  lieu  and  satisfaction  of  dower,  because  the  testator  had 
devised  all  his  other  real  estate  to  other  uses,  and  decreed 
that  the  widow  should  make  her  election  to  take  the  legacy  or 
her  dower.  But  this  judgment  was  afterwards  reversed  by 
Lord  Keeper  Wright,  whose  opinion  was  supported  on  an 
appeal  to  the  house  of  lords. 

In  VUla  Reed  v.  Lord  Oalway,  Amb.  682,  the  testator  devised  to 
his  wife  an  annuity  of  two  hundred  pounds,  and  the  bulk  of  his 
estate,  real  and  personal,  to  trustees  in  trust;  amongst  other 
things  to  pay  this  annuity;  and  it  was  held  by  Lord  Camden, 
that  the  widow  was  not  entitled  to  both  the  legacy  and  her  dower, 
but  must  elect:  1.  Because  to  allow  the  claim  of  dower  would 
disappoint  the  will.  It  puts  the  widow  in  possession,  instead  of 
the  trustees  who  are  to  hold  the  whole  and  in  trust  for  the  widow* 
as  an  annuitant.  2.  Because  the  dower  and  annuity  are  incon- 
sistent with  each  other. 

The  same  rule  is  laid  down  in  Arnold  v.  Kempstead,  Amb.  466, 
and  Jones  y.  Collier,  Id.  730,  in  both  of  which  the  estate  in 
which  the  dower  was  claimed,  was  charged  with  an  annuity  for 
the  wife.  These  cases  would  seem  to  have  established  the  rule 
that  an  annuity  for  the  wife,  charged  upon  the  land  in  which 
she  claimed  to  be  endowed,  was  inconsistent  with  the  right  of 
dower,  and  that  she  could  not  have  both;  but  in  Pear9on  y. 
Pearson,  1  Bro.  C.  0.  292,  Lord  Loughborough  was  of  opinion, 
that  this  was  not  conclusive,  and  that  if  the  estate  was  sufficient 
to  satisfy  both  the  annuity  and  the  dower,  they  could  not  be  re< 
garded  as  inconsistent,  and  Lord  Thurlow  expressed  the  same 
opinion  in  Foster  y.  Cook,  3  Bro.  C.  0.  347. 

The  same  question  is  discussed  by  Lord  Alyanleyin  IVvndir, 
Daviea.  2  Ves.  ]un.  572,  and  Strahan  v.  Sutton,  3  Yes.   349, 
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and  although  the  judgment  was  not  upou  the  point,  there  is  an 
evident  leaniug  in  favor  of  the  rule  in  Pearson  v.  Pearson,  aud 
the  case  of  Oreatorex  v.  Gary,  6  Ves.  G15,  was  decided  by  Sir 
William  Grant  on  the  authority  of  Foster  v.  Cook.  The  subject 
came  under  the  review  of  Lord  Bedesdale  in  Birmingham  v. 
Kerwan,  2  Sch.  &  Lef.  444,  and  the  rule  which  he  deduces 
from  all  the  cases  is,  that  the  intent  to  exclude  the  right  of 
dower  by  a  voluntary  gift,  must  be  demonstrated  by  express 
words,  or  by  clear  and  manifest  implication,  and  this  implica- 
tion must  arise  from  some  provision  in  the  will  iuconsistent 
with  the  assertion  of  the  claim.  I  refer  also  to  the  case  of  Adsii 
V.  Ad^U,  2  Johns.  Ch.  448  [7  Am.  Dec.  539],  where  all  the 
cases  are  collated  by  Chancellor  Kent  with  his  accustomed  abil- 
ity— and  after  all,  it  may  be  well  doubted,  whether  there  is 
in  England  anything  like  a  settled  rule  upon  the  subject,  or 
whether  indeed  it  can  be  reduced  to  certain  rule.  It  is  a  ques- 
tion of  intention,  and  that  may  manifest  itself  in  such  variety  of 
form,  that  there  would  be  great  difficulty  in  laying  down  any 
rule  which  would  meet  every  case  that  may  arise.  The  prose- 
cution of  the  inquiry  is,  however,  unnecessary  to  the  present 
case;  for,  as  remarked  by  ChanceUor  Kent,  in  Adsil  v.  Adsit,  all 
the  cases,  however  irreconcilable  in  other  respects,  agree  in  this, 
that  a  devise  of  lands  to  trustees  to  sell,  or  with  directions  to 
the  executor  to  sell,  is  understood  to  pass  the  real  estate  subject 
to  dower,  and  that  is  precisely  this  case. 

A  legacy,  according  to  the  language  of  some  of  the  cases,  im- 
plies a  consideration  in  itself,  an  adequate  motive  for  the  gift, 
and  it  will  not  be  intended  that  the  testator  expected  that  the 
legatee  should  renounce  any  right  in  consideration  of  the  legacy, 
unless  it  is  so  expressed  either  in  direct  terms,  or  by  necessary 
implication.  In  this  case,  the  testator  gives  to  his  wife,  the  de- 
fendant, all  the  property  which  came  by  her  in  marriage,  and 
directs  that  his  estate  should  be  sold  to  pay  debts  and  to  pro- 
vide for  his  children.  He  will  be  presumed  to  have  known  that 
the  wife  would  be  entitled  to  be  endowed  of  his  lands,  and  as 
he  has  not  thought  proper  to  annex  to  the  legacy  to  her,  the 
condition  that  she  should  renounce  her  dower,  it  is  a  fair  and 
reasonable  conclusion,  that  they  should  be  sold  subject  to  that 
light,  and  in  this  way  the  provisions  of  the  will  are  rendered 
perfectly  consistent. 

It  is  stated  in  the  brief,  that  the  defendant  has  been  in  the 
exclusive  possession  of  the  lands  from  the  time  of  the  death  of 
the  testator,  and  the  bill  prays  an  account  for  rents  and  profits, 
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but  no  order  of  reference  is  made  in  the  decree,  nor  does  the 
decree  make  any  order  for  the  admeasurement  of  the  defend* 
ant's  dower;  both  these  orders  are  rendered  necessary  by  the 
result,  and  were  omitted,  I  presume,  from  inadvertence.  The 
executor  asks  the  instruction  of  the  court  also  in  relation  to  his 
power  to  sell  the  lands  under  the  direction  contained  in  the  will, 
and  of  this  also,  there  can  be  no  doubt. 

It  is  therefore  ordered  and  decreed,  that  the  cause  be  re- 
ferred back  to  the  circuit  court,  and  that  it  be  referred  to  the 
oommissioner,  to  ascertain  whether  the  defendant  is  liable  for 
rents  and  profits,  and  to  what  amount;  and  that  a  writ  for  the 
admeasurement  of  fihe  defendant's  dower  in  the  lands  whereof 
the  plaintiff's  testator  died  seised,  do  issue. 

O'Nball  and  Haspbb,  JJ.,  concurred. 


Bar  of  Doweb  bt  Dsvisb  or  Lboact. — Where,  from  the  will,  it  m 
Mrily  appears  that  the  widow  can  not  have  both  devise  and  legacy,  she  shaU 
be  pat  to  an  election:  Hamilton  v.  BuckwaUer,  1  Am.  Deo.  350.  Where  a 
legacy  is  expressed  as  being  in  lieu  of  dower,  if  the  wife  accept  the  legacy  she 
will  in  equity  be  held  barred  of  her  dower:  Van  Orden  v.  Van  Orden,  6  Id. 
314;  bat  at  the  same  time,  if  the  wife  accept  a  legacy  left  her  in  lien  of  dower, 
her  right  to  an  election  between  dower  and  legacy  will  not  be  barred,  nnleas 
she  took  with  knowledge  of  the  consequences  of  her  choice:  AdsU  v,  Adsit, 
7  Id.  539.  A  pecuniary  legacy  will  not  be  considered  in  lieu  of  dower,  unleas 
it  is  expressly  so  stated  to  be,  or  unless  the  intent  that  it  be  in  bar  of  dower 
can  be  derived  by  plain  and  manifest  implication  from  the  terms  of  the  will: 
Id.  Similarly  in  T^ouisiana,  where  the  system  of  community  property  exists* 
a  legacy  by  a  husband  shaU  not  be  intended  as  in  bar  of  his  wife's  right  to  one 
half  of  the  community  property,  onless  it  is  so  expressed  in  the  will«  or  ui- 
less  such  meaning  can  be  derived  from  the  terms  of  the  will  by  clearand  maa- 
ifest  implication:  TheaU  v.  TheaU,  26  Id.  601. 


Bell  v.  Coiel, 

[2  Bill  Oh.  106.] 
DiCLABATIONS  OF  ONB  OF  SbVEBAL  IN   COKMUNITT  OF    IkTBBBBT   OB    Db- 

8ION  relative  to  the  subject-matter  whereof  the  community  ezista,  an 
adnusmble  in  evidenoe  against  the  others;  therefore,  where  a  oombin^ 
tion  to  defeat  creditors  by  a  fraudulent  transfer  exists,  deolarattoiiB  of 
the  grantor  subsequent  to  the  transfer  are  adnussible  against 
grantees. 
Tbb  Wifb  is  a  Gompbtent  Witness  wherever  the  husband  would  be. 

Thb  facts  appear  from  the  opinion. 

Clarke  and  Clinion^  for  the  appellants* 

De  Sausgwre^  contra. 
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JoHHSONy  J.  Excluding  altogether  the  evidence  which  is  re- 
garded as  exceptionable  in  the  grounds  of  this  motion,  and  which 
was  expressly  reserved  bj  the  chancellor,  we  concur  with  him 
that  the  merits  are  with  the  plaintiff;  and  that  might  suffice  for 
the  case  itself,  but  there  are  some  questions  of  law  arising  out 
of  it  which  deserve  a  more  particular  consideration,  and  I  shall 
notice  the  circumstances  only  so  far  as  may  be  necessary  to 
show  their  application. 

The  plaintiff  was  the  creditor  of  Alston  Coiel,  for  a  large 
amount,  for  which  he  had  obtained  judgment.  A  ca.  sa.  was 
issued,  on  which  he  was  arrested  and  committed  to  jail,  where 
he  died  insolvent;  and  the  object  of  this  bill  was  to  set  aside  a 
bill  of  sale  executed  by  him  not  long  before  his  arrest  to  the 
defendants,  his  sisters,  for  ten  negroes,  on  the  ground  that  it 
was  covinous  and  intended  to  defraud  the  plaintiff  and  others, 
his  creditors,  and  to  charge  the  negroes  with  the  payment  of 
his  debts.  To  prove  the  fraud,  Mrs.  Terry  (late  widow  of 
Alston  Coiel),  and  who  had  formally  released  her  interest  in  his 
estate,  was  sworn  for  the  plaintiff.  It  appeared  that  during  his 
confinement  Alston  Coiel  had  intended  to  render  a  schedule  of 
his  estate,  with  a  view  to  apply  for  the  benefit  of  the  insolvent 
debtor's  act,  and  the  defendants  being  apprehensive  that  he 
would  include  these  negroes  in  it,  one  of  them  (Elizabeth)  en- 
treated this  witness  to  advise  him  against  it,  saying  that  witness 
would  be  as  much  benefited  as  herself — ^she  did  speak  to  him 
on  the  subject,  and  he  stated  in  reply  that  the  negroes  were  in 
truth  his  own — that  defendants  had  never  paid  anything  for 
them — ^that  he  had  evidence  which  would  show  it,  and  would 
not  swear  a  lie  about  it. 

Two  objections  are  raised  to  the  admissibility  of  this  evi- 
dence: First,  that  being  declarations  made  after  the  execution 
of  the  bill  of  sale  to  the  defendants,  they  were  inadmissible: 
secondly,  that  the  widow  of  Alston  Coiel  was  an  incompetent 
witness  to  prove  his  declarations. 

1.  The  general  rule  certainly  is,  that  the  declarations  of 
third  persons  are  not  evidence  for  or  against  the  parties,  nor 
will  the  declarations  or  admissions  of  a  grantor  or  seller,  made 
subsequently  to  the  grant  or  sale,  be  received  against  the 
grantee  or  buyer,  because,  having  been  divested  by  the  grant 
or  sale  of  the  thing  granted  or  sold,  neither  his  acts  nor  decla- 
rations can  divest  the  rights  which  arise  out  of  them.  But 
where  there  is  a  community  of  interest  or  design  in  several,  in 
relation  to  the  same  subject-matter,  and  that  fact  is  clearly 

AIL  nao.  Vol.  XXVn-29 
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establlBhedy  the  acts  and  declaratioos  of  one  in  reference  to  it, 
are  received  in  evidence  against  the  others.  Thus  the  admis- 
sions of  one  partner  in  relation  to  the  partnership  concerns, 
are  evidence  against  the  others;  so  of  the  admissions  of  one  of 
several  joint  makers  of  a  promissory  note  that  is  not  paid :  so 
in  The  King  v.  The  Inhabitants  of  Eardvricke,  11  East,  585, 
where  Lord  Ellenborough,  recognizing  the  general  rule  thai 
the  admissions  of  one  of  several  defendants  in  trespass  is  not 
admissible  to  prove  that  the  others  were  co-trespassers,  yet 
lays  it  down,  that  if  they  be  established  to  be  co-trespassers  by 
other  competent  evidence,  the  declaration  of  one,  as  to  the 
motives  and  circumstances  of  the  trespass,  will  be  evidence 
against  all  who  are  proved  to  be  combined  together  for  the 
common  object.  Very  many  examples  founded  on  the  same 
principle  might  be  drawn  from  cases  of  conspiracy,  where  the 
rule  is  (the  fact  of  conspiracy  being  proved),  the  admisaion  of 
one  is  evidence  against  all  the  conspirators:  See  Stark.,  pt.  4, 
p.  407,  tit.  Conspiracy. 

Independently  of  the  particulars  before  stated,  the  circnm- 
stances  of  this  case  create  a  very  strong  presimiption  that  there 
was  a  combination  between  the  defendants  and  Alston  Coiel  to 
defraud  the  plaintiff;  but  that  presumption  appears  to  me 
necessarily  to  grow  out  of  the  facts  stated  by  Mrs.  Terry.  If 
the  transaction  was  bona  fide,  how  were  the  plaintiffs  interested 
in  Alston  Coiel's  including  or  not  including  those  negroes  in 
his  schedule  ?  What  motive  could  they  have  had  to  induce  his 
wife  to  practice  upon  him  to  prevent  it,  unless  it  was  the  con- 
sciousness that  the  transaction  would  not  bear  investigation 
when  opposed  by  an  honest  purpose  on  his  part?  These  cir- 
cumstances sufficiently  show  the  combination,  and,  according 
to  the  rule,  his  declarations  were  admissible. 

2.  In  general,  the  wife  can  not  be  examined  for  or  against 
the  husband,  or  in  any  case  to  which  he  is  a  party,  or  in  which 
he  may  be  interested;  and  the  rule  is  so  imperious  that  it  can 
not  be  dispensed  with,  even  when  the  husband  consents  that 
she  may  be  sworn  against  him:  Barker  v.  Dixie,  Cas.  temp. 
Hardwicke,  264.  The  only  exception  allowed  is  in  the  case  of 
personal  violence  done  by  the  husband  to  the  wife,  when  she 
is  admitted  from  necessity:  and  in  Aveson  v.  Kinniard,  6  East, 
192,  it  is  said  arguendo  that  the  dissolution  of  the  marriage  by 
divorce,  or  even  death,  will  not  absolve  the  wife  from  the  ob- 
ligation to  preserve  the  secrets  of  her  husband  inviolate.  But 
when  the  husband  himself  would  be  a  competent  witness,  the 
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wife  may  be  sworn,  and  if  the  party  might  inslBt  on  swearing 
the  husband,  and  by  this  means  obtain  the  trath,  it  would  be 
straining  the  rule  of  policy  too  far  to  deprive  him  of  the  evi- 
dence of  the  wife,  when  that  of  the  husband  could  not  be  ob- 
tained: Williams  v.  Johnson,  1  Str.  504;  Stark.  Ev.,  pt.  4,  p. 
709.  Now,  Alston  Ooiel  stood  indifferent  between  these  parties, 
for  although  he  was  interested,  his  interest  was  equally  balanced 
on  both  sides.  If  the  plaintiff  recovered,  this  would  have  been 
ao  much  subtracted  from  his  debt  due  to  them,  and  he  would 
have  been  liable  to  the  defendants  for  the  value  of  the  negroes — 
if  the  defendants,  then  he  would  have  been  still  the  debtor  of 
the  plaintiff  in  the  whole  amount.  He  might,  therefore,  have 
been  sworn,  and  consequently  the  plaintiffs  are  entitled  to  the 
benefit  of  the  wife's  evidence.    Decree  affirmed. 

O'Nball  and  Habvbb,  JJ.,  concurred. 
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[•  YmaoMM,  20.] 

Pabtnkrship  BxAun,  on  ths  Death  of  a  Pabtnxb,  ia  not  divtrifaotad  at 
personal  stock,  bat  dasoends  to  the  heirs. 

Bill  bj  the  heirs  of  a  deceased  copartner  of  the  defendants 
under  the  firm  name  of  Yeatman^  Woods  &  Oo.«  for  an  account 
and  distribution,  as  personal  stock,  of  certain  realty  held  by 
the  firm  for  partnership  purposes.  The  question  presented  is 
stated  in  the  opinion  of  Chancellor  Beese,  in  the  court  below, 
vrhich  was  as  follows: 

Beesb,  Chancellor.  The  question  submitted  to  the  court  by 
the  complainants  and  defendants,  is,  whether  the  real  estate  of 
the  firm  of  Yeatman,  Woods  &  Co.  is  to  be  considered  and  dis- 
tributed as  personal  stock,  as  between  the  surviving  partnen, 
the  heirs  and  the  \vidow. 

The  progress  of  trade  and  manufactures,  and  a  more  compli- 
cated and  artificial  state  of  society,  imposed,  long  since  in 
England,  upon  the  courts,  the  necessity  of  relaxing  some  of  the 
stem  features  of  the  feudal  system  in  reference  to  land.  This 
was  first  shown  as  to  the  property  in  fixtures  for  the  purposes  of 
trade  as  between  landlord  and  tenant,  and  then  as  between 
heir  and  executor;  next,  in  relation  to  real  estate,  constituting 
the  basis  or  substratum  of  a  partnership  business;  till  at  length, 
notwithstanding  the  opposing  judgments  of  Lord  Thurlow  and 
Sir  William  Grant,  reported  in  8  Brown  Oh.  199,  and  7  Yes. 
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4B3g  and  9  Id.  600,  the  opinion  seems  to  have  been  settled  by 
Lord  Eldon,  and  by  the  house  of  lords,  not  only  that  real 
estate  owned  by  a  partnership,  and  necessary  to  the  carrying  it 
on,  shall  be  deemed  partnership  stock,  and  be  treated  as  per* 
Bonalty,  but  that  any  real  estate  purchased  with  the  partner- 
ship funds,  and  in  the  partnership  name,  shall  be  considered 
and  treated  in  the  same  manner. 

The  American  decisions  on  this  subject  have  differed;  some, 
as  in  the  cases  in  15  Johns.  159,  and  11  Mass.  469,  following 
the  cases  above  referred  to  in  3  Brown  Oh.  199,  and  7  Yes.  463, 
and  9  Id.  500;  and  others,  as  the  cases  in  4  Munf.  316,  and  7 
Oonn.  11,  adopting  the  later  decisions  in  England,  reported  in 
1  Swans.  508,  621,  and  2  Dow  P.  0.  242.  Chancellor  Kent,  a 
Tery  high  authority  on  such  a  subject,  in  the  third  Tolume  of 
his  commentaries,  p.  14,  etc.,  strongly  supports  the  correct- 
ness of  the  latter  opinions.  And  indeed  it  would  seem  that 
the  character  of  our  pursuits,  daily  becoming  more  commercial, 
and  requiring,  from  the  great  scarcity  of  capital,  an  aggrega- 
tion of  the  capital  of  many,  in  companies,  to  carry  on  success- 
fully important  branches  of  trade;  and  the  character,  too,  of 
our  laws  and  institutions,  which  deprives  that  favorite  of  th» 
feudal  system,  the  heir,  of  most  of  his  advantages,  would 
present  fewer  obstacles  than  in  England,  to  considering  and 
treating  real  estate  purchased  with  partnership  funds,  and  used 
for  partnership  purposes,  as  personal  stock.  That  it  should  be 
BO  treated,  I  incline  to  think,  and  would  so  decide,  but  for 
what  is  said  in  the  case  of  McAlister  t.  Montgomery ,  3  Hajw. 
94,  95,  etc.  It  is  true,  it  was  only  incumbent  upon  the  court, 
from  the  facta  in  that  case,  to  determine  whether  a  surviving 
partner  could  convey,  in  virtue  of  his  survivorship,  a  good  title 
to  the  entire  real  estate  which  belonged  to  the  firm,  and  what 
is  said  beyond  that  may  be  regarded,  perhaps,  as  obiter.  But 
the  court  were  fixing  a  construction  upon  the  sixth  section  of 
the  act  of  1784,  chapter  22,  for  the  first  time,  and  were,  it 
would  seem,  unanimous;  and  it  is  safe  and  proper,  therefore^ 
that  a  subordinate  court  should  yield  its  individual  opinion.  If 
the  question  were  open,  I  should  consider  that  the  section  re* 
ferred  to  only  directs  that  when  the  original  agreement  of  part- 
nership provides  that  the  stock,  real  or  personal,  shall  go  to 
the  heir,  executor,  or  administrator,  it  shall  go  as  provided  for 
and  where  no  such  provisions  exist,  it  shall  be  '*  accounted  for 
in  the  same  manner  as  partnership  stock  is  usually  settled  be* 
tween  joint  merchants  or  the  representatives  of  their  deceased 
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partners/'  The  section  in  question  is  treating  of  real  eatate, 
and  if  the  word  heirs  is  used,  so  are  the  words  execators,  ad- 
ministrators^ and  assigns.  But,  as  I  have  said,  it  is  my  duty 
perhaps  to  surrender  mj  own  opinion,  and  I  do  so. 

By  the  very  authority,  however,  of  the  case  referred  to  on  the 
main  point  of  it,  the  surviving  partners  in  this  case  would  have 
the  power,  if  it  be  desirable,  to  sell  the  real  estate  in  question, 
unless  the  admission  in  the  answer,  that  it  is  not  necessary  to 
do  so  in  order  to  pay  debts,  should  operate  against  it  And 
there  are  two  grounds,  if  proper  allegations  were  made  in 
the  bill,  upon  which  this  court  might  do  so  on  behalf  of  the 
complainants:  1.  If  it  were  obviously  for  the  interests  of  the 
complainants,  who  are  minors.  2.  If  the  property  be  of  a 
character  not  to  be  partible  between  the  claimants. 

From  the  foregoing  decree  the  complainants  appealed. 

F.  B.  Fogg,  for  the  complainants. 

T.  H,  Fletcher,  for  tho  defendants. 

By  Court,  Peok,  J.  This  court  sees  no  reason  to  depart  from 
the  principle  of  the  case  of  McAlister  and  MorUgoTnery,  8  Hayw. 
94,  and  therefore,  adopts  the  opinion  of  the  chancellor  delivered 
in  the  court  below. 

The  decree  will  be  corrected  only  so  far  as  relates  to  the 
mode  of  disposing  of  the  estate,  as  the  parties  haye  submitted 
it  to  the  court  of  chancery.  The  officer  of  that  court,  or  a 
commissioner  appointed  for  that  purpose,  should  conduct  the 
sale,  especially  as  it  may  save  a  sacrifice  of  the  estate  by  placing 
it  in  a  condition  that  Woods  might  become  a  purchaser,  which 
he  could  not  do  were  he  to  conduct  the  sale.  The  cause  will 
be  remanded  for  further  proceedings. 

Decxasbd  Partneb's  Shake  in  Realty  Held  bt  the  Fibm  for  partnar* 
ship  purpoaes  descends  to  his  heirs,  and  such  realty  is  not  distribated  at  par 
aonal  stock:  PipH"  v.  Smith,  1  Head,  93,  following  the  principal  case.  Ga* 
fathers,  J.,  who  deliyered  the  opinion  in  that  case,  said:  "  This  question  was 
not  free  from  difficulty  in  England,  but  the  doctrine  was  ultimately  aettlad 
there  to  be,  that  all  real  property  owned  by  the  partners,  and  used  in  carrying 
on  their  business,  and  all  such  as  may  have  been  purchased  with  the  means, 
and  in  the  name  of  the  firm,  should  be  deemed  partnership  stock,  and  treated 
as  personalty.  A.ccording  with  this  are  the  American  cases  in  4  Mnnf.  316;  7 
Conn.  1 1,  and  other  coses;  and  the  opinion  of  Chancellor  Kent,  in  his  3  Com. 
14,  and  subsequent  pages,  where  the  subject  is  fully  treated.  But  on  the 
other  side,  there  are  high  and  numerous  authorities  in  that  country,  and  in 
this:  3  Brown,  199;  7  Ves.  453;  9  Id.  500;  15  Johns.  159;  11  Mass.  469.  It 
may  be  said  that  the  weight  of  authority  is,  that  it  is  to  be  r^^aided  aa  stock, 
and  ahould  be  so  held  if  the  question  was  an  open  one  in  this  state.    But  aa 


March,  1S34.]  King  v.  Cohobn.  455 

«arly  m  the  ye  u-  1G16,  in  the  case  of  McAUater  v.  Montgomery^  8  Hayw.  94; 
the  act  of  1784,  e.  22,  sec.  6,  Car.  and  Nich.  417,  was  held  to  have  settled 
this  question  in  favor  of  the  heirs  of  deceased  partners.  And  again  in 
1834,  in  the  case  of  TeaiTnan  v.  Woods,  6  Yerg.  21,  the  case  was  approved  and 
followed.  It  is  said  these  cases  are  not  well  considered,  and  should  be  re- 
viewed. Bat  an  important  rule  of  property  having  been  thus  settled,  and  so 
long  acquiesced  in,  should  not  now  be  disturbed,  even  if  we  considered  it 
originally  wrong.  It  is  easy  to  see  the  mischief  and  hardship  that  would  re- 
sult from  shaking  or  unsettling  fixed  rules  of  property,  in  view  of  which  men 
have  acted  and  made  investments  for  so  great  a  length  of  time."  The  prin- 
cipal case  is  cited  on  the  same  point  in  Barcro/t  v.  Snodgrasa,  1  Coldw.  445, 
where  it  is  held  that  nothing  in  YecUman  v.  Woods,  or  AfcAlister  v.  MotU- 
ffomery,  or  in  the  act  of  1784,  gives  any  support  to  an  assignment  made  by 
nrviving  partners  of  an  insolvent  firm,  of  all  the  real  and  personal  property 
«f  the  firm  for  the  benefit  of  creditors.  It  is  cited  also  in  Solomon  v.  FU^ 
gercUd,  7  Heisk.  552,  655,  where  it  is  decided  that  surviving  partners  have 
power  to  sell  and  convey  the  firm  realty  without  regard  to  its  being  neoessazy 
to  pay  the  firm  debts.  In  Williamson  v.  Fontain,  7  Baxter,  212,  it  is  de« 
dared  to  be  the  settled  rule  of  property  in  Tennessee,  that  the  real  estate 
of  a  partnership  is  regarded  as  personalty,  for  the  purposes  of  the  partner- 
ship; but  that  when  not  needed  for  such  purposes,  it  descends  like  other 
realty  to  the  heir,  and  that  the  widow  can  not  treat  it  as  personalty.  Said 
Nicholson,  C.  J.:  "It  is  not  denied  in  the  argument,  that  the  current  of 
deoj^ons  in  Tennessee  is  that  so  much  of  the  real  estate  of  a  partnership 
as  is  not  needed  for  the  payment  of  its  debts,  descends  as  realty  to  the  heirs; 
but  it  is  said  that  these  decisions  have  been  made,  accompanied  with  such 
intimations  of  doubt  as  to  their  correctness,  that  the  question  may  now  be 
properly  revived  and  reconsidered."  Then,  after  referring  to  the  reluctance 
expressed  by  Chanoellor  Reese,  in  the  principal  case,  in  following  Mc A  lister  r, 
Montgomery,  and  to  the  remarks  above  quoted  from  the  opinion  of  Caruthers, 
J.,  in  Piper  v.  Smith,  1  Coldw.  93,  his  honor  proceeds:  "We  think  the 
soundness  of  these  considerations  has  been  recognized  and  acquiesced  in  ever 
since  the  case  of  Piper  v.  Smith,  and  that  it  should  now  be  regarded  as  a 
fixed  rule  of  property  in  this  state,  that  the  real  estate  of  a  partnership  is 
held  as  personalty  for  the  purposes  of  the  partnership,  but  when  not  needed 
lor  such  purposes  it  descends  as  other  real  estate." 


King  v.  Cohobn. 

[6  TXBOZB,  76.] 

BeLATIVX  ClBCnMSIANGES  AND  CONDITION  OF  PaBTIES  TO  AN  ALLEOXD  FRAUD- 
ULENT Contract  should  be  considered  in  determining  the  question  of 
fraud;  as  where  one  of  the  parties  is  an  artful,  shrewd  business  man,  and 
the  other  an  aged,  ignorant,  imbecile  negro  woman,  and  the  contract  is 
secretly  made,  and  its  terms  not  fully  explained. 

Character  and  Subject  of  the  Bargain,  as  being  such  as  no  sane  person 
would  make,  and  no  honest  man  would  accept,  may  also  furnish  strong 
evidence  of  fraud;  as,  where  an  ignorant  old  negro  woman  was  induced 
to  sell  a  lot  constituting  her  home,  and  her  only  property,  for  a  wagon 
and  part  of  a  team,  for  which  she  had  no  use,  and  there  were  circum- 
stances indicating  that  she  thought  she  was  buying  the  liberty  of  hof 
husband,  who  was  a  slave. 
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Affbal  from  a  decree  of  the  Dayidson  coontj  circait  court  re- 
f  osing  to  set  aside  a  certain  agreemeDt.  The  facts  are  stated  in 
the  opinion. 

IP.  Barrow  and  J.  Bucks^  for  the  comphiinant. 

T.  WaMngUm  and  Thompson^  for  the  defendants. 

By  Ck>nrt9  Gbedt,  J.  This  a  bill  to  set  aside  an  agreement 
for  the  sale  of  a  lot  of  land  in  Nashville,  conveyed  by  com- 
plainant to  defendant,  on  the  ground  that  the  defendant  im- 
posed upon  the  complainant,  and  obtained  the  deed  for  her  lot 
by  fraud. 

In  considering  the  testimony  in  this  cause,  it  is  important 
to  take  into  view  the  condition  and  character  of  the  parties.  Not 
the  moral  character,  but  the  mental,  physical,  and  pecuDiary  con- 
dition of  the  parties;  for  fraud  **  may  be  presumed  from  the  cir- 
cumstances and  condition  of  the  parties  contracting."  What  were 
these  circumstances  ?  The  defendant  was  an  artful,  intelligent, 
keen,  speculating  man,  and  was  a  close  trader.  The  complain- 
ant was  a  negro  woman,  ignorant,  old,  addicted  to  drunkenness, 
then  in  bad  health,  and  necessarily  imbecile,  and  possessing  no 
other  property  than  the  lot  in  question.  The  contract  was 
made  in  secret.  The  defendant  did  not  cause  the  terms  of  the 
contract  to  be  stated  by  the  complainant  to  any  person.  He 
did  not  even  himself  state  the  terms  in  her  presence  to  any  one. 
She  had  then  no  other  means  of  knowing  what  was  in  the  writ- 
ings, but  as  she  might  gather  that  information  from  hearing 
the  papers  read.  An  intention  to  act  fairly  would  have  prompted 
the  defendant  to  have  had  respectable  pei-sons  present  in  whose 
hearing  the  contract  would  have  been  plainly  and  minutely 
stated,  so  that  it  might  be  apparent  complainant  understood 
what  she  was  doing. 

But  this  was  not  done.  Perfect  silence,  as  to  the  terms  of 
the  contract,  is  preserved  whenever  the  parties  are  in  the  pres- 
ence of  third  persons.  The  writings  are  drawn  by  the  defend- 
ant's son-in-law,  in  his  own  house,  under  his  own  directions 
and  instructions,  in  the  absence  of  complainant,  who  is  then 
sent  for,  and  without  anything  being  said  to  her  about  the 
terms  of  the  contract,  the  papers  are  read,  and  she  is  called  on 
to  execute  the  deed.  It  is  not  probable  that  she  could  have 
understood  the  import  either  of  the  deed  or  the  bond;  nay,  it 
is  almost  certain  that  if  the  bond  was  not  in  accordance  with 
her  understanding  of  the  contract,  she  could  not  have  detected 
Uie  imposition.    Many  white  persons  more  enlightened  than 
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this  complainant,  are  unable  to  comprehend  the  import  of  tech- 
nical instraments,  bj  hearing  them  read  only.  It  would  betray 
an  entire  want  of  knowledge  of  the  human  character,  were  we 
to  assume  that  this  ignorant,  imbecile  woman,  understood  what 
she  was  doing,  thus  hastily  called  on,  confiding  doubtless  in 
the  white  men  around  her,  without  any  explanation  in  plain 
language  which  she  could  comprehend,  and  only  hearing  the 
papers  read. 

We  will  next  consider  the  character  of  this  contract;  for  fraud 
**  may  be  apparent  from  the  intrinsic  nature  and  subject  of  the 
bargain  itself,  such  as  no  man  in  his  senses  and  not  under  de- 
lusion would  make  on  the  one  hand,  and  such  as  no  honest 
and  fair  man  would  accept  on  the  other."  Look  at  the  nature 
and  subject  of  this  bargain.  This  old  free  black  woman  had  a 
lot  worth  about  four  hundred  dollars.  Her  husband  was  a  slave 
belonging  to  the  defendant,  and  worth  about  the  same  sum. 
Seyeral  of  her  neighbors  had  heard  her  say  that  she  wanted  to 
sell  her  lot  for  Edmund  her  husband.  Whenever  she  spoke  of 
selling  her  lot,  the  object  was  to  get  Edmund.  She  was,  as 
the  witness  says,  **  wrapt  up  "  in  him.  Her  anxiety  to  get  him 
was  natural.  Although  they  had  on  a  former  occasion  dis- 
agreed, that  had  passed  away,  harmony  was  restored,  and  he 
was  then  sick  at  her  house.  Even  the  son-in-law  of  defend- 
ant says  he  heard  her  offer  the  lot  to  the  defendant  for  Ed- 
mund. She  could  have  sold  the  lot  for  four  hundred  dollars 
in  money,  and  the  defendant  was  willing  to  sell  Edmund,  who 
was  not  worth  more.  If  the  defendant  traded  for  the  lot  at 
all,  it  would  be  natural  for  him  to  give  Edmund. 

Bot  after  all  this  conversation,  all  this  natural  anxiety  to  get 
Edmund,  we  find  this  old  destitute  negro  woman  giving  her  lot, 
her  home  and  her  only  property,  for  a  heavy  wagon  and  less 
than  half  a  team  of  inferior  horses.  No  person  had  ever  heard 
her  speak  of  desiring  to  get  a  wagon  and  team.  She  could 
plainly  have  no  use  for  them,  bnt  they  would  be  an  expense 
and  incumbrance.  The  folly  of  making  such  a  contract  is  appar- 
ent. No  woman  in  her  circumstances,  if  in  her  senses  and  not 
under  delusion,  would  make  it;  and  it  may  be  confidently  as- 
serted that  no  honest  and  fair  man  would  have  accepted  it. 

When  it  is  considered  that  the  complainant  desired  greatly 
to  trade  for  her  husband;  had  never  spoken  of  trading  the  lot 
for  any  other  object;  that  she  had  refused  to  take  for  it  four 
hundred  dollars  in  money;  that  she  was  a  negro,  old,  ignorant, 
and  imbecile;  thiit  she  had  never  been  heard  to  speak  of  trading 
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for  a  wagon;  that  she  bad  no  means  to  purchase  other  horses 
for  the  wagon;  that  she  could  have  no  use  for  it,  but  on  the  con- 
trary it  must  be  a  heavy  expense  and  burden;  that  the  con- 
tract was  kept  secret,  never  having  been  stated  between  them 
in  the  presence  of  witnesses;  that  the  writings  were  drawn  by 
a  member  of  defendant's  family,  at  his  house,  and  under  his 
direction  alone,  it  is  di£Scult  to  perceive  how  it  is  possible  for 
the  mind  to  resist  the  conclusion  that  the  defendant  was  guilty 
of  a  most  gross  fraud.  To  resist  these  circumstances,  the  evi- 
dence of  Hodges  is  relied  on.  He  read  the  papers  to  her,  and 
she  admitted,  when  asked,  that  they  were  right  She  was  pres- 
ent at  the  valuation  of  the  property,  and  chose  one  of  the  yidues; 
spoke  of  running  the  wagon  to  pay  her  debts^  and  appeared 
satisfied  with  the  trade. 

What  occurred  when  the  papers  were  executed,  has  already 
been  noticed.  Her  choosing  valuers  and  attending  to  the  ap- 
praisement of  the  property,  does  not  prove  anything;  for  the 
trade  having  been  made,  and  she  having  been  put  out  of  her 
house,  she  might  have  considered  herself  bound  by  it.  The 
deposition  of  Hodges,  too,  is  in  several  particulars  in  conflict 
with  defendant's  answer.  His  agency  in  the  matter^  his  con- 
nection with  defendant,  and  the  character  of  his  swearing, 
entitle  his  deposition  to  but  little  weight:  2  Yes.  sen.  154; 
Clarkson  v.  Hannay,  2  P.  Wms.  203. 

The  court  is  unanimously  of  opinion,  that  the  decree  be  re- 
versed, and  that  the  contract  be  set  aside,  and  the  complainant 
be  restored  to  her  original  rights. 

Decree  reversed. 

CiRCUMSTAivcBS  Ikdicatino  Fraud  AMD  iMPOsmoN  In  a  contnot,  ooapled 
with  mental  weakness,  when  sufficient  ground  for  annnlling  the  oontnots 
Owing^  ease,  17  Am.  Dea  311.  See  also  the  note  to  Jackwn  v.  King,  15  Id. 
35 1 .  Taking  ondae  advantage  of  one's  weakness  or  necessity,  or  the  sitaatioa 
in  which  he  is  placed,  is  ground  for  eqnitable  relief  against  a  oontract:  Crame 
Y.  Conklin,  22  Id.  519.  To  take  advantage  of  the  necessity  of  a  party  >•  M 
bad  as  to  take  advantage  of  his  weakness:  McCanU  v.  Bee,  16  Id.  610.  In- 
adequacy  of  consideration  is  direct  evidence  of  fraud  where  one  of  the  partias 
to  a  contract  was  intoxicated  at  the  time:  Crane  v.  ConkUn^  22  Id.  519, 


Erwin  v.  Oldham. 

[6  TsBaxB,  186.] 
EgxTTTT  CAN  NOT  SuBJscT  Stock  Held  bt  A  JuDGiucNT  DsBTOB  in  an 
porated  company  to  payment  of  the  judgment,  after  the  retain  of 
execution  unsatisfied  at  law. 
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Appeal  from  a  decree  of  tbe  chaucellor  dismissing  a  bill  filed 
hj  a  judgment  creditor  to  subject  his  debtor's  stock  in  the 
Nashyille  bridge  company,  to  payment  of  tbe  debt  after  a  re- 
turn of  hifl  execution  unsatisfied. 

Thomas  Washington^  for  the  complainant. 

Oeorge  S.  Yerger,  for  the  defendant. 

By  Court,  Green,  J.  This  is  a  bill  filed  by  the  complainant 
to  subject  stock  in  the  Nashville  bridge  company  to  the  pay- 
ment of  his  debt  due  from  defendant. 

It  is  not  pretended  that  there  is  any  fraud  or  trust  in  this 
case  to  furnish  a  ground  of  equity  jurisdiction;  and  the  simple 
question  is,  whether  this  court  has  power  to  cause  stocks,  cred- 
its, and  rights  of  action  held  by  a  debtor,  without  fraud,  to  be 
Bold  or  conyerted  into  money,  or  transferred  to  the  creditor  in 
payment  of  his  debt;  we  think  it  has  not:  aud  without  entering 
into  any  reasoning  on  the  subject,  or  review  of  authorities,  we 
refer,  as  conclusively  settling  the  point,  to  the  case  of  Dcmo- 
van  T.  Man,  1  Hopk.  59  [14  Am.  Dec.  531]. 

Our  act  of  assembly  of  1833,  c.  11,  makes  ample  provision 
upon  this  subject;  but  this  bill  being  filed  long  before  the  pas- 
sage of  that  act,  can  not  be  governed  by  it.    Affirm  the  decree. 

Decree  affirmed. 


Cbeditob'b  Bill  to  Reach  Debtok's  Choses  in  Action. — Thia  subject  is 
considered  in  the  note  to. Donovan  v.  ^tnn,  14  Am.  Dea  542.  As  to  a  cred- 
itor's right  to  come  into  equity  to  subject  property  to  the  payment  of  his 
debt  generally,  see  Birely  v.  Staleyf  25  Id.  303,  and  other  cases  in  this  series 
cited  in  the  note  thereto.  The  statute  of  1832,  c.  1 1,  referred  to  in  the  prin- 
cipal case,  was  passed  in  consequence  of  an  intimation  from  the  court  on  the 
aigument  of  that  case:  Ewing  y.  CarUrell,  Meigs,  376,  and  see  the  note  thereto 
in  Cooper's  edition  of  Meigs.  Prior  to  that  statute,  a  creditor  could  not 
reach  choses  in  action  of  his  debtor,  unless  there  was  some  trust  or  fraud  in- 
volved: Ewiny  v.  Cantrell,  Meigs,  376;  Grafiam  v.  Memll^  6  Coldw.  633; 
NkkoU  V.  Levy,  5  Wall.  443.  Said  the  chancellor,  in  Loekhard  v.  Brodie^  1 
Tenn.  Ch.  395:  "The  principles  upon  which  Erwin  v.  Oldham  and  Ewing  v. 
CantrtU  are  rested  have  been  effectually  changed  by  statute.  Money  maybe 
reached  in  this  court,  no  matter  what  fraudulent  device  may  be  resorted  to 
for  the  purpose  of  hindering  the  creditor."  The  proviaions.of  the  act  of  1832 
have  been  incorporated  into  the  present  code  of  Tennessee.  Section  4282 
gives  exclusive  jurisdiction  to  the  chancery  coarts  to  aid  a  creditor  by  judg- 
ment or  decree  to  subject  to  the  payment  of  such  judgment  or  decree  any 
Xiroperty  of  the  debtor  which  can  not  be  seized  on  execution.  Section  4283 
provides  that  after  the  return  of  an  execution  unsatisfied,  the  creditor  may 
file  his  bill  to  compel  a  discovery  of  stocks,  etc. ,  due  to,  or  held  in  trust  for, 
the  defendant.     Section  4284  provides  for  compelling  payment  or  delivery  ol 
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siioh  property  and  its  subjection  to  satisfaction  of  the  jadgment.  Section 
4285  provides  for  the  execution  of  proper  instnunents  of  transfer,  and  seo- 
tions  4286  and  4287  relate  to  the  lien  given  to  the  creditor  upon  the  properly 
to  be  affected. 


Cabboll,  Govebnob,  fob  the  Use  op  Downs,  v. 

Bosley. 

[6  Tkboeb,  220.] 

Fdvos  Held  bt  ak  Administratob,  Who  is  also  Guabpian  of  the  party 
entitled  thereto,  upon  a  distribution,  after  the  time  has  expired  in  which 
to  settle  the  estate,  are  presumed  to  be  in  his  hands  as  guardian,  and  the 
sureties  on  bis  administration  bond  are  not  liable  therefor. 

If  the  Administbator,  in  such  a  Case,  has  Wasted  the  Estate  before  the 
expiration  of  the  time  for  settlement,  that  fact  must  be  averred. 

Appeal  in  the  nature  of  a  writ  of  error  from  a  judgment  of 
the  Davidson  county  court,  overruling  the  plaintiff's  demurrer 
to  one  of  the  defendant's  pleas,  in  a  suit  on  an  administration 
bond.     The  case  is  sufficiently  stated  ia  the  opinion. 

O,  S.  Yerger  and  F.  B.  Fogg,  for  the  plaintiff  in  error. 

E.  Ihmng,  for  the  defendant  in  error. 

By  Court,  Obeen,  J.  This  is  a  suit  on  an  administration 
bond  executed  by  Thomas  Patterson  (the  administrator  de  bonii 
rum  of  James  P.  Downs),  and  John  Bosley,  Caleb  McGraw,  and 
Isaac  L.  Crow,  his  securities.  The  defendant,  John  Bosley, 
pleaded  separately  that,  before  the  time  Patterson  was  ap- 
pointed administrator  of  James  P.  Downs'  estate,  he  had  been 
appointed  guardian  of  William  Downs,  for  whose  use  the  soit 
is  brought;  that  he  gave  bond  and  security  as  guardian  accord- 
ing to  law,  and  that  more  than  two  years  elapsed  from  the  date 
of  the  administration  bond  before  suit  was  brought;  that,  while 
Patterson  united  in  himself  both  the  office  of  administrator  and 
guardian,  he  had  in  his  hands  all  the  assets  which  were  of  the 
estate  of  James  P.  Downs,  which  were  left  after  the  payment  of 
debts,  and  that,  by  operation  of  law,  the  amount  due  him  in 
right  of  his  ward,  was  retained  by,  and  vested  in  him  as  guar- 
dian. 

The  plaintiff  demurred  generally  to  this  plea,  and  the  onlj 
question  in  the  case  is,  whether,  as  Patterson  was  both  admin- 
istrator and  guardian,  the  law  will  presume  he  held  the  prop- 
erty and  money  of  the  estate,  as  guardian,  after  the  expiration 
of  two  years  from  his  appointment  as  administrator,  although 


Maxell,  1834.]         Oabboll  v.  Bosley.  461 

he  did  no  act  by  which  to  indicate  in  what  character  be  held. 
The  estate  of  James  P.  Downs  came  into  tbe  hands  of  Patter- 
son as  administrator.  He  was  then  clearly  chargeable  as  such 
with  the  amoont  which  was  unadministered  in  the  payment  of 
debts.  But  as  it  was  his  duty  to  settle  tbe  administration  in 
two  years  and  pay  over  to  the  guardian,  the  law  will  presume 
he  performed  the  duty,  and,  consequently,  the  presumption  is 
that  after  tbe  two  years,  he  held  the  assets  as  guardian. 

**  If  one  has  two  capacities  in  which  to  take  and  hold,  and 
takes  and  holds  without  any  declaration  in  which  capacity  he 
does  so,  it  shall  be  taken,  he  holds  in  that  capacity  in  which  he 
ought  of  right  to  take  and  hold."  This  rule  is  laid  down  by 
the  supreme  court  of  North  Carolina  in  the  case  of  Harrison  v. 
Ward,  8  Dev.  417.  But  they  say  it  does  not  hold  in  relation 
to  money  not  identified  and  separated  from  other  money  by 
putting  a  mark  on  it.  We  do  not  perceive  the  reason  for  this 
distinction.  The  plea  in  this  case  avers  that  Patterson  had  in 
his  hands,  while  both  capacities  were  united  in  him,  all  the 
assets  which  belonged  to  the  estate  of  James  P.  Downs,  de- 
ceased, which  were  left  unadministered  in  the  payment  of  debts. 
He  was  then  authorized  by  law,  and  it  was  his  duty  to  retain 
the  amount  due  to  his  ward  from  the  estate.  In  the  absence 
of  proof  to  the  contrary,  we  must  presume  he  did  so.  If  he 
had  wasted  the  estate  as  administrator  before  the  time  at  which 
by  law  it  was  his  duty  to  settle  up  and  close  his  administration, 
the  case  would  have  been  altered,  and  that  fact  should  have 
been  replied.  But  here,  it  is  averred,  that  he  had  the  assets  in 
his  hands,  and  having  the  money  so  in  his  hands,  the  amount 
due  his  ward  was  satisfied  by  way  of  retainer,  and  by  operation 
of  law  it  was  vested  in  him,  as  guardian,  and  so  he  no  longer 
held  as  administrator :  Taylor  et  aX.  v.  D^loia  etal.y4t  Mason,  131. 

Judgment  affirmed. 

ExflOUTOBS  Mabb  Tbustkbs  of-  a  F(7NI>  arising  from  the  estate,  having 
received  the  same  in  contemplation  of  law  as  such  trustees,  are  liahle  for  it 
only  in  that  character  and  not  as  execntors:  Jacobs  v  Bull,  26  Am.  Dec  72. 
The  presumption  is,  where  an  executor  is  also  a  tmstee  entitled  to  a  distrib- 
utive share  of  the  estate,  and  the  two  years  allowed  from  the  settlement  of 
the  estate  have  expired,  that  he  holds  as  tmstee  merely;  but  this  presump- 
tion may  be  rebutted:  Porter  v.  Moores,  4  Heisk.  29,  citing  the  principal 
case.  But  where  the  admimstrator  is  himself  a  distributee,  the  presump* 
tion,  it  seems,  does  not  attach  in  his  favor:  Bo9s  v.  Wharton^  10  Yerg.  192. 
In  that  case  Beese,  J.,  said:  "  It  is  said  that  though  for  two  years  after  ad- 
ministratioii  granted,  the  administrator  would  be  presumed  to  hold  in  that 
diaracter,  yet  after  two  years  the  presumptions  of  law  are  reversed,  and  he 
is  to  be  taken  to  have  held  as  distributee.    This  legal  postulate  we  do  not 
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think  is  eatabliohed  by  in)  cases  refeired  to  for  that  purpose:  4  Maaon,  136^ 
Carroll  v.  Bosky,  6  Yerg.  219.  These  were  cases  where  the  adminiatrator 
having  also  become  guardian,  and  being  himself  liable  in  both  characters*  hia 
■ecnrities  in  the  latter  character,  and  not  in  the  first,  were  held  liable;  not 
upon  a  presumption  arising  from  operation  of  time  merely,  but  from  the  act 
done,  the  assumption  of  guardianship  and  giving  bond.  It  would  be  veiy 
unsafe,  on  the  ground  of  such  presumption,  to  permit  a  trustee  reoeiTiiig  and 
holding  property  in  that  character,  to  denude  himself  of  the  truat  by  the 
supposed  operations  of  his  own  mind  and  will,  and  without  any  poaitiva  act 
done  to  apprise  all  interested  of  such  a  change  of  character." 


DuEE  t;.  Habpeb. 

[6  TaaaKB.  280.] 
IteABT  Df  PoflSISSION  UKDBB  A  PaBOL  LxASB  IOR  TWO  YlABfl^   Whioh  !• 

▼Old  by  the  statute  of  frauds,  is  a  tenant  at  wiU  or  from  year  to  year. 

TnrAKT  IS  EsTOPFSD  FROM  DISCLAIMING  his  landlord's  title  during  the  term. 

TnrART's  DiscLAiMSB  OF  HIS  Landlord's  Title  during  the  term,  and  claim- 
ing  to  hold  for  himself  or  another,  works  a  forfeiture  of  his  lease,  and 
the  landlord,  at  his  election,  may  treat  him  as  a  trespasser,  and  eject  him 
without  a  notice  to  quit,  or  continue  to  treat  him  as  his  tenant. 

Actual  Ouster  of  the  Lessor  bt  his  Tenant  creates  an  adverse  holding 
by  the  latter,  upon  which  the  statute  of  limitations  wiU  run. 

Actual  Ouster  mat  be  Inferred  from  Circumstancbs  which  are  mattan 
of  evidence  for  the  juty. 

NonoE  TO  THE  Lessor  THAT  the  Tenant  Disclaims  his  Titlb,  and  claims  for 
himself  or  another,  is  necessary  before  the  statute  will  begin  to  run,  where 
the  length  of  time  does  not  furnish  evidence  of  ouster. 

BsFUSAL  TO  Pat  Rent  to  the  Lessor's  Aqent,  and  a  disavowal  of  the 
lessor's  title,  will  not  set  the  statute  in  motion  until  the  lessor  has  knowl- 
edge of  that  fact,  unless  the  agent  is  authorind  to  enter  upon  or  sue  for 
the  land  in  the  lessor's  name. 

Ejbotmbnt  brought  in  Montgomery  county  circuit  court.  It 
appeared  at  the  trial,  among  other  facts  not  material  to  the 
point  decided  in  the  supreme  court,  that  Harper,  the  defend- 
ant, entered  into  possession  of  the  premises  in  March,  1821, 
under  a  parol  lease  for  two  years,  from  Duke,  the  lessor  of  the 
plaintiff.  In  February,  1822,  Harper  took  a  written  lease  from 
one  Burton,  disclaimed  Duke's  title,  refused  to  pay  rent  to 
Tribble,  Duke*B  agent,  when  called  on  for  the  same  in  the  fall 
of  1822,  and  informed  Tribble  that  he  had  taken  a  lease  from 
Burton.  There  was  no  evidence  that  Tribble  ever  commu*- 
Bloated  to  Duke  the  fact  of  Harper's  disclaimer  of  his  title  and 
refusal  to  pay  rent.  Duke  had  removed  to  Mississippi  in  1821, 
having  given  Tribble  a  power  of  attorney  to  collect  the  rent, 
and  rent  out  the  premises  again.    Harper  paid  rent  to  Burioi 
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from  the  time  of  taking  the  lease  from  bim,  and  to  his  grantee. 
The  plaintiff  demanded  possession  from  Harper  in  December, 
1827.  The  defendant  introduced  evidence  tending  to  show  that 
Burton's  title  to  the  premises  was  prior  and  superior  to  that  of 
the  plaintiff.  The  coart  charged  the  jury,  that  if  Harper  bad 
disaTowed  Duke's  title,  and  refused  to  bold  under  him  for  seven 
years  prior  to  the  commencement  of  this  action,  the  statute  of 
limitations  had  run,  and  the  action  was  barred;  to  which  the 
plaintiff  excepted.  Verdict  for  the  defendant,  and  the  plaint- 
iff brought  error. 

• 

W.  E.  Anderson^  for  the  plaintiff  in  error. 

Olayton  and  O.  S.  Yerger,  for  the  defendant  in  error. 

By  Court,  Catbon,  C.  J.  In  February,  1821,  Harper  took  a 
lease  from  Burton,  and  proves  he  disclaimed  Duke's  title.  But 
Duke  resided  in  Mississippi,  and  had  no  notice  of  this  dis- 
claimer. Tribble,  in  the  fall  of  1822,  was  authorized  by  Duke 
to  receive  the  rent  from  Harper  for  the  year  1822,  and  at  the 
commencement  of  1823,  rent  the  premises.  Harper  refused  to 
pay  the  rent,  and  informed  Tribble  he  disclaimed  Duke's  title. 
There  is  no  evidence  Tribble  informed  Duke  of  the  fact.  Trib- 
ble's  agency  did  noUextend  to  any  control  of  the  premises  until 
the  first  of  January,  1823.  Duke  could  have  no  idea  of  the  lease 
taken  from  Burton,  and  the  adversaiy  holding  of  Harper,  until 
informed  of  the  fact.  The  strongest  presumption  was  the  con- 
trary. 

To  obviate  these  objections,  it  is  insisted  Harper  was  not  the 
tenant  of  Duke.  Duke  rented  to  Harper  by  parol  for  two  years, 
the  term  to  expire  with  the  year  1822.  As  a  binding  contract, 
ibis  lease  for  two  years  was  void,  but  still  Harper  went  in 
under  Duke,  and  was  the  tenant  at  will  or  from  year  to  year  of 
the  latter.  This  is  the  condition  of  all  who  hold  without  any 
special  contract  with  the  landlord  as  to  time.  Such  is  the  set- 
tled law  of  England:  Warren  v.  Feamside,  1  Wils.  176;  and  of 
this  state:  PhiUip^  Lessee  v.  Roherisan^  4  Hayw.  158;  S.  C,  5 
Id.  101.  Harper  then  stood  in  the  relation  to  Duke,  as  if  he 
rented  the  premises  for  the  year  1822.  Could  he,  thus  hold- 
ing, disclaim  Duke's  title,  and  oust  his  own  possession  for  Duke? 
He  could  forfeit  his  own  right  of  possession  and  title,  by  openly 
and  notoriously  disclaiming  the  title  under  which  he  entered, 
and  thereby  become  a  trespasser  as  to  Duke,  who  had  the 
tight  to  treat  him  as  such,  and  eject  him,  without  notice  to  quit 
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the  premises:  FUhar  y.  Proaaer,  Cowp.  217;RunD.  Eject.  192, 
193;  Adams  Eject.  65. 

But  what  act  of  the  tenant  shall  be  evidence  of  a  holding  ad- 
verse to  bis  landlord,  and  which  will  give  effect  to  tbe  act  of 
limitations,  destructive  of  the  landlord's  title,  is  a  question  of 
great  delicacy,  and  yet  greater  importance  to  a  country  circum- 
stanced as  this  is.  The  tenant  can  not,  during  the  term,  when 
holding  by  force  of  a  written  contract,  or  when  holding  from 
year  to  year,  rightfully  disclaim  the  landlord's  title.  He  is  es- 
topped by  the  contract:  5  T.  B.  4;  7  Wheat.  535;  3  Pet.  47;  4 
Hayw.  158;  Wilson  v.  Smith  21,  5  Terg.  379. 

In  an  ejectment  by  the  landlord  against  the  tenant,  the  con- 
troversy rests  upon  the  privity  existing  between  the  parties. 
If  the  tenancy  be  proved,  the  plaintiff  is  entitled  to  reoover, 
because  the  defendant  is  estopped  by  contract  to  say  the  plaint- 
iff has  no  title:  Adams  Eject.  276. 

Estoppels  are  mutual,  4  Com.  Dig. ,  A,  2,  and  therefore  the 
tenant  may  defend  himself,  or  eject  the  landlord,  if  need  be, 
on  the  contract,  without  showing  further  title.  Neither  can  he 
at  his  pleasure  put  an  end  to  the  contract,  yet  if  the  tenant  disa- 
vows the  title  of  the  landlord,  and  claims  to  hold  for  himself,  or 
for  another,  he  forfeits  his  lease  and  title,  and  may  be  proceeded 
against  as  a  trespasser  by  an  action  of  ejectment:  but  this  is  at 
the  election  of  the  landlord,  who  may  still  treat  him  as  ten- 
ant if  he  prefers  it.  If,  after  such  forfeiture,  the  tenant  hold 
out  the  landlord  attempting  to  enter,  this  amounts  to  ''an 
actual  ouster,"  places  the  tenant  in  the  condition  of  an  adver- 
saiy  to  his  lessor,  and  is  such  a  trespass  against  him  as  to  create 
an  adverse  holding  on  part  of  the  lessee;  by  force  of  whichy 
the  statute  of  limitations  will  commence  its  operation,  to  con- 
firm the  adverse  claim  set  up  by  the  tenant:  Oowp.  217;  8  Pet. 
47;  5  Id.  491;  Adams  Eject.  55,  56. 

'  Adams  informs .  us,  some  ambiguity  seems  formerly  to  have 
prevailed  as  to  the  meaning  of  the  word,  actual  ouster,  as 
though  it  signified  some  act  accompanied  by  real  force:  Bur- 
rows, 2604;  but  it  is  now  clear,  that  an  actual  ouster  may  be 
inferred  from  circumstances,  which  circumstances  are  matter  of 
evidence  to  be  left  to  the  jury.  Thus,  thirty-six  years'  sole  and 
uninterrupted  possession  by  one  tenant  in  common,  without 
any  account  to,  demand  made,  or  claim  set  up,  by  his  compan- 
ion, was  held  to  be  sufficient  ground  for  the  jury  to  presume  an 
actual  ouster  of  the  co-tenant,  and  they  did  so  presume:  Fiahar 
T.  Prosaer,  Oowp.  217. 
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Ifc  was  holden  by  the  supreme  court  of  the  United  Skates,  in 
Peyton  v.  Smiih,  5  Pet.  491,  as  the  settled  law,  that  a  purchase 
by  a  tenant  of  an  adverse  title,  claiming  under,  and  attorning  to 
it,  or  any  other  disclaimer  of  tenure,  with  the  knowledge  of  the 
landlord,  was  a  forfeiture  of  his  term;  that  this  possession  be- 
came so  far  adverse  that  the  act  of  limitations  could  begin  to 
run  in  his  favor  from  the  time  of  such  forfeiture;  and  the  land- 
lord could  sustain  ejectment  against  him  without  notice  to  quit 
at  any  time  before  the  period  prescribed  by  the  statute  had 
expired  by  the  mere  force  of  the  tenure,  without  auy  other 
evidence  than  proof  of  the  tenancy:  but  that  the  tenant  could 
in  no  case  contest  the  right  of  his  landlord  to  possession,  or 
defend  himself  by  any  claim  or  title  adverse  to  him,  during  the 
time  the  statute  has  to  run.  If  the  landlord  suffers  it  to  run 
out,  without  bringing  suit,  oach  party  may  stand  upon  their 
rights;  but  until  then,  the  possession  of  the  tenant  is  the  pos- 
session of  the  landlord.  The  principles  assumed  meet  our  en- 
tire approbation. 

The  same  court  held,  in  WiUison  v.  Watkins,  3  Pet.  47,  that 
from  a  length  of  possession  greatly  more  than  to  form  the  bar, 
without  claim  on  part  of  the  landlord,  and  a  notorious  holding 
for  himself  under  a  different  title  by  the  tenant,  notice  to  the 
former,  and  an  actual  ouster,  might  be  presumed  by  the  jury. 

But  where  length  of  time  does  not  furnish  evidence  of  ouster 
(as  in  this  case  it  does  not),  actual  knowledge  for  seven  years 
must  be  distinctly  proved  by  the  defendant  on  the  lessor  of 
the  plaintiff,  that  the  tenant  claimed  for  himself  or  for  another: 
14  Yin.  Abr.  612;  Adams,  66. 

A  demand  of  possession,  and  a  refusal  on  the  ground  that  the 
tenant  held  adversely,  is  sufficient  evidence  of  actual  ouster: 
EeUings  v.  Bird,  11  East,  49.  But  this  information  must  be 
given  to  the  landlord,  or  to  his  agent  authorized  to  enter  upon  the 
premises,  or  sue  for  them  by  reason  of  the  forfeiture;  because 
the  landlord  must  have  neglected  to  sue  for  seven  years.  Be- 
fore knowledge  he  could  not  be  guilty  of  neglect.  As  to  him, 
positive  and  undoubted  knowledge  is  the  date  of  the  ouster,  or 
rather  the  evidence  from  which  it  may  be  inferred.  The  privity 
of  the  parties  being  mutual,  so  must  be  its  severance.  It  is 
going  far  enough  to  say,  Duke  was  holden  out  so  soon  as  he 
had  knowledge  Harper  claimed  adversely,  and  that  this  knowl- 
edge was  equal  to  an  actual  turning  out  or  holding  out,  on  an 
attempt  to  enter  for  the  forfeiture.  But  to  hold  that  the  re- 
fusal to  pay  rent  to  Tribble,  who  had  no  authority  to  enter 
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upon  the  land  or  sue  for  it  in  Duke's  name,  is  evidence  of  aa 
actual  ouster  of  Duke,  is  not  warranted  by  any  authority. 
There  being  no  evidence  in  the  record  going  to  show  Duke  had 
actual  notice  of  the  adverse  holding  seven  years  before  he  sued; 
and  the  court  below  having  charged  the  jury  that  the  statute 
commenced  its  operation  from  the  sixteenth  of  February,  1822^ 
the  time  Harper  took  his  lease  from  Burton,  which  was  con- 
trary to  the  principles  above  declared  to  be  the  law,  is  eiro* 
neous.  Therefore  the  judgment  of  the  circuit  court  vnll  be 
reversed,  and  the  cause  remanded  for  another  trial. 
Judgment  reversed. 

Estoppel  of  Tenant  to  Dent  Lanblobd's  Title. — See,  on  this  sabjeol^ 
Rogers  v.  WaUer,  9  Am.  Dec  758;  Camp  v.  Camp,  13  Id.  60  and  note;  Car» 
penter  v.  T/iompson,  14  Id.  348;  Lunsford  v.  Turnery  20  Id.  248;  Jackaon  v. 
Miller,  21  Id.  316;  Jackson  v.  Rowland,  22  Id.  557.  The  estoppel  does  not 
exist  where  the  tenant  has  been  induced  by  fraud  to  accept  the  lease:  HaU  ▼. 
Benner,  21  Id.  394.  The  tenant  may  also  set  np  the  expiration  of  his  lessor't 
title:  Jackson  v.  Rowland,  22  Id.  557.  After  eviction  also,  the  tenant  may 
take  refuge  under  an  adverse  title  by  purchase  or  otherwise:  Fowler  v. 
Cravens,  20  Id.  153. 

Tenant's  Possession  can  not  Become  Advebsb  to  the  title  of  his  land- 
lord without  some  adverse  holding  out  on  his  part:  Doak  v.  Donelson,  24  Am. 
Dec.  485.  A  tenant  can  not  constitute  himself  a  disseisor  against  the  will  of 
his  landlord:  Jackson  v.  Davis,  15  Id.  451.  For  a  consideration  of  the  sabjeet 
of  disseisin  by  a  tenant  generally,  see  the  note  to  the  case  last  cited.  Mere  dis- 
claimer of  the  landlord's  title  will  not  render  the  tenant's  possession  adverse. 
It  is  essential  that  the  landlord  should  have  notice  of  the  disclaimer,  and 
that  the  adverse  possession  should  be  continued  for  the  statatory  period 
thereafter  before  the  tenant  can  resist  the  landlord's  title:  Watson  ▼.  SnuA, 
10  Yerg.  476;  Ross  v.  Blair,  Meigs,  546,  both  citing  Duke  v.  Harper,  If  the 
landlord,  having  knowledge  of  the  disclaimer,  suffers  the  statutory  period  to 
elapse  without  entry  or  suit,  he  is  barred;  but  until  then  the  tenant's  pos- 
session is  his:  Lane  v.  Osment,  9  Terg.  90;  Lea  v.  Netherton,  Id.  316,  also 
citing  the  principal  case.  In  Marr  v.  Oilliam,  1  Coldw.  498,  it  is  said,  refer- 
ring to  Duke  V.  Harper  among  other  cases,  to  be  a  nice  question  as  to  wImd 
possession  is  to  be  deemed  adverse  as  between  a  trustee  and  his  cestui  que 
trust.  In  Tarborough  v.  Newell,  10  Yerg.  382,  it  is  held,  on  the  authori^  of 
the  principal  case,  that  to  render  the  possession  of  a  mortgagee  advene  to 
the  mortgagor,  it  is  not  suflScient  for  the  mortgagee  to  deny  the  mortgagor's 
right  of  redemption  to  an  agent  of  the  mortgagor,  who  is  constituted  such 
agent  merely  to  tender  the  money  due  on  the  mortgage. 

Notice  to  Qutt  is  Unnecessary  when  the  tenant  disclaims  the  land- 
lord's title  and  refuses  to  pay  rent,  and  a  warrant  for  forcible  detainer  may 
be  brought  at  once:  Bates  v.  Austin,  12  Am.  Deo.  395.  Notice  to  quit  is  also 
unnecessary  if  there  be  no  tenancy  in  fact,  and  particularly  if  the  defendani 
disclaims  a  tenancy:  Jackson  v.  French,  20  Id.  699. 
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Owen  v,  Hyde. 

[6  TnoBB,  834.] 
DOWAOXB  IS  KOT  BOUITD  TO  NOTICS  A  DIVISION  OV  THE  KSVXBSION  in  th« 

dower  estate  among  the  heirs. 
DowAOXB  IS  KOT  GuiLTT  OF  Wastb  IN  CuTTiNO  TIMBER  on  one  of  the  lots 
included  in  the  dower  estate,  not  necessaiy  for  her  support^  bnt  for  pur- 
poses of  profit,  if  the  whole  dower  estate  does  not  receive  lasting  injury 
thereby,  but  sufficient  timber  remains  for  the  permanent  use  of  the 
estate,  although  part  of  the  timber  is  used  for  fencing  on  another  lot  of 
the  dower  estate  assigned  to  a  different  heir. 

OUAKIKO  OF  TlMBSB  LaIO)  FOR  PURPOSES  OF  CiTLTIVATION,  on  part  of  the 

dower  estate,  where  the  land  already  cleared  is  old  and  worn  out,  and 
enough  timber  is  left  for  permanent  use,  is  not  waste  in  this  oountry, 
though  it  might  be  otherwise  in  England. 

AonoN  for  waste  brought  by  one  of  the  heirs  of  Henry  Hyde, 
deceased,  against  his  widow,  for  catting- timber  on  a  part  of  the 
estate  assigned  to  the  hitter  for  her  dower,  the  reversion  in  that 
part  of  the  dower  estate  having  been  set  off  to  the  phiintiff,  on  a 
division  of  the  land  between  the  heirs  subsequent  to  the  assign- 
ment of  dower.  The  timber  was  cut  for  the  purpose  of  clearing 
the  land  for  cultivation,  though  not  actually  necessary  for  the 
defendant's  support,  the  dower  estate  including  already  about 
one  hundred  acres  of  cleared  land,  most  of  which,  however,  was 
much  worn.  Some  of  the  timber  cut  was  used  in  fencing  on 
another  part  of  the  dower  estate  assigned  to  another  of  the 
heirs.  The  court  charged  the  jury,  among  other  things,  that 
the  defendant  could  cut  timber  for  the  purpose  of  clearing  land 
for  cultivation,  though  not  necessary  for  her  support,  provided 
enough  timber  was  left  for  the  permanent  use  of  the  dower 
estate.  Verdict  and  judgment  for  the  defendant,  and  the 
plaintiff  brought  error. 

T.  H,  Flelcher,  for  the  plaintiff  in  error. 

t/l  S,  Terger  and  Thompson,  for  the  defendant  in  error. 

By  Court,  Gbbbn,  J.  The  question  here  is,  whether  the  judge 
erred  in  his  charge  to  the  jury.  In  order  to  the  formation  of  a 
correct  opinion  in  this  cause,  it  is  proper  to  remark,  that  what- 
ever may  be  said  in  relation  to  the  defendant's  rights  and  lia- 
bilities must  be  understood  as  relating  to  the  whole  dower 
estate.  She  was  not  bound  to  notice  any  division  which  may 
have  been  made  of  the  reversionary  interest  among  the  heirs; 
she  i<}dk  the  dower  estate  as  it  was  assigned  to  her  with  the 
rights  and  liabilities  which  attach  to  that  as  a  whole;  and  al« 
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though  she  may  have  destroyed  all  the  timber  which  was  on 
that  part  of  one  of  the  lots  included  ia  her  dower,  yet,  if  the 
dower  estate  was  not  injured,  but  benefited  thereby,  she  would 
not  be  guilty  of  waste,  for  that  is  the  great  criterion  by  which 
to  determine  whether  waste  has  been  committed,  as  that  only 
which  does  a  lasting  damage  to  the  inheritance,  or  depreciates 
its  value,  is  waste.  It  is  clear,  that  the  cuttiug  timber  and 
clearing  land  instead  of  being  waste  would  often  greatly  en- 
hance the  value  of  the  inheritance.  Id  this  country,  where  so 
large  a  proportion  of  the  lands  are  wild,  and  yet  in  forest,  it  is 
often  of  great  advantage  to  the  estate  to  destroy  the  timber  and 
reduce  the  land  to  a  state  of  cultivation:  3  Dane  Abr.  214,  216; 
4  Kent,  76,  77. 

It  is  not  a  question  then,  whether  the  dowager  cut  the  timber 
from  this  fifteen  acres  as  a  necessary  means  of  support,  but  it 
is,,  did  she  materially  iftjure  the  dower  estate  thereby;  if  so,  she 
would  be  liable  to  an  action  for  waste,  but  if  not,  although  the 
clearing  was  not  necessary  for  her  support,  and  although  she 
may  have  done  it  for  the  purpose  of  profit,  she  is  not  liable. 
If  the  cleared  land  on  the  dower  estate  was  old  and  worn,  and 
if  the  proportion  of  woodland  was  such  as  that  a  prudent  farmer 
would  have  considered  it  best  to  reduce  a  portion  of  it  to  cul- 
tivation, whereby  to  relieve  the  old  land  from  excess  of  culture, 
and  thus  enhance  the  value  of  the  whole  dower  estate,  such 
clearing  would  not  be  waste,  provided,  "sufficient  timber  for 
the  permanent  use  of  the  dower  estate  "  were  left:  7  Johns.  227; 
4  Kent,  76. 

In  respect  to  the  privilege  of  a  tenant  for  life,  in  the  destruc- 
tion of  timber,  the  law  must  necessarily  be  varied  in  this  country 
from  the  English  doctrine.  There,  we  could  not  well  conceive 
of  the  destruction  of  timber  without  attaching  to  it  the  idea  of 
an  injury  to  the  estate,  as  timber  is  scarce,  and  forest  trees  are 
planted  and  raised  for  fuel  and  for  timber,  it  is  of  too  much 
value  to  permit  its  unnecessary  destruction.  That  not  being 
the  state  of  things  here,  but  on  the  contrary,  as  a  benefit  often 
results  to  the  estate  by  clearing  away  the  timber,  it  would  be 
absurd  to  apply  the  rigid  principles  of  the  English  law  to  a 
state  of  things  wholly  variant  from  theirs. 

We  are  therefore  of  opinion  there  was  no  error  in  the  cbaigt 
of  the  court,  and  order  the  judgment  to  be  aflkmed. 

Judgment  affirmed. 


Wastb  is  whatever  Tends  to  the  DssTRUcrnoN  of  an  estate,  or  the  de- 
preciation in  value  of  the  inheritance:  Wilds  v.  Layton,  12  Am.  Dec.  91.    The 
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condition  of  the  ooontry  is  to  be  considered  in  determining  what  is  waste: 
Ward  V.  Sheppard,  2  Id.  626;  Findlay  ▼.  SmUh,  8  Id.  733.  Cutting  timber 
for  the  purpose  of  clearing  the  Umd,  is  not  waste  in  this  country:  Ward  v. 
Sheppard^  2  Id.  625;  Jackwn  v.  Broumson,  5  Id.  258.  But  it  would  be  waste 
to  out  down  all  the  timber,  so  as  permanently  to  injure  the  inheritanoe: 
Jaekaon  v.  Broumaon^  stipro. 


State  v.  Solomons. 

[6TKBOBB,  860.] 

Bkaxi  has  wo  Right  of  Appeal  apteb  a  Vbrdiot  of  AooQorrrAL  on  a  crimi- 
nal chaige. 

LnnoTMBHT  for  assault  and  battery     The  opinion  states  the 


W,  K.  Turner  and  A.  Hays,  for  the  state. 
Clayton,  for  the  defendant  in  error. 

Peck,  J.  The  defendant  had  been  indicted  in  the  coonty 
coart,  and  on  trial  he  was  acoquitted  by  the  verdict  of  a  jury. 
The  solicitor  took  an  appeal  to  the  circuit  court,  where  a  new 
trial  was  had,  and  verdict  of  guilty.  On  motion,  the  judge 
•irested  the  judgmenti  and  the  state  brings  the  cause,  by  writ 
of  error,  into  this  court. 

In  the  case  of  The  State  v.  Eiichcock,  this  point  was  raised 
before  the  court  in  1829,  and  upon  the  record  this  memoran- 
dum is  indorsed  by  Peck,  J. 

"  The  court  are  unanimously  of  opinion  that  no  appeal  lies  for 
the  state  from  a  verdict  and  judgment  of  acquittal,  on  a  state 
prosecution.  The  state  having  established  her  jurisdiction  and 
tried  her  experiment,  should  be  content.  To  permit  appeals 
might  be  the  means  of  unnecessary  vexation.  The  practice  has 
been  as  now  determined,  first,  in  our  former  superior  court, 
and  second,  in  the  circuit  courts,  to  dismiss  such  appeals,  coming 
from  the  county  court.  We  will  follow  these  determinations." 
The  case  here  cited  had  by  appeal  been  taken  from  the  county 
into  the  circuit  court,  and  there  dismissed. 

It  is  now  asked,  on  what  are  these  restrictions  of  the  courts 
founded?  The  constitution  provides,  that  every  person  charged 
with  an  offense  indictable  shall  have  a  speedy  public  trial  by  a 
jury,  and  that  in  certain  cases  of  a  serious  character  he  shall 
not  be  put  twice  in  jeopardy:  Bill  of  Bights,  sees.  9,  10. 

The  legislature  have  fixed  the  tribunal  having  cognizance  of 
the  offense  and  there  is  no  act  giving  the  state  an  appeal  in 
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direct  terms;  it  would  be  dangerous  to  allow  so  great  a  latitude 
of  construction  as  to  give  it  bj  implication.  If  the  party  baa 
bad  a  public  trial  by  a  jury,  the  constitution  has  been  coipplied 
with,  and  after  his  acquittal  should  become  a  shield  for  him  as 
to  that  offense. 

But  again  it  is  asked,  if  no  appeal  is  given  to  the  state,  what 
authority  is  there  for  allowing  it  to  the  prisoner?  The  first 
reply  I  would  make  to  this  inquiry  is,  that  he  could  have  it  by 
certiorari,  which  before  the  framing  of  our  constitution,  applied 
in  such  cases,  and  the  constitution  only  extended  the  remedy 
to  civil  cases:  Art.  6,  sees.  6,  7.  By  the  certiorari  be  could  get 
a  new  trial  where  justice  had  not  been  done,  for  the  courts 
were  open;  and  for  an  injury  done  him  in  lands,  goods,  person, 
or  reputation,  he  was  entitled  to  redress  without  delay,  and  by 
due  course  of  law:  Bill  of  Bights,  17.  If  jeopardized  in  his 
person  or  rights,  in  any  respect,  by  a  judgment  of  a  court  con- 
trary to  law,  he  was  not  without  his  remedy. 

But  the  language  of  our  acts  of  assembly  allowing  appeals, 
is  taken  as  being  broad  enough  to  cover  the  case,  where,  upon 
a  conviction  on  a  prosecution,  the  defendant  desires  another 
trial. 

The  language  of  our  act  is,  if  the  party  be  dissatisfied  by  the 
judgment,  sentence,  or  decree  of  any  county  court,  etc. :  Act 
of  1794,  c.  1,  sec.  63.  The  term  '*  sentence"  in  this  section 
may  well  be  taken  as  sufficient  to  allow  the  defendant,  in  a 
prosecution,  his  appeal.  There  are  other  acts  to  the  same 
e£fect.  The  term  "  sentence"  can  not  apply  to  the  state 
where  she  has  failed  in  her  prosecution;  so  that  the  act  can  not 
be  taken  by  its  letter  as  giving  an  appeal  to  the  state,  if  the 
constitution  opposed  no  barrier,  which  it  is  believed  it  does. 

There  is  no  reason  or  justice  in  restricting  the  language  of 
our  acts  to  civil  cases,  because  it  is  of  more  consequence  to 
guard  the  person  and  character  of  a  citiasen,  than  to  guard  his 
property.  If  for  the  smallest  sum  in  damages  he  be  allowed 
bis  appeal  from  the  judgment  against  him  for  it,  how  much 
more  reasonable  it  is  to  allow  the  appeal  where,  by  a  sentence, 
his  person  is  likely  to  be  injured. 

A  fair  interpretation  of  our  acts  in  favor  of  the  liberty  and 
right  the  constitution  guarantees,  may  well  be  taken  for  a  de- 
fendant; while,  as  the  terms  used  do  not  apply  to  the  state,  she 
shall  not  be  permitted  to  experiment  in  the  tribunal  she  has 
created,  and  then  harass  a  defendant  before  another  by  appeal. 
With  the  constitution  alone  before  us,  it  is  questionable  if  ez« 
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press  words  in  an  act  of  assembly,  giving  an  apx)eal  to  the  state, 
would  authorize  it. 

There  is  still  another  ground  more  conolnsive  to  show  that  an 
acquittal  by  the  juiy,  must  be  conclusive  and  irreversible. 

The  plea  of  the  prisoner  is  "  not  guilty,  and  for  his  trial  puts 
himself  upon  the  country." 

The  oath  of  the  jury  is,  "  well  and  truly  to  try,  and  true  de- 
liverance make,  between  the  people  of  the  state  and  the  accused 
whom  they  shall  have  in  charge."  This  is  the  proper  form,  as 
well  in  the  higher  offenses  as  in  misdemeanors:  1  Chit.  Crim.  L. 
551.  Thus  the  accused  submits  his  whole  fate  to  his  jury  or 
country.  When  acquittal  follows  by  the  verdict,  in  the  lan- 
guage of  the  law,  there  is  a  deliverance  by  the  jury  that  the 
judge  has  no  right  to  gainsay.  The  judge  on  such  a  finding 
can  not  grant  a  new  trial. 

In  England,  a  new  trial  can  not  in  general  be  granted  at  the 
motion  of  the  prosecutor;  the  only  case  put  in  the  books  where 
it  may  be  allowed,  is  where  fraud  has  been  practiced  by  keeping 
oat  of  the  way  the  witnesses  for  the  crown:  1  Chit.  Crim.  L.  660, 
or  proceeding  to  trial  without  notice.  Neither  of  these  would  be 
ground  for  a  new  trial  in  a  criminal  case  in  this  country. 

The  vigilance  of  the  state  guards  against  these  accidents;  and 
no  case  can  be  cited  where  such  a  ground  has  been  laid  for  set- 
ting aside  a  verdict  of  acquittal. 

Indeed,  the  novelty  of  setting  aside  a  verdict  of  acquittal  in 
this  country  and  arraigning  before  a  second  jury,  would  give 
instant  alarm;  it  must  be  seen  that,  if  allowed,  men  would  be 
harassed  in  the  same  prosecution  by  experiments  to  reach  them, 
and  it  would  beget  a  feeling  of  distrust  and  indignation  towards 
the  administration  of  the  criminal  law  which  would  not  be  pa- 
tiently borne. 

Gbekn,  J.  It  was  determined  by  this  court,  in  the  case  of 
The  State  v.  Hitchcock,  that  when  a  defendant  is  acquitted  by  a 
jury,  the  state  has  not  a  right  to  appeal.  Following  that  case 
I  concur  in  dismissing  this  appeal. 

Catboh,  C.  J.,  and  Whytb,  J.,  concurred. 

Appeal  dismissed. 

Whether  Verdict  of  Acquittal  can  be  Set  aside. — ^That  a  yerdiot  of 
acquittal  in  a  criminal  case  ahould  bo  final,  and  that  tho  aocnsed  shoold  not 
thereafter  be  ezpoeed  to  the  hazard  of  a  second  trial,  is  a  principle  of  vital 
importance  in  the  administration  of  any  jast  system  of  criminal  law.  With- 
oat  it,  the  right  of  trial  by  jury  would  lose  most  of  its  value  as  a  safeguard 
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of  peraonal  liberty.  It  is  not  surpriaing,  therefore,  that  from  the  earliest 
times  it  has  been  a  maxim  of  the  common  law  that  nemo  debet  hU  uexart,  n 
tonsUtt  curicB  quod  sU  pro  una  et  ecuiem  causa:  5  Co.  61.  This  principle  has 
been  incorporated  into  the  constitution  of  the  United  States,  as  well  as  into 
the  constitutions  of  most  of  the  states,  in  the  provision  that  no  person  "  shall 
be  subject  for  the  same  offense  to  be  twice  put  in  jeopardy  of  life  or  limb:*' 
Art.  5  of  amendments  to  the  constitution  of  the  United  States.  But  without 
the  aid  of  this  constitutional  prohibition,  it  is  perfectly  well  settled  that, 
imless  there  be  a  statute  to  the  contrary,  the  state  can  not,  after  a  verdict  of 
acquittal,  subject  an  accused  person  to  a  second  trial  for  the  same  ofienae, 
either  by  a  motion  in  the  same  court,  or  by  appeal  or  writ  of  error,  except 
possibly  where  the  acquittal  has  been  procured  by  fraud^  or  trick,  of  which 
we  shall  speak  presently.  "There  hath  yet  been  no  instance,"  says  Black- 
stone,  "  of  granting  a  new  trial  where  the  prisoner  was  acquitted  upon  the 
first:*'  4  BL  Com.  361.  It  matters  not  whether  the  acquittal  be  due  to 
erroneons  instructions  or  to  disobedience  of  instructions,  or  to  disregard  of 
the  evidence;  it  is  nevertheless  final.  The  principle  is  thus  clearly  and  em- 
phatically expressed  by  Mr.  Bishop:  "If,  through  a  misdirection  of  the  judf^e 
on  a  question  of  law,  or  a  mistake  of  the  juiy,  or  their  refusal  to  obey  the  in- 
structions of  the  court,  or  any  other  like  cause,  a  verdict  of  acquittal  is  im- 
properly rendered,  the  verdict  can  never  afterward,  on  the  application  of  the 
prosecutor,  in  any  form  of  proceeding,  be  set  aside  and  a  new  trial  granted  :** 

1  Bish.  Crim.  L.,  sea  992.  The  authorities  sustaining  this  proposition  are 
numerous,  some  of  them  being  based  upon  the  general  doctrine  of  the  com- 
mon law,  and  others  upon  express  constitutional  provisions:  2  Graham  and 
Wat.  on  New  Trials,  62;  1  Bish.  Crim.  Proc.,  sec.  1272;  Whart.  Ciim.  Pr.  & 
PI.,  sec.  785;  1  Chit.  Crim.  L.  657;  State  v.  Hand,  6  Ark.  259;  People  v. 
Webb^  38  Cal.  467;  Peoph  v.  Bangeneaur,  40  Id.  613;  StaU  v.  Jones,  7  Ga. 
422;  State  v.  Lavinia,  25  Id.  311;  Black  v.  State^  36  Id.  447;  State  v.  Davia^ 
4  Blackf.  345;  StaU  v.  Johnson,  8  Id.  533;  State  v.  Johnson,  2  Iowa»  549;  Cont- 
montoeath  v.  J^erson,  6  B.  Mon.  313;  CommonweaUh  v.  Thompson,  13  Id. 
169;  Staie  v.  Upton,  5  La.  Ann.  438;  CommonweaUh  v.  Cummings,  3  Cush. 
212;  State  v.  Anderson,  3  Smed.  &  M.  (Miss.)  761;  State  v.  Ueatherly,  4  Mo. 
478;  State  v.  Kanouse,  SN)  N.  J.  L.  (1  Spencer),  115;  Peoples.  Comstock,  8 
Wend.  649;  State  v.  Jones,  1  Murph.  267;  State  v.  Taylor,  1  Hawks,  462; 
State  V.  MaHin,  3  Id.  381;  StaU  v.  Phillips,  66  N.  C.  646;  StaU  v.  Freeman, 
Id.  647;  State  v.  West,  71  Id.  263;  State  v.  Lee,  10  R.  I.  494;  State  v.  ReUy, 

2  Brev.  444;  State  v.  Wright,  2  Treadw.  Const  617;  Stater.  Norvell,  2  Yerg. 
24;  State  v.  Burris,  3  Tex.  118;  StaU  v.  Kemp,  17  Wis.  669;  UnUed  States 
v.  Gibert,  2  Sumn.  19;  Bex  v.  Lea,  2  Moo.  C.  C.  9. 

Said  Mr.  Justice  Sprague,  in  People  v.  Webb,  38  Cal.  467:  **  After  a  most 
diligent  examination  of  authorities,  we  have  not  been  able  to  find  a  single 
American  case  where  a  retrial  has  been  ordered  or  sanctioned  by  an  appellate 
court,  at  the  instance  of  the  prosecution,  after  the  defendant  had  been  onoe 
put  upon  his  trial  for  an  alleged  felony,  upon  a  valid  indictment,  before  a 
competent  court  and  jury,  and  acquitted  by  the  verdict  of  such  jury;  but  we 
find  a  vast  number  of  adjudications  of  the  highest  judicial  tribunals  of  the 
different  states,  and  many  of  the  federal  courts,  to  the  effect,  that  no  such 
retrial  is  authorized  by  the  common  law,  and  is  directly  interdicted  by  the 
constitution  of  the  United  States,  and  also  of  most  of  the  several  states.** 

And  in  case  of  a  conviction  of  the  defendant,  he  only  can  appeal  or  other- 
wise obtain  a  new  trial  The  state  can  not  have  a  new  trial  awarded:  People 
y.  Bangeneaur,  40  CaL  613;  or  take  a  cross  appeal:  TerreU  v.  CommonweaUh, 
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13  Bush,  246.    It  is  the  former  jeopardy  and  not  the  character  of  the  ver- 
dict^  that  protects  the  defendant. 

Gases  or  Misdemeanor  abe  within  the  Rule. — Most  of  the  cases 
above  referred  to  arose  upon  indictments  for  felony,  but  the  same  principle 
undoubtedly  applies  to  prosecutions  for  misdemeanors:  1  Chit.  Grim.  L.  657; 
State  V.  Denton,  C  Ark.  259;  People  v.  Dill,  1  Scam.  257;  People  v.  Comatock, 
8  Wend.  549;  StaU  v.  Credle,  63  N.  C.  606;  State  v.  West,  71  Id.  263.  Thus 
the  rule  has  been  applied  to  cases  of  perjary,  which  was  only  a  misdemeanor 
at  common  law:  77te  King  v.  Read,  1  Lev.  0;  State  v.  Reynolds,  4  Hayw. 
110.  So  to  indictments  for  riot:  Tlie  King  v.  Damn,  12  Mod.  9;  S.  C,  1 
Show.  336;  libel:  JRexY.  Bear,  2  Salk.  646;  non-repair  of  highways:  Rex  v. 
Parish  of  Silverlon,  1  Wils.  298;  The  King  v.  SuUon,  6  Bam.  &  Adol.  52; 
S.  C,  2  Nev.  &  M.  57;  The  King  v.  Wandnwrnih,  1  Bam.  &  Aid.  63;  S.  C,  2 
Chit  282;  Regina  v.  Cliallicombe,  6  Jur.  481;  T/ie  King  ▼.  Burbon,  5  Man.  & 
SeL  392;  non-repair  of  a  church-yard  fence:  IVie  King  v.  Reynell,  6  Blast,  315; 
S.  C,  2  Smith,  406;  encroachment  on  a  highway:  Staie  v.  De  Hart,  7  N.  J.' 
L.  (2  Halst.)  172;  nuisance:  The  King  v.  Mann,  4  Man.  k  Sel.  337;  The 
Queen  v.  RwaeO,  23  L.  J.,  N.  S.;  Mag.  Causes,  173;  a  C,  3  EL  A;  Bl.  942; 
18  Jur.  1022;  26  Eng.  L.  k  Eq.  230;  StaU  v.  Wright,  3  Brev.  421.  In  The 
King  ▼.  Mann,  4  Man.  k  Sel.  337,  Lord  Ellenborough,  C.  J.,  said:  "Unless 
you  can  point  out  some  distinction  between  the  case  of  a  nuisance  and  other 
criminal  cases,  the  general  rule  is,  that  we  do  not  grant  a  new  trial  upon  an 
indictment  for  a  misdemeanor,  where  a  verdict  has  passed  for  the  defendant 
upon  the  merits.  This  is,  to  be  sure,  in  the  nature  of  a  remedy  for  a  civil 
right;  yet  it  is  in  form  a  criminal  proceeding,  and  may  subject  the  defendant 
to  be  punished  criminally." 

The  same  principle  was  applied  in  Commonwealth  v.  Sar\ford,  5  Litt.  289, 
to  a  chaige  of  bastardy,  and  a  right  of  appeal  by  the  prosecution  after  an  ac- 
quittal denied.  So,  in  a  proceeding  by  information,  under  the  statute  for  the 
condemnation  of  intoxicating  liquors,  where  a  new  trial  was  refused  after  a 
verdict  for  the  defendant,  on  the  ground  that  it  was  in  the  nature  of  a  crim- 
inal prosecution:  State  v.  Certain  Intoxicating  Liquors,  40  Iowa,  95.  So,  in 
an  action  against  an  attorney  for  mal-prosecution,  where,  after  a  verdict  for 
the  defendant,  the  plaintiff  moved  for  a  new  trial,  the  court  said,  the  "  de- 
fendant was  sufficiently  tried  once  when  the  suit  was  criminal:"  Anonymous, 
Lofft,  451.  So,  where  the  case  was  a  feigned  issue  to  try  the  validity  of  a 
oertain  note,  and  a  new  trial  was  moved  for  after  an  acquittal,  the  court  held 
it  to  be  within  the  "same  reason  "  as  a  criminal  prosecution,  because  if  the 
verdict  bad  been  against  the  defendants  there  must  have  been  either  an  at- 
tachment or  an  information:  Rex  v.  Praed,  4  Burr.  2257.  It  is  said,  how- 
ever, that  where,  though  the  action  is  in  form  a  prosecution  for  a  misdemeanor, 
it  is  in  fact  merely  a  proceeding  to  try  a  civil  right,  the  rule  does  not  apply, 
and  a  new  trial  may  be  granted  after  an  acquittal:  Queen  v.  Russell,  23  L. 
J.,  N.  S.;  Mag.  Causes,  173;  S.  C,  3  El.  &  BL  942;  18  Jur.  1022;  26 
Eng.  L.  A;  Eq.  230,  per  Campbell,  C.  J.;  1  Kuss.  on  Crimes  (9th  ed.),  523;  the 
opinion  of  Lord  Ellenborough,  C.  J.,  in  The  King  v.  Burbon,  5  Mau.  &  Sel. 
392,  seems,  on  the  contrary,  to  have  been  against  the  propriety  of  breaking 
into  the  general  rule  in  such  cases. 
That  the  common  law  rule,  forbidding  the  granting  of  a  new  trial  after  an 
^  acquittal  in  a  criminal  case  applies  to  prosecutions  for  misdemeanor  as  well  as 

f  for  felony,  is  clear  both  upon  principle  and  authority.     But  where  the  ques- 

.ftioo  is  rested  solely  on  the  constitutional  prohibition  against  subjecting  any 
person  "for  the  same  offense  to  be  twice  put  in  jeopardy  of  life  or  limb,*'  it 
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18  obyioas  that  the  mle  would  not  apply,  if  the  punishment  for  an  offense  did 
not  extend  to  jeopardy  of  life  or  limb.  In  some  cases,  however,  it  has  been 
held  that  every  misdemeanor  which  is  or  may  be  punished  by  imprisonment 
comes  within  tiiis  constitutional  provision:  Commonwealth  v.  Jeffetrton^  6  Bw 
Mon.  313;  SiaU  v.  Spear,  6  Mo.  644.  In  the  latter  case  the  defendant  was 
indicted  for  selling  liquor  to  an  Indian,  and  after  a  verdict  of  acquittal  and 
judgment  thefeon  the  state  appealed.  The  court  held  that  although  the 
state  had  a  right  of  appeal,  the  judgment  could  not  be  reversed  or  a  new  trial 
awarded,  because  of  the  prohibition  in  the  constitution  of  Missouri.  KaptoOp 
J.,  who  delivered  the  opinion,  said:  "  Whether  an  appeal  to  this  court  lies 
in  a  criminal  case,  as  well  for  the  state  as  for  the  defendant,  I  do  not  deem 
very  material  to  determine  in  this  case.  The  statute  gives  an  appeal  in 
criminal  cases  generally,  without  any  exclusion  of  the  state  from  its  benefit, 
and  I  see  no  reason  why  the  state  should  not  have  an  appeal  as  well  as  a  writ 
of  error,  -which  it  is  admitted  will  lie.  But  whether  the  case  was  brought 
here  by  appeal  or  by  writ  of  error,  I  hold  that  the  verdict  of  acquittal  is  a 
complete  protection  to  the  defendant  against  any  further  proceedings.  The 
constitution  declares,  art.  13,  sec.  10,  that  no  person,  after  having  been  onoe 
acquitted  by  a  jury,  can,  for  the  same  offense,  be  again  put  in  jeopardy  61 
life  or  limb.  By  this  provision  I  understand,  that  in  all  criminal  proeecutiona 
where  a  conviction  would  subject  him  to  capital  punishment,  or  would  render 
him  liable  to  be  restrained  from  his  personal  liberty,  an  acquittal  by  a  jury 
is  a  complete  bar  to  any  subsequent  triaL  The  offense  chaxged  in  this  in- 
dictment was  punished  by  fine  and  imprisonment" 

The  constitutional  prohibition  is  thus  seen  to  be  narrower  than  the  common 
law  rule,  for  the  latter  extends  to  all  cases  which  are  in  fact  as  well  as  in 
form  criminal,  whatever  the  punishment  affixed  to  particular  offenses  may  be. 
There  is  certainly  no  reason  why  the  right  of  the  proeecutidn  to  an  appeal, 
writ  of  error,  or  new  trial,  should  depend  upon  the  nature  of  the  penalty  in 
the  particular  case.  The  difference  between  the  rule  of  the  common  law  and 
that  deduced  from  the  constitutional  prohibition  becomes  important  only 
when  an  attempt  is  made  by  statute  to  give  the  prosecution  a  right  to  an  ap* 
peal  or  new  trial  after  an  acquittal  In  the  absence  of  any  statute  the  com* 
mon  law  rule  applies.  Where  there  is  a  statute  it  may  modify  the  '^^'wwyBi 
law  rule  so  far  as  it  is  broader  than  the  constitutional  prohibition,  but  it  can 
go  no  further. 

No  Erbob  SunridSNT  TO  BIT  ASiDi  AcQaiTTAL.— As  has  already  been  stated, 
there  is  no  ground  whatever,  except  possibly  that  of  fraud,  upon  which  the 
prosecution  can  successfully  ask,  either  in  the  same  court  or  in  an  appellate 
tribunal,  for  a  new  trial  after  a  verdict  of  accquittaL  Such  a  verdict  is  ab- 
solutely final,  and  the  state  can  pursue  the  defendant  no  further:  StaU  v. 
Bwrria,  3  Tex.  118w  The  fact  that  the  verdict  is  against  evidence  will  not 
be  ground  for  a  new  trial:  Rex  v.  Praed,  4  Burr.  2257;  The  King  v.  ReyneU^ 
6  East,  315;  S.  C,  2  Smith,  406;  The  King  v.  Da^yU,  12  Mod.  9;  S.  C,  I  Show. 
336;  The  King  v.  Mamif  4  Man.  &  SeL  337.  So  where,  on  a  plea  of  autr^d^ 
convict,  the  verdict  was. wholly  without  evidence  to  support  it^  and  was  con* 
trary  to  the  judge's  opinion,  it  was  determined  that  it  could  not  be  set  aside 
and  a  new  trial  granted:  Bex  v.  Lee,  2  Moo.  C.  C.  9.  Misdirection  of  the 
jury  in  a  matter  of  law,  also,  is  no  ground  for  setting  aside  a  verdict  of  ac- 
quittal. It  is  true  that  the  contrary  has  been  intimated  in  several  cases. 
Thus  in  the  The  King  v.  Brice,  1  Chit  352,  Abbott,  G.  J.,  says  generally  that 
a  new  trial  can  not  be  awarded  after  an  acquittal,  **  unless  on  the  ground  of 
a  misdirection  of  the  judge,"  seeming  to  indicate  some  doubt  at  least  in  his 
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mind  upon  the  latter  point.  A  similar  intimation  is  thrown  out  by  Judge 
Marcy,  in  People  v.  Mather,  21  Am.  Dec.  153.  Referring  to  the  question  as 
to  the  right  of  the  court  to  grant  a  new  trial  after  a  verdict  of  acquittal,  he 
■aya:  *'That  such  right  does  not  exist,  where  the  ground  of  the  application 
is  that  the  finding  is  against  evidence,  is  conceded  ;  but  whether  a  new  trial 
can  be  granted  where  the  acquittal  has  resulted  from  the  error  of  the  judge 
in  stating  the  law  to  the  jury,  seems  to  be  involved  in  much  doubt.  It  is  a 
▼ery  important  question  and  not  necessary  to  be  now  settled;  the  court  have 
therefore  deemed  it  discreet  to  forbear  expressing  an  opinion  on  it  till  a  case 
shall  arise  requiring  them  to  do  so."  A  new  trial  was  in  fact  granted  on  the 
application  of  the  state  after  a  verdict  of  acquittal,  in  State  v.  Ooff,  20  Ark. 
289,  on  the  ground  that  the  juiy  might  have  been  misled  by  certain  instruc- 
tions which  were  unwarranted  by  any  evidence  in  the  case.  That  was  a 
prosecution  for  performiug  secular  labor  on  the  Sabbath.  When  that  case 
was  decided  there  was  a  statute  in  force  giving  the  state  a  right  to  appeal  and 
have  the  judgment  reversed  after  an  acquittal  for  a  misdemeanor,  where  the 
punishment  was  only  by  BnezJonesv.  State,  15  Ark.  261.  It  is  well  settled, 
however,  as  we  have  already  said,  that  in  the  absence  of  any  statute  a  new 
trial  can  not  be  granted  after  an  acquittal  on  the  ground  of  misdirection: 
Sex  v.  Paribh  of  SilvtrUm^  1  Wils.  298;  StaU  v.  CredU,  63  N.  O.  506;  State  v. 
WeH,  71  Id.  263,  or  of  the  improper  exclusion  of  evidence:  Remy.  Parish  qf 
SUverton,  1  Wils.  298;  State  v.  Reynolda,  4  Hayw.  110;  Stale  v.  PhUlips,  66 
N.  C.  646.  So  where  competent  evidence  was  erroneously  rejected,  and  the 
jury  were  directed  to  return  a  verdict  of  not  guilty,  the  right  of  the  state  to 
appeal  was  denied:  People  v.  Webb^  38  CaL  467.  So  where  the  court  erro- 
neously refuses  leave  to  the  prosecution  to  enter  a  nol.  pros,:  State  v.  Davis, 
4  Blackf.  345;  StaU  v.  Johnson,  8  Id.  533;  State  v.  HeatJiei'lij,  4  Mo.  478.  An 
acquittal  caused  by  the  erroneous  decision  of  the  judge  that  the  indictment 
was  too  defective  to  admit  testimony  to  convict  the  prisoner,  was  held  in 
Black  V.  State,  36  6a.  447,  to  be  final  and  pleadable  in  bar  of  a  subsequent 
prosecution  for  the  same  offense.  The  ruling  would  have  been  the  same,  no 
doubt,  if  a  new  trial  had  been  applied  for.  The  fact  that  one  of  the  jurors 
was  improperly  sworn,  is  not  a  sufficient  ground  for  setting  aside  a  verdict 
of  acquittal:  State  v.  Freeman,  66  N.  0.  647.  Nor  can  a  new  trial  be  granted 
after  an  acquittal,  on  the  ground  of  misconduct  of  the  juiy:  State  v.  Kanouse, 
20N.  J.  L.  (1  Spenoer),  115.  In  the  latter  case,  the  court  say:  "There  never 
has  been  an  instance  *'  in  which  a  new  trial  has  been  granted  on  the  application 
of  the  state  after  an  acquittal.  So,  where  an  acquittal  was  occasioned  by  a 
■lip  in  the  indictment,  producing  a  variance,  a  new  trial  was  refused:  King  v. 
Merchant^  2  Keb.  409. 

Whsrb  a  Vebdiot  ov  Aoqutttal  has  been  Procttbed  bt  FBAtm  or 
trickery,  there  are  numerous  diesta^  and  more  or  lees  positive  intimations,  in 
the  antiiorities,  to  the  effect  that  such  verdict  may  be  set  aside  on  motion  or 
writ  of  error  by  the  prosecution  and  a  new  trial  granted:  Bac.  Abr.,  Trial,  L. 
9;  Whart.  Orim.  Pr.  &  PL  (8  ed.),  sec.  786;  1  Chit.  Crim.  L.  657;  The  King 
▼.  Davis^  12  Mod.  9;  Rex  v.  Bear,  2  Salk.  646;  State  v.  Upton,  5  La.  Ann.  438; 
HannabaU  v.  Spaulding,  I  Boot,  86;  Hi/lliardv.  Nichols,  2  Id.  176;  State  v. 
Brown,  16  Conn.  54.  Says  Chitty:  '*  It  seems  to  be  the  better  opinion,  that 
where  the  verdict  was  obtained  by  the  fraud  of  the  defendant,  or  in  conse- 
quence of  irregularity  in  his  proceedings,  as  by  keeping  back  the  prosecutor's 
witnesses,  or  neglecting  to  give  due  notice  of  trial,  a  new  trial  may  be 
granted:"  1  Chit.  Crim.  L.  657.  In  T/ie  King  v.  Davis,  12  Mod.  9,  the 
eoort  said,  on  this  point:  '*  A  new  trial  was  granted  in  the  case  of  The  Queen 
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V.  Cohs^  the  acqaittal  being  by  snrprise  upon  the  prosecutor  for  want  off 
notice,  it  being  brought  on  by  the  defendant;  it  was  in  Michaelmas  term,  in  the 
third  year  of  Qaeen  Anne,  on  an  indictment  for  keeping  a  common  bawdy 
house."  In  Eex  v.  Fvrser,  Say.  90,  the  point  was  directly  decided.  •  In 
that  case  the  defendant's  clerk  in  court  entered  notice  of  trial  in  the  office 
book,  bat  gave  no  other  notice,  and  as  a  consequence  the  defendant  was  ac- 
quitted. A  new  trial  was  granted  on  this  ground,  the  court  holding  that 
notice  of  the  trial  should  have  been  given  to  the  prosecutor  or  his  clerk  in 
court  On  the  other  hand,  in  a  very  early  case,  it  was  determined,  after 
several  arguments,  that  a  new  trial  should  not  be  awarded  in  a  case  of  pros- 
ecution for  perjury,  where  an  acquittal  had  been  procured  by  causing  the 
principal  witnesses  against  the  accused  to  be  arrested  for  debt  and  kept  away 
from  the  triaL  The  alleged  perjury  was  committed  in  an  action  between 
one  Primate  and  Sir  John  Jackson,  on  behalf  of  the  latter.  Sir  John 
Jackson,  to  protect  his  witnesses  after  they  had  been  indicted  for  their 
perjuiy  in  his  behalf,  caused  the  prosecuting  witnesses  to  be  airested 
"for  great  sums,"  and  thereby  prevented  their  attendance  and  procured 
an  acquittal.  The  facts  having  been  proved  to  the  satisfaction  of  the 
judges,  a  new  trial  was  moved  for:  Windham  and  Twisden,  JJ.,  fa- 
vored a  new  trial,  **  in  regard  of  the  inconvenience  that  would  ensue  if  such 
perjuries  should  escape  with  such  foul  practices."  Hyde,  C.  J.,  was  in 
doubt,  and  Keeling,  J.,  was  against  a  new  trial  as  being  without  precedents 
The  hearing  was  adjourned  to  a  subsequent  day,  when  Hyde  C.  J.,  and 
Twisden  and  Keeling,  JJ.,  pronounced  against  a  new  trial,  Windham,  J., 
being  still  in  favor  of  granting  it.  For  a  full  history  of  the  cause,  see  The 
King  V.  Fenwicke,  1  Keb.  546;  PrinuUe  v.  Jackson,  Id.  66d;  S.  C,  Id.  590; 
Le  Hoy  v.  Fenwicke,  1  Sid.  153;  Rex  v.  Jackson,  1  Lev.  124. 

Mr.  Bishop  very  justly  observes,  that  the  question  as  to  whether  or  not  a 
new  trial  can  be  obtained  by  the  prosecution  after  an  acquittal  in  a  criminal 
case  procured  by  fraud,  is  "not  beyond  controversy,"  and  ezpreases  the 
opinion,  that  upon  principle  the  question  would  turn,  in  each  particular  case, 
on  the  point,  whether  or  not  the  fraud  had  been  of  such  a  nature  that  the 
accused  was  never  in  legal  jeopardy.  Speaking  on  this  point,  he  says:  "  On 
principle,  it  would  seem  that  if  the  defendant's  fraud  was  of  such  nature  or 
extent  as  necessarily  to  prevent  a  conviction,  whatever  the  evidence  at  the 
prosecutor's  command,  there  was  no  jeopardy,  and  so  the  new  trial  should 
be  granted  to  the  prosecutor,  while,  on  the  other  hand,  if  it  did  not  go  so 
far,  there  was  jeopardy.  And,  since  the  proceeding  which  worked  the 
jeopardy  was  the  act  of  the  law,  not  of  the  defendant,  the  rule  forbidding  a 
man  to  rely  on  his  own  wrong  would  not  estop  him  to  set  up  this  jeopardy. 
In  other  words,  looking  at  this  question  as  one  of  principle,  if  the  frand  pre- 
vented any  jeopardy,  then  the  rule  forbidding  a  second  jeopardy  would  not 
prevent  the  court  from  granting  to  the  state  a  new  trial,  the  same  as  new 
trials  are  granted  to  plaintiffs  in  civil  causes.  But  if,  notwithstanding  the 
fraud,  there  was  legal  danger  of  a  valid  conviction,  then,  as  the  defendant,  on 
being  convicted,  could  not  rely  on  his  own  fraud  as  ground  for  a  new  trial,  the 
jeopardy  of  the  law  attached,  notwithstanding  the  fraud,  and  he  should  be 
protected  from  a  second  jeopardy:"   1  Bish.  Crim.  L.,  sec.  1009. 

This  distinction  seems  to  us  too  refined  and  indefinite  to  be  capable  of  prao* 
tical  and  uniform  application  in  the  actual  trial  of  criminal  oauaea.  Besideiy 
if  the  question  is  to  turn,  in  such  cases,  not  on  the  means  by  which  the  acquit* 
tal  was  procured,  but  on  the  point  as  to  whether  or  not  the  trial  put  the 
defendant  in  jeopardy,  why  should  the  rule  be  restrioted  to  oases  of  aoquit- 
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tala  through  fraud  or  trickery  ?    Take,  for  instance,  the  case  of  a  failure  to 
convict  through  the  total  insufficiency  of  the  evidence,  caused  hy  the  acci- 
dental and  unforeseen  absence  of  witnesses  for  the  prosecution,  or  by  the  non- 
discovery  of  material  testimony  until  after  the  trial.    In  such  a  case  it 
might  easily  happen  that,  without  any  negligence  on  the  part  of  the  prose- 
cution, or  any  fraud  or  trickery  on  the  part  of  the  defendant,  there  would  be 
such  an  utter  absence  of  criminating  evidence  that  a  valid  conviction  would 
be  legally  impossible,  and  yet  upon  a  second  trial  the  state  might  be  able  to 
produce  ample  testimony  to  secure  a  conviction.     If  the  distinction  drawn 
by  Mr.  Bishop  is  a  sound  one,  why  should  it  not  be  applied  to  a  case  of  this 
kind,  where  there  has  never  been  any  real  jeopardy,  as  well  as  to  a  case 
where  the  absence  of  criminating  evidence  is  produced  by  the  fraud  of  the 
defendant  ?    Indeed,  upon  Mr.  Bishop's  reasoning,  it  is  difficult  to  see  how 
there  oould  be  a  case  of  an  acquittal  procured  by  fraud,  without  putting  the 
defendant  in  jeopardy.     A  submission  of  a  criminal  cause  to  a  jury  implies 
the  possibility  of  a  verdict  of  guilty.      If  thoy  should  so  find,   notwith- 
standing the  defendant's  fraud,  and  he  could  not  allege  the  results  of  that 
fraud  as  a  ground  for  setting  the  verdict  aside,  how  could  he  iu  any  case 
escape  being  in  jeopardy  7    We  submit^  that  if  a  new  trial  should  be  granted 
in  any  case  after  an  acquittal  procured  by  fraud,  the  same  rule  should  apply 
in  all  cases  of  acquittals  obtained  by  such  means;  not  because  the  fraud  pre- 
vented jeopardy,  but  because  it  prevented  justice,  and  the  defendant  should 
not  be  permitted  to  take  advantage  of  his  own  wrong.     We  incline  to  the 
opinion,  however,  notwithstanding  the  dicta  to  the  contrary,  that  an  acquit- 
tal procured  by  fraud  should  furnish  no  exception  to  the  general  rule,  that 
there  can  be  no  new  trial  after  a  verdict  of  acquittal,  unless  the  defend- 
ant waives  his  objection.     It  is  better  to  punish  the  fraud  by  proceeding 
against  the  perpetrator  of  it  for  contempt,  as  was  done  in  Sir  John  JachsoiC^ 
ease,  or  by  some  other  direct  means  suited  to  the  case,  than  to  abate  one  jot 
of  the  constitutional  and  common  law  safeguards  of  pei^sonal  liberty.    Aside, 
however,  from  the  desirability  of  a  uniform  rule  on  this  subject,  it  is  easy  to 
see,  that  to  allow  new  trials  after  acquittals  in  criminal  cases,  on  the  ground 
of  fraud,  would  sometimes  involve  very  protracted  litigation.    It  would  never 
do  to  permit  an  allegation  of  fraud,  so  momentous  in  its  possible  conse- 
quences, to  be  tried  upon  affidavits  without  the  intervention  of  a  jury.    A 
jury  trial,  with  its  addenda  of  a  motion  for  a  new  trial,  writ  of  error,  or  ap- 
peal, etc.,  would  seem,  therefore,  to  be  the  only  proper  mode  of  determining 
this  collateral  issue.     The  fact  that,  with  the  exception  of  one  or  two  an- 
cient and  ill-reported  cases,  there  are  no  direct  decisions  in  favor  of  setting 
aside  acquittals  procured  by  fraud,  is  a  strong  ailment  against  any  such 
modification  or  limitation  of  the  general  rule,  that  a  defendant  once  acquitted 
should  "go  hence  without  day,"  and  be  safe  from  further  pursuit. 

It  is  undoubtedly  the  settled  rule  that  where  a  party  by  fraud  or  collusion 
procures  himself  to  be  indicted  or  informed  against,  and  prosecuted  for  a 
criminal  ofiense  in  a  particular  court,  for  the  purpose  of  forestalling  a  prose- 
cution in  another  court,  he  can  not  avail  himself  of  a  conviction  or  acquittal 
in  that  action  as  a  bar  to  a  subsequent  prosecution  for  the  same  offense: 
Whart.  Crim.  Pr.  &  PI.  (8  ed.),  sec.  451;  1  Biah.  Crim.  L.,  sec.  1010;  State  v. 
LittU,  1  N.  H.  257;  State  v.  Green,  16  Iowa,  239;  StaU  v.  Peed,  26  Conn. 
20S:  CommonweaUh  v.  Daacom,  111  Mass.  204;  tStaie  v.  Cole,  48  Mo.  70; 
State  V.  Lowiy,  1  Swan,  34;  State  v.  Colvin,  11  Ilumph.  699;  contra.  State  v. 
Casey,  Busb.  (N.  C.)  209.  These  cases  were  mostly  prosecutions  for  assault 
and  battery,  where  the  assailant  got  himself  convicted  and  fined  by  a  particu'- 
lar  magistrate,  without  the  consent  of  the  party  assaulted,  in  order  to  obtain 
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a  lighter  panishment.  It  seems  to  ns  that  snch  cases  do  not  stand  upon  the 
same  footing  as  those  in  which  the  prosecation  is  bona  fde,  bat  the  defend- 
ant procures  bis  acquittal  by  fraud,  and  the  state  afterwards  attempts  to  set 
aside  the  acquittal  on  the  ground  of  such  fraud;  although  the  two  classes  of 
oases  are  apparently  confounded  by  seme  writers.  It  is  obviously  in  accord 
with  sound  legal  principles,  that  where  a  proeecntion  is  instigated  by  the  de- 
fendant, for  the  purpose  of  fraudulently  defeating  the  ends  of  justice,  and  the 
party  thus  voluntarily  places  himself  in  apparent  legal  jeopardy,  be  should 
not  be  permitted  afterwards  to  set  up  such  former  jeopardy  in  bar  of  another 
prosecution.  In  such  a  case  it  is  apparent  that  it  was  the  fraud  of  Ihe  de- 
fendant and  not  the  law  that  produced  the  jeopardy.  But  where  a  new  trial 
is  sought  by  the  prosecution  after  an  acquittal,  procured  by  fraud  upon  a  bona 
fide  indictment,  a  different  case  is  presented.  The  law  produced  the  jeopardy 
upon  which  the  defendant  relies,  and  the  fraud  appears  only  in  the  means 
used  for  escaping  the  jeopardy.  Besides,  in  the  former  class  of  cases,  there 
is  no  such  difficulty  in  trying  the  issue  of  fraud,  as  that  already  mentioned 
with  respect  to  the  other  class.  When  the  former  acquittal  or  conviction  is 
pleaded  in  bar  of  a  prosecution,  and  the  state  replies  that  the  former  prose- 
ontion  was  fraudulently  procured,  the  issue  of  fraud  is  fairly  presented  for 
trial  by  a  jury,  and  is  not  left  to  be  settled  upon  affidavits. 

Statutory  Provisions  in  thb  Sevebal  States. — ^It  is  proper,  in  this  con- 
nection, to  refer  to  some  statutory  enactments  on  this  subject  in  several  of 
the  states.  In  Alabama  it  is  provided,  that  in  criminal  cases,  questions  for 
the  supreme  court  may  be  reserved  by  the  defendant,  but  not  by  the  state: 
Walk.  Rev.  Code  (1867),  sec.  4302.  In  Arkansas,  the  state  has  no  right  of 
appeal  from  a  justice's  court:  Gantt  Ark.  Dig.  (1874),  sec.  2102.  But  the  state 
may  appeal  in  criminal  cases,  in  courts  of  superior  jurisdiction,  to  the  supreme 
court,  for  the  purpose  of  correcting  errors  prejudicial  to  the  due  and  uniform 
administration  of  criminal  law;  but  a  judgment  in  favor  of  the  defendant, 
which  operates  as  a  bar  to  a  second  prosecution,  can  not  be  reversed  on  such 
an  appeal:  Id.,  sees.  2127,  2129.  The  California  code  provides,  that  either 
party  to  a  criminal  case  may  appeal;  but  that  the  people  can  appeal  only: 

1.  From  a  judgment  for  the  defendant,  on  a  demurrer  to  the  indictment; 

2.  From  an  order  for  a  new  trial;  3.  From  an  order  arresting  the  judg- 
ment; or,  4.  From  any  order  after  judgment,  affecting  their  substantial  rights: 
CaL  Penal  Code,  sees.  1235,  1238.  The  statutes  of  Dakota  provide  for 
a  writ  of  error  in  favor  of  the  territory  in  the  first  three  cases  mentioned 
in  the  California  code:  Eevised  Codes  of  Dakota  (1877),  903;  Code  of  Crim. 
Proc.,  sec.  476.  In  Georgia  it  is  provided  that  there  shall  be  no  new 
trial  in  a  criminal  case  after  a  verdict  of  acquittal:  Hopk.  Annotated 
Penal  Laws  of  Georgia,  sec.  1600.  Either  party  to  a  criminal  case  may 
appeal  in  Idaho:  Crim.  Pr.  Act,  sec.  465;  but  an  appeal  by  the  people  does 
not  stay  or  effect  a  judgment  in  favor  of  the  defendant:  Sea  473.  In 
Indiana,  in  case  of  an  acquittal  in  a  criminal  case,  the  prosecuting  attor- 
ney may  take  a  reserved  case  to  the  supreme  court  by  appeal,  for  the  purpose 
of  determining  the  law  for  future  guidance,  but  there  can  be  reversal  of  the 
judgment:  2  Dav.  Stat.  (Rev.  of  1876),  p.  405,  sec.  119;  StaU  v.  BartleU^  9 
Ind.  569. 

The  law  of  Iowa  is  substantially  the  same  as  that  of  Indiana:  Iowa  Code, 
necs.  4521,  4539;  State  v.  Kinney ,  44  Iowa,  444.  The  statute  in  Kansas  pro- 
vides for  an  appeal  by  the  state:  1.  From  an  order  quashing  an  indictment;  2. 
From  au  order  arresting  the  judgment;  and,  3.  Upon  a  question  reserved: 
Dassler's  Comp.  Laws  (1879),  p.  764,  sec.  283;  StaUy,  CannkhaeU  3  Kans.  102. 
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Bat  a  verdict  of  "  not  guilty  "  can  not  be  set  aside  and  a  new  trial  granted: 
State  y.  Cn>tbyy  17  Kans.  396.  So  a  judgment  of  acqnittal,  where  the  case  is 
submitted  to  the  court  upon  an  agreed  statement  of  facts,  without  the  inter- 
vention of  a  jury:  Olathe  v.  Adams,  15  Id.  391.  In  Kentucky,  the  common- 
wealth may  appeal,  but  where  the  punishment  may  be  imprisonment,  a  judg- 
ment of  acquittal,  which  operates  as  a  bar  to  future  prosecution,  can  not  be 
reversed:  Bullitt's  Codes,  Grim.  Pr.  Act,  sees.  339,  352.  The  Maryland 
code  provides  for  an  appeal  on  behalf  of  the  state,  as  well  as  on  behalf  of 
the  defendant,  from  ''any  ruling  or  determination  of  the  court"  in  a  crim- 
inal case:  Maryland  Kev.  Code  (1878),  p.  769,  sec.  37,  art.  71.  Indeed,  be- 
fore that  statute,  it  was  settled  in  that  state,  that  writs  of  error  lay  at  the 
instance  of  the  prosecution  in  a  criminal  case:  Stale  v.  Buclianan,  9  Am.  Dec. 
634.  That,  however,  was  a  case  of  a  judgment  for  the  defendant  on  a  de- 
murrer to  the  indictment;  and  though  the  rule  there  laid  down  is  expressed 
in  very  general  terms,  it  seems  never  to  have  been  understood  to  apply  to 
cases  of  acquittal  by  a  jury.  The  decisions  under  the  statute,  also,  are  none 
of  them  cases  of  acquittal  The  statutes  of  Nebraska  give  the  prosecution  a 
right  to  take  exceptions  upon  the  trial  of  a  criminal  case,  and  to  have  them 
heard,  but  a  verdict  in  favor  of  the  defendant  can  not  be  in  any  maimer 
affected  by  the  determination  of  the  appellate  court:  Gen.  Stat.  (1873),  829, 
835,  836;  Crim.  Proa,  sees.  483,  515-517.  In  Nevada,  also,  either  party 
may  appeal,  but  such  appeal  by  the  people  does  not  stay  or  affect  a  judgment 
in  favor  of  the  defendant:  Comp.  Laws  of  Nev.  (1873),  sees.  2004,  2103.  In 
New  York,  a  writ  of  error  lies  on  behalf  of  the  people  in  every  case  of  a  judg- 
ment for  the  defendant,  except  upon  acquittal  by  a  jury:  1  Fay  Dig.  of  L. 
342.  The  Oregon  code  gives  the  state  a  right  of  appeal  only  from  a  judgment 
on  demurrer  to  the  indictment,  or  from  an  order  arresting  a  judgment  of  con- 
viction: Code  of  Crim.  Proc.,  sees.  224,  227;  Gen.  Laws  (1872),  compiled  by 
Deady  and  Lane.  In  Tennessee  there  is  no  appeal  by  the  state:  Stat,  of  Ten- 
(1871),  by  Thompson  and  Steger,  sec.  5244.  An  appeal  by  the  state 
in  Texas  upon  a  judgment  in  favor  of  the  defendant  on  an  exception  to 
Jie  indictment,  or  on  a  motion  in  arrest  of  judgment:  Pasch.  Dig.,  art  3182. 
In  Virginia  and  West  Virginia  a  writ  of  error  lies  in  behalf  of  the  common- 
wealth in  criminal  cases  relating  to  the  revenue:  Kelly  Rev.  Stat,  of  W.  Va., 
a  56,  sec  3;  New  Crim.  Proc.  of  Va.  (1878),  c.  18,  sec.  3.  A  prosecution  for  a 
violation  of  the  liquor  license  law  is  held  to  be  within  .this  provision:  Com- 
nuntwealth  v.  Scott,  10  Gratt  749;  Slate  v.  Church,  4  W.  Va.  745;  State  v. 
iri^2e,8Id.  711. 

Statutb  Ginva  Appeal  after  Aoquittal  is  Unconstitutional.— It  is 
dear  that  where  there  is  a  provision  in  the  constitution  of  a  state  that  no 
person  shall  after  aoquittal  be  again  tried  for  the  same  offense,  a  statute 
giving  the  prosecution  a  right  of  appeal  after  acquittal  on  a  valid  indictment 
or  information  is  utterly  void:  1  Bisb.  Crim.  L.,  sec.  1026;  Stale  v.  Van  flor- 
ton,  26  Iowa,  402.  That  case  arose  on  a  statute  giving  either  party  a  right 
of  appeal  in  certain  cases  triable  before  a  justice;  and,  there  being  a  provision 
of  the  kind  above  stated  in  the  constitution  of*  Iowa,  the  court  held  that 
where  a  defendant  had  been  acquitted  iu  a  justice's  court,  in  a  case  within  its 
jurisdiction,  he  could  not  be  tried  anew  in  the  district  court  upon  an  appeal 
from  the  judgment  in  the  justice's  court 

Where  there  are  Two  Counts  in  an  Indictment,  and  the  defendant  is 
acquitted  on  one  and  convicted  on  the  other,  and  by  motion,  appeal,  or  writ 
of  error,  obtains  a  new  trial,  the  sounder  opinion,  and  that  supported  by  the 
greater  weight  of  authority,  is  that  he  can  be  retried  only  on  the  count  oo 
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which  he  was  convicted:  State  v.  MaUing,  11  Iowa,  239;  StaJte  ▼.  Dark,  8 
BUckf.  526;  StaU  ▼.  Kattlemann,  35  Mo.  105;  Campbell  v.  Stale,  9  Yerg.  333; 
Ennon  ▼.  State,  1  Swan,  14;  StaU  v.  KUlle,  2  Tyler,  471;  Stuart  ▼.  ComrMm- 
toeaUlij  28  Gratt.  950.  But  there  are  some  decisions  to  the  contrary:  Stale  ▼. 
Stanton,  1  Ired.  L.  424;  LessUe  v.  State,  18  Ohio  St  390;  ^to^e  v.  ComTnissionen, 
3  Hill  (S.  0.),  239.  So  where  a  party  is  indicted  for  a  crime  of  which  there 
are  several  degrees,  and  is  acquitted  of  a  higher  degree  bat  convicted  of  a 
lower,  and  obtains  a  new  trial,  he  can  be  retried  only  for  the  degree  of  which 
he  was  convicted.  Thns,  where  a  defendant  is  indicted  for  murder,  but  ac- 
quitted of  that  offense  and  convicted  of  manslaughter,  and  succeeds  in  setting 
aside  the  verdict  and  getting  a  new  trial,  he  can  only  be  tried  for  man- 
slaughter on  the  second  trial:  People  v.  Oilmore,  4  CaL  376;  Stale  v.  Rosi, 
29  Mo.  32;  SlauglUer  v.  State,  6  Humph.  410. 

Penal  Actioks. — Qui  tarn  actions  for  penalties  and  penal  actions  generally, 
being  somewhat  of  the  nature  of  criminal  prosecutions,  the  courts  have  been 
reluctant  to  grant  new  trials  after  verdicts  of  acquittal  in  such  actions:  Steel 
qui  tarn  v.  Roach,  1  Bay,  63.  The  rule  applicable  to  this  clasa  of  actions 
seems  to  be,  that  after  an  acquittal  a  new  trial  will  not  be  granted  on  the 
ground  that  the  verdict  was  against  evidence:  Mattwon  v.  AUanson,  2  Str. 

1238;   Fonereau  v. ,  3  Wils.  69;    Wilson  v.  Raetall,  4  T.  B.  753; 

Lawyer  v.  Smith,  1  Denio,  207;  HannabaU  v.  Spaulding,  1  Boot,  86;  UnML 
States  v.  IlaXherstadt,  Gilp.  262;  but  that  it  may  be  where  the  court  has  mis- 
directed the  jury  in  a  matter  of  law,  or  the  verdict  has  been  procured  by  the 
fraud  or  malpractice  of  the  defendant:  Martin  qui  tarn  v.  MeNigfU,  1  Overt 
330;  HannabaU  v.  Spaulding,  1  Boot,  86;  United  States  v.  Halberstadt,  Gilp. 
262;  as  where  tho  acquittal  was  procured  by  fraudulently  concealing  the  fact 
that  a  certain  person  was  interested  in  the  event  of  the  action,  and  producing 
such  person  as  a  witness:  Pruden  v.  Northrup,  1  Boot,  93,  or  by  producing 
a  forged  deposition:  Hylliard  v.  Nichobi,  2  Id.  176.  In  a  case  of  a  verdict 
ef  "not  guilty"  on  an  infonnation  in  the  nature  of  quo  warranto,  there  has 
been  some  doubt  as  to  whether  or  not  a  new  trial  could  be  had:  Rex  v.  Blunt, 
Say.  102;  Rex  v.  Bennett,  1  Str.  101;  T/ie  King  v.  Jones,  8  Mod.  201.  But 
the  better  doctrine,  and  that  adopted  by  the  later  cases,  is  that  sach  actions 
are  merely  civil,  and  that  the  prosecution  has  the  same  rights  as  to  new 
trial,  appeal,  etc.,  as  plaintifib  in  ordinary  actions:  The  King  v.  FrancU,  2  T. 
B.  484.    See  on  this  point  1  Bish.  Crim.  L.,  sec.  993. 
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Bepdtation  13  SuTFiciENT  EVIDENCE  OF  Belationship  betw6m  tlie  par- 
ties on  an  indictment  for  incest. 

Admission  of  Incomfktsnt  Evidence  without  Objbctiok  is  no  ground 
for  reversing  a  judgment  in  a  criminal  case.  Per  Oatron,  0.  J.  Peeki 
J.,  contra. 

Whebs  the  Venue  is  not  Proved  in  a  Criminal  Case  as  appears  from  tho 
bill  of  exceptions  setting  out  the  whole  evidence,  the  judgment  against 
the  prisoner  must  be  reversed. 

Indiotment  against  the  defendant,  Dabney  Ewell,  for  inoesi 
committed  with  one  Sarah  Ewell,  the  daughter  of  Pleasant 
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Ewell,  the  defendant's  brother.  The  bill  of  exceptions  pur- 
ported to  set  out  the  whole  evidence.  It  appeared  that  the 
only  evidence  offered  of  the  relationship  between  the  defendant 
and  Pleasant  Ewell,  and  between  Pleasant  Ewell  and  Sarah 
Ewell,  was  general  reputation.  Evidence  of  incestuous  inter- 
course between  the  defendant  and  the  said  Sarah  prior  to  the 
time  that  the  penal  code  went  into  effect,  and  after  the  finding 
of  the  indictment,  was  receiTed  without  objection.  There  waa 
no  proof  that  the  crime  was  committed  in  Bedford  county,  as 
charged.  Verdict  of  guilty.  Motion  for  a  new  trial  overruled, 
to  which  the  defendant  excepted,  and  judgment  on  the  verdict, 
from  which  the  defendant  took  an  appeal  in  the  nature  of  a  writ 
of  error. 

Fletcher  t  for  the  plaintiff  in  error. 

A.  ffaySy  aUomey^eneral  for  the  seventh  district,  for  the 
•tate. 

Oatbon,  0.  J.  1.  Was  the  evidence,  that  Sarah  Ewell  was  the 
daughter  of  Pleasant  Ewell,  and  that  Dabney  Ewell  was  the 
brother  of  Pleasant  Ewell,  competent  ? 

The  witnesses  say  they  were  so  reputed.  It  is  insisted  that 
the  marriage  of  the  father  and  mother  of  Pleasant  and  Dab- 
ney Ewell  must  be  proved,  and  also  that  of  Pleasant  Ewell 
and  his  wife,  tho  mother  of  Sarah  Ewell,  and  then  the  issue: 
that  this  is  the  best  evidence  of  relationship:  that  the  very  fact 
of  marriage  of  the  parents  must  be  proved  as  in  cases  of  bigamy, 
and  for  criminal  conversation. 

In  these  cases  the  indictment  in  the  one,  and  the  declaration 
in  the  other,  aver,  of  necessity,  the  existence  of  a  marriage,  for 
the  violation  of  which  the  defendant  is  punished.  In  bigamy, 
if  he  had  not  been  previously  married,  there  was  no  crime  in 
marrying. 

But  here,  there  is  no  such  allegation,  and  no  necessity  for 
proof  other  than  such  as  corresponds  with  the  averment  in  this 
respect. 

The  witnesses  say  Pleasant  Ewell  and  Dabney  Ewell  were 
reputed  to  be  brothers,  and  Sarah  Ewell  was  reputed  to  be  the 
daughter  of  Pleasant  Ewell.  What  more  can  any  man  prove 
of  his  neighbors  generally  ?  The  fact  of  the  birth  of  even  the 
young  woman  it  would  be  difficult  to  prove,  the  marriage  of  her 
parents  still  more  so;  and  to  prove  the  marriage  of  the  parents 
of  Pleasant  and  Dabney  Ewell,  and  the  respective  births  of 
these  during  that  marriage,  would  be  so  nearly  impossible  as  to 

Ax.  Dso.  VoIm  XXVn— 31 


} 


482  EwxLL  V.  State.  [Tenn. 

render  a  prosecntion  for  incest  a  hopeless  experiment.  That, 
the  fact,  recognized  all  their  lives,  never  denied  or  doubted  by 
any  one,  should  be  incompetent  evidence  to  a  jurj  to  prove  the 
Ewells  brothers,  and  that  Sarah  Ewell  was  the  daughter  of 
Pleasant  Ewell,  could  not  be  proved  by  a  young  woman  who 
had  known  her  from  her  infancy,  had  grown  up  with,  and  been 
her  playmate,  comes  so  strongly  in  conflict  with  the  common  mode 
of  learning  who  our  neighbors  are,  that  it  is  impossible  to  give 
it  place  in  the  mind  without  violating  the  best  impressed  convic- 
tions of  established  truths.  The  plain  sense  of  mankind  would 
revolt  at  a  decision  declaring  such  proof  incompetent,  and  in 
its  stead  requiring  marriages  and  l&rths  to  be  proved,  some  of 
them  having  happened  perhaps  fifty  or  sixty  years  since,  and 
probably  in  a  foreign  country,  and  that  this  too  must  be 
proved  by  persons  present,  and  a  marriage  license  be  produced. 
To  sustain  the  prosecution,  two  marriages  and  three  births  musfe 
be  established  by  the  best  evidence  the  nature  of  the  case  ad* 
mits  of.  I  think  this  objection  can  not  be  sustained,  testing  it 
either  by  common  sense,  on  principle,  or  by  authority. 

It  is  a  primary  rule  on  the  trial  of  issues,  that  the  proofa- 
must  correspond  with  the  allegations,  and  that  this  proof  must 
be  the  best  in  the  power  of  the  party  who  maintains  the  affirm* 
fttive.  If  it  appear  that  better  evidence  is  behind,  and  in  the- 
party's  power,  the  presumption  is  that  it  is  unfavorable,  or  it 
would  have  been  produced.  As  if  non  esi  factum  be  pleaded  U> 
a  bond  sued  on,  the  subscribing  witness,  if  one,  must  be  intio* 
duoed  to  prove  the  execution  of  the  bond;  yet  if  he  be  beyond 
the  jurisdiction  of  the  court,  the  handwriting  of  the  witness  or 
obligor  may  be  given  in  evidence,  because  the  best  in  the 
plaintiff's  power:  Stump  v.  Hughes ^  4  Hay.  96.'  In  establish- 
ing rules  of  evidence,  arguments  from  inconvenience  have  great 
weight.  The  situation  of  the  country  must  be  attended  to,  and 
the  rules  of  evidence  adapted  to  its  ciroamstanoes.  That 
which  might  be  very  easily  proved  in  England,  as  a  mar- 
riage by  a  parish  register,  it  would  be  next  to  impossible  to- 
prove  in  a  country  new  as  this;  hence  the  necessity,  in  some 
instances,  of  relaxing  the  rules  of  evidence  found  in  the  English 
books.  That  this  should  not  be  done,  save  in  cases  of  the 
most  manifest  necessity,  is  admitted,  yet  such  occasions  will 
arise.  In  England  it  ia  a  rale,  that  in  an  action  for  criminal 
conversation  with  the  plaintiff's  wife,  a  marriage  in  fact  must  be 
proved:  Morris  v.  MiUer,  4  Burr.  2059.    Acknowledgments,  oo* 

1.  6  Hayw.  Of. 
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habitation  and  reputation  are  not  sufficient  to  maintain  the 
action.  Such  a  case  presented  itself  to  the  supreme  court  of  Penn- 
aylvania:  Forney  v.  Hallacher,  8  Serg.  &  E.  160  [11  Am.  Dec.  590), 
where  the  court  doubts  the  correctness  of  the  decision  in  Burrow, 
but  declares,  were  it  correct,  that  circumstances  peculiar  to  tbat 
state  required  the  rule  in  some  degree  to  be  relaxed.  It  is  said: 
"  The  boundless  field  of  enterprise  in  the  new  states  tbat  are 
continually  forming,  renders  the  habits  of  the  people  of  America 
essentially  those  of  migration;  and  besides,  no  inconsiderable 
portion  of  the  population  is  made  up  of  emigrants  from  abroad, 
many  of  whom  are  married  when  they  come  here.  The  wit- 
nesses to  marriages  celebrated  here,  are  in  the  usual  course  soon 
dispersed  over  this  extensive  country,  and  neither  their  testi- 
mony nor  that  of  witnesses  abroad  can  ordinarily  be  had,  ex- 
cept at  an  expense  that  puts  it  beyond  the  reach  of  all  whose 
circumstances  are  not  above  mediocrity." 

These  remarks  apply  with  more  force  to  Tennessee  than  they 
did  to  Pennsylvania,  because  this  is  a  much  newer  country  than 
that.  In  criminal  causes,  where  the  accused  must  be  con- 
fronted with  the  witnesses,  it  would  be  impossible  to  prove  a 
marriage  in  fact  in  a  majority  of  instances,  indeed,  in  almost 
every  instance  where  the  marriage  had  taken  place  abroad, 
either  in  Europe  or  a  sister  state.  To  adopt,  and  in  its  strict- 
ness apply  the  English  rule  in  cases  of  criminal  conversation 
and  bigamy,  in  this  case,  and  compel  the  state  to  prove  a  mar- 
riage in  fact  between  the  father  and  mother  of  the  Ewells;  and 
then  the  marriage  in  fact  between  Pleasant  Ewell  and  his  wife, 
and  this  by  witnesses  present  at  the  respective  marriage  cere- 
monies, would  be  requiring  next  to  an  impossibility.  The 
County  of  Bedford,  where  the  crime  was  committed,  has  been 
settled  but  little  more  than  twenty  years;  that  witnesses  could 
be  found  there  to  prove  the  most  recent  marriage,  is  improb- 
able, but  that  none  could  be  found  there  to  prove  the  marriage 
of  the  grandfather  and  mother  of  the  offending  female,  may  bo 
taken  for  granted.  To  sustain  the  objection  to  the  competency 
of  the  evidence  of  refutation  of  marriage,  would  be  to  discharge 
the  defendant. 

But,  uninfluenced  by  any  considerations  growing  out  of  the 
situation  of  this  country,  was  not  the  evidence  correctly 
admitted  by  the  circuit  court  ?  The  rule  that  the  best  evidence 
the  nature  of  the  case  admits  of  shall  be  had,  and  that  hearsay 
is  not  equal  to  knowledge  of  the  fact  and  generally  incompetent^ 
has  its  exceptions,  grounded  partly  in  necessity,  and  partly  on 
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the  probability  that  common  repute  is  true  in  certain  cases. 
The  exception  has  become  a  general  rule  of  evidence  where  the 
fact  of  marriage,  the  state  and  condition  of  the  family,  or  the 
relationship  of  its  various  members  is  sought  to  be  established. 
Cohabitation  as  man  and  wife,  and  general  reputation,  are  evi- 
dence of  marriage  as  well  as  relationship:  1  Stark.  Ev.  58;  2  Id. 
959;  Vaughan  v.  Pkebe,  1  Mart.  &  Y.  17  [17  Am.  Dec.  770]. 

This  being  a  general  rule,  does  the  case  of  incest  form  an  ex* 
ception  to  it  ?  In  bigamy  the  crime  consists  in  violating  the 
first  marriage  vow.  This  is  precisely  alleged  in  the  indictment, 
and  the  English  courts  hold  must  be  as  precisely  proved  by  evi- 
dence of  the  fact  of  marriage.  In  cases  for  criminal  conversa- 
tion, the  violation  of  the  marital  rights  of  the  husband  is  the 
ground  of  action.  The  marriage  must  be  alleged  and  strictly 
proved.  The  strictness  of  the  rule  in  cases  of  bigamy  was  rec- 
ognized and  provided  against  in  the  penitentiary  act,  sec.  16, 
so  as  to  make  tbe  defendant's  acknowledgments  and  conduct 
evidence.  Incest  being  a  newly-created  felony  by  the  18th  sec- 
tion of  that  act,  must,  on  a  trial  of  the  charge,  be  proved  as 
charged.  The  charge  is  that  the  defendant  had  carnal  knowl- 
edge of  his  brother's  daughter.  To  establish  the  relationship 
of  the  offending  parties,  that  of  the  brothers  must  be  made 
out,  as  also  that  of  father  and  daughter.  But  these  are  inci- 
dental facts  not  alleged  in  this  indictment,  or  required  to  be 
alleged  by  the  statute.  To  prove  the  relationship,  the  general 
rules  of  evidence  apply  in  this  case,  as  in  others  where  pedigree 
must  be  proved  to  establish  a  fact  or  make  out  a  title.  There  is 
no  difference  as  to  rules  of  evidence  in  criminal  and  civil  causes: 
2  McNally  Ev.,  p.  357,  c.  1,  rule  6;  Attorney-general  v.  Le  Mar- 
cliarU}  Such  proof  as  the  nature  of  the  case  admits  of  and  is  in 
the  power  of  the  party,  whether  state  or  defendant,  is  compe- 
tent in  a  prosecution  for  felony,  if  it  would  be  competent  in 
an  action  of  ejectment :  McNally  Ev.  73.  According  to  the  rules 
of  evidence  laid  down  in  the  English  authorities  the  proof  was 
correctly  beard. 

We  have  examined  the  case  of  the  Slate  v.  BasweU,  in  6  Oonn. 
447.  There  it  was  holden,  a  marriage  in  fact  must  be  proved  be- 
tween the  father  and  mother.  The  father  was  charged  with  the 
commission  of  the  crime  of  incest  with  his  legitimate  daughter, 
and  the  court  grounded  its  opinion  on  the  word  legitimate. 
The  Connecticut  statute  we  have  not  seen,  therefore  can  not 
judge  of  the  correctness  of  the  decision. 

1.  aT.B.901,note. 
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It  is  next  objected^  that  the  court  permitted  the  jury  to  hear 
proof  of  acts  of  incest  by  defendant  before  the  penitentiary 
act-  took  effect,  and  also  after  the  indictment  was  found.  So  is 
the  statement  in  the  bill  of  exceptions.  But  no  objection  was 
made  to  the  introduction  of  the  evidence,  and  in  a  civil  cause 
no  advantage  could  be  taken  of  the  circumstance  on  a  writ  of 
error.  The  counsel  for  defendant,  however,  earnestly  insists 
that  as  a  revising  tribunal,  the  supreme  court  ought  to  see 
that  justice  be  done  the  defendant,  regardless  of  the  formalities 
observed  in  civil  causes. 

The  law  is  well  settled,  that  in  a  civil  cause  if  evidence  be 
offered  which  is  incompetent,  but  permitted  to  go  to  the  juiy 
without  objection,  it  is  too  late  to  except  after  verdict.  The 
objection  to  the  character  of  the  evidence  is  waived:  Jackson 
V.  DUUm,  2  Tenn.  263. 

On  what  ground  is  it  asked  to  depart  from  this  rule?  The 
act  of  1811,  c.  72,  gives  the  appeal  in  the  nature  of  a  writ  of 
error.  The  terms  of  the  act  do  not  seem  to  embrace  criminal 
causes.  The  supreme  court  construed  the  act  to  include  them, 
and  determined  in  favor  of  its  jarisdiction.  So  is  the  now 
settled  law.  But  from  this  decision  a  consequence  followed. 
To  make  the  appeal  in  error  effectual,  it  was  necessary  to 
give  the  defendant  the  right  to  a  bill  of  exceptions  in  the  court 
below.  The  bill  of  exceptions  is  not  authorized  by  the  act  of 
1811,  or  any  other  American  statute,  but  rests  on  the  stat.  of 
West.  2,  13  Edw.  I.,  stat.  1,  c.  31;  1  Stat,  at  large,  105; 
McNally  Ev.  325;  1  Stark.  Ev.  430. 

The  statute  of  West.  2,  did  not  extend  to  criminal  cases,  as 
was  determined  in  Sir  Henry  Vane's  case,  2  State  Trials,  435; 
McNally  Ev.  325;  yet  in  this  state  it  was  permitted  defendants 
to  except  so  soon  as  the  writ  of  error  was  allowed  them  under 
the  act  of  1811,  the  same  as  in  civil  causes,  most  probably  with- 
out strict  inquiry  as  to  the  authority.  However  doubtful  the 
right  may  have  been  when  first  assumed,  it  is  not  now  open  to 
challenge.  But  on  what  ground  does  the  plaintiff  in  error 
stand?  On  the  foot  of  a  party  in  a  civil  suit.  The  defendant 
has  availed  himself  of  a  statute  applicable  in  its  terms  to  civil 
causes  only;  and  to  say  it  meant  one  thing  in  this  cause,  and 
differently  in  another,  would  be  to  shape  it  to  our  fancy. 

It  is  made  our  duty  by  the  statute  to  revise  the  orders  and 
judgments  of  the  court  below.  Evidence  is  offered  by  the  state, 
is  not  objected  to,  and  heard:  nor  is  the  court  asked  to  with* 
draw  it  from  the  jury  when  the  cause  is  finally  submitted.      A 
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▼erdicfc  is  had,  and  then  complaint  13  made  that  improper  evi- 
dence was  Admitted.  When  the  court  or  the  opposite  counsel 
is  not  asked  to  think  or  act,  and  all  objections  are  waived,  and 
an  experiment  is  made,  the  rules  of  law  and  propriety  require 
the  party  complaining  should  not  be  heard.  No  judgment  has 
been  given  for  this  court  to  revise.  Suppose  one  of  the  grand 
jurors  who  found  the  indictiaent  had  been  presented  as  a  tray* 
erse  juror,  not  objected  to  by  the  prisoner,  and  been  one  of 
the  jury  who  found  him  guilty:  would  this  be  error?  Clearly 
not.  The  objection  must  come  in  time:  1  Yerg.  219.  In  ad- 
mitting evidence  there  is  no  distinction  between  civil  and  crim- 
inal causes,  the  rules  of  practice  in  this  respect  being  the  same. 
The  cause  of  Jackson  v.  Dillon  is  conclusive.  It  has  been  fol- 
lowed as  undoubted  authority,  and  often,  by  this  court; 

It  is  next  objected,  that  it  is  not  stated  in  the  bill  of  excep- 
tions that  the  crime  was  committed  in  the  county  of  Bedford; 
nor  can  the  fact  be  inferred  from  the  proof  set  forth  in  the 
record;  which  we  are  told  was  the  whole  proof. 

The  court  below  not  having  had  jurisdiction  from  anything 
appearing,  the  defendant  ought  to  have  been  discharged.  We 
have  anxiously  looked  for  proof  of  natural  objects^  of  which  we 
can  judicially  take  notice,  to  supply  this  defect  in  the  facts  set 
forth  by  the  record,  but  none  exist  from  which  the  fact  may  be 
inferred.  We  feel,  therefore,  bound  on  this  ground  to  order  a 
new  trial. 

Peck,  J.  I  will  briefly  notice  two  of  the  objections  urged 
for  the  prisoner,  Ewell. 

First,  the  admissibility  of  evidence  of  acts  of.  incest  before 
the  passage  of  the  act  of  assembly  under  which  Ewell  stands 
indicted,  and  like  acts  proved  to  have  been  committed  after  the 
£nding  of  the  bill  of  indictment  and  before  trial. 

In  my  opinion  this  evidence  was  inadmissible,  and  should,  if 
incautiously  admitted  and  not  objected  to,  have  been  with- 
drawn from  the  consideration  of  the  jury  by  the  charge  of  the 
court;  for  if  suffered  to  have  influence,  it  is  impossible  for  this 
court  to  know  on  what  part  of  the  evidence  offered  the  jury 
have  predicated  their  verdict. 

This  question,  I  am  free  to  own,  would  have  been  more  clear 
if  the  evidence  had  been  excepted  to,  and  in  that  form  pre- 
sented to  our  consideration.  Still,  there  is  enough  upon  the 
record  to  show  that  it  had  been  received;  and  the  court, having 
been  called  upon  to  grant  a  new  trial,  that  motion  so  far  pre- 
aerves  the  point  as  to  bring  it  to  the  notice  of  this  court.     The 
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influence  of  illegal  testimony  offered  by  the  state,  though  not 
objected  to  by  the  prisoner,  was  ground  for  a  new  trial;  and 
that  motion  being  overruled  by  the  judge,  and  all  the  evidence 
set  out,  we  may  fairly  infer  that  this  was  urged  as  a  main 
ground  for  setting  aside  the  verdict.  The  court  should  have 
seen  that  no  improper  advantage  had  been  taken  of  the  pris- 
oner; he  was  entitled  to  the  law  of  his  case,  the  last  moment 
as  well  as  the  first.  When  the  judge  was  pointed  to  the  error, 
he  should  have  corrected  it;  and  it  being  my  duty  to  give  the 
judgment  the  circuit  court  ought  to  have  given,  I  am  for  giv- 
ing a  new  trial  upon  that  ground. 

2.  That  no  venue  appears  to  have  been  proved:  The  whole 
evidence  being  set  out,  establishes  the  objection;  it  must  be 
allowed  also. 

I  will  not  relax  old  and  inflexible  rules  in  the  admin istration 
of  the  criminal  law;  there  is  no  reason  for  it.  Whenever  we 
depart  from  the  great  landmarks  which  have  been  the  guides  for 
ages,  we  enter  on  a  sea  of  uncertainty  and  hazard  everything. 

While  life  and  liberty  are  more  precious  than  property,  I  am 
cautioned  to  be  more  vigilant  in  my  course,  and  am  therefore 
unwilling  to  admit  any  doctrine  which  may  savor  of  innovation. 
In  the  other  point  of  the  case  relied  on,  I  concur  in  the  opinion 
delivered  by  the  other  member  of  the  court. 

Gbeen,  J.,  concurred  with  the  chief  justice  in  the  first  and 
third  points,  but  was  not  satisfied  either  way  upon  the  second. 

Whtte,  J.,  gave  no  opinion. 

Judgment  reversed. 

Bkputatiok  as  Pboov  or  Bklatiokbhip  ob  Pkdiqjub.— See  Ohapnuin  v. 
Chapman,  7  Am.  Bee.  277;  Bimey  v.  Bann,  13  Id.  167;  Jackson  v.  King,  18 
Id.  468;  Vauglian  v.  Phebe,  17  Id.  770.  It  ia  said  in  Johnson  v.  Johnson,  1 
Coldw.  631,  referring  to  the  principal  case  as  authority,  that  it  is  a  familiar 
doctrine  that  in  all  cases,  except  proseuations  for  bigamy  and  criminal  con- 
versation, marriage  may  be  presamed  or  established  by  reputation  after  the 
lapse  of  many  years. 

OsJiEcnoir  to  Evidbnox  not  Taken  at  tub  Trial  can  not  be  taken  ad- 
vantage of  on  appeal:  Snyder  v.  Laframboist,  12  Am.  Dec.  187;  Jackson  v. 
Datfis,  15  Id.  451;  WaU  v.  Maxwell,  16  Id.  391.  So  where  the  evidence  was 
admitted  by  consent:  Edelen  v.  Hardef/s  Lessee,  16  Id.  292.  Admission  of 
incompetent  evidence  without  objection  is  no  ground  for  a  new  trial:  Sharp 
V.  WilkUe,  2  Humph.  437;  Richmond  v.  Richmond,  10  Yer«.  346;  Ileatherlp 
V.  Bridges,  1  Heisk.  223,  aU  citing  the  principal  case.  But  this  rule  is  not 
without  exceptions.  Says  Sneed,  J.,  in  delivering  the  opinion  in  the  case 
last  cited:  "It  is  true  that  this  court  has  repeatedly  held  that  the  admission 
of  illegal  evidence  without  objection  can  not  be  assigned  as  error:  Cooke^ 
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102;  Hudson  v.  State,  9  Yerg.  408;  Ewdl  v.  State,  6  Id.  364,  374.  But  thi» 
role,  like  many  other  doctrines  of  the  law  of  evidence,  has  its  exceptions  and 
modifications.  We  do  not  suppose  that  evidence  simply  illegal,  though  ob- 
jected to,  would  justify  the  granting  of  a  new  trial,  unless  such  evidence  was 
hurtful,  or  likely  to  prove  so,  to  the  cause  of  the  party  objecting.  If  it  were 
matter  harmless  or  irrelevant,  the  court  would  not,  for  this  merely,  set  aside 
a  verdict,  even  if  objected  to.  But  we  take  it  to  be  a  sound  principle,  that  if 
illegal  matter  objected  to,  however  harmless  or  irrelevant  of  itself  when  con- 
sidered  in  connection  with  other  illegal  testimony  unobjected  to,  is  calculated 
seriously  to  affect  the  interest  of  the  party,  then  both  should  be  considered 
by  the  court  in  estimating  the  probable  influence  of  the  first  upon  the  minds 
of  the  jury." 

Wh£R£  thji  Bill  of  Exceptions  Pubfobts  to  S£t  out  All  teb  £ti- 
DSNCK,  and  no  evidence  appears  of  a  fact  essential  to  support  a  conviction  izL 
a  criminal  case,  the  court  will  not  presume  that  fact  to  have  been  proved,  a» 
that  the  person  assaulted  by  a  slave  was  a  white  man,  that  faot  being  necos 
sary  to  a  conviction:  Elijah  v.  State,  2  Humph.  456,  citing  the  principal 
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16  YKBasB,  483.] 

Okb  Paying  Money  under  a  Mistake  of  Fact  to  one  not  entitled  to 

ceive  or  retain  it^  may  recover  it  in  assumpsit. 
Money  Voluntabily  Paid  on  an  Unoonstitutional  Assessment  of  taxe» 

can  not  be  recovered  from  the  sheriff,  especially  after  he  has  paid  it  into 

the  treasury. 
Action  for  money  had  and  received,  brought  against  the  de- 
fendaot,  to  recover  money  paid  to  him  as  sheriff,  by  the  plaint- 
iff, for  certain  taxes  which  had  since  been  declared  to  have 
been  uncoustitutionally  assessed.  The  defendant  had  paid  the 
money  to  the  treasurer,  the  plaintiff  not  having  previously  de- 
manded it  or  given  him  notice  not  to  pay  it  over.  The  judge 
below  ruled  that  the  defendant  was  not  liable.  Verdict  for  the 
defendant.  Motion  for  a  new  trial  overruled,  and  judgment  on 
the  verdict,  and  the  plaintiff  appealed. 

J,  D.  Martin,  for  the  plaintiff  in  error. 

P.  M.  Miller,  for  the  defendant  in  error. 

By  Court,  Catbon,  C.  J.  Money  paid  under  a  mistake  of  the 
facts,  to  one  not  entitled  to  receive  it,  and  who  has  no  claim  in 
conscience  to  retain  it,  may  be  recovered  back  in  assumpsit. 
2  Stark.  Ev.  112. 

But  we  are  of  opinion  that  the  money  paid  to  the  sheriff  for 
assessed  taxes,  although  a  part  thereof  could  not  be  assessed 
under  our  constitution,  can  not  be  recovered,  especially  after 
the  sheriff  had  paid  over  the  money  to  the  treasury.     From 
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anything  appearing,  the  payment  by  the  plaintiff  was  volun- 
tary, and  with  a  knowledge  of  the  law;  certainly  it  was  made 
with  full  knowledge  of  all  the  facts;  and  two  of  the  members 
of  this  court  are  of  opinion,  that  money  paid  under  a  knowl- 
edge of  all  the  facts,  can  not  be  recovered  on  the  ground  that 
the  plaintiff  mistook  the  law:  2  Stark.  Ev.  112.  Slight  cir- 
cumstances  have  been  permitted  to  take  cases  out  of  the  rule, 
and  justly;  but  no  circumstances  exist  in  this  instance  to  war- 
rant a  departure  from  it;  and  therefore  the  judgment  of  the 
circuit  court  must  be  affirmed. 
Judgment  affirmed. 

MoMET  Paid  uhder  a  Mistake,  or  in  Ionokance  of  an  essential  faiot» 
to  one  not  entitled  to  receive  it,  may  be  recovered  in  an  action  for  money  had 
and  received,  but  not  where  it  ia  paid  with  a  knowledge  of  the  facts,  bat  un- 
der a  mistake  of  law:  Oarland  v.  Salem  Bank^  6  Am.  Deo.  86;  Waiie  v.  Leg^ 
geUf  18  Id.  441  and  note;  Mowatt  v.  Wriyhiy  19  Id.  508  and  note;  Feemater  v. 
Markkam,  Id.  131.  So  held  in  Frazier  v.  Tubb,  2  Heisk.  667,  citing  the 
principal  case. 

Monet  Voluntabilt  Paid  under  no  Legal  Obligation,  but  without 
fraad  or  deceit,  can  not  be  recovered:  Morris  v.  Tarin,  1  Am.  Dec.  233;  HaU 
V.  ShuUz,  4  Id.  270.  So  money  voluntarily  paid  under  an  award  of  arbitrators: 
BuQdey  v.  Stewart,  2  Id.  67.  So  where  money  has  been  voluntarily  paid  with 
full  knowledge  of  the  facts  to  one  having  a  right  in  conscience,  but  not  in  law, 
to  receive  the  same:  Hubbard  v.  Martin,  8  Yerg.  600,  citing  Dickins  v.  Jones, 
That  taxes  improperly  paid  can  not  be  recovered  by  action  is  held  arguendo, 
oonunenting  on  the  principal  case  as  an  authority  on  this  point,  in  Friedman 
V.  Mathes,  8  Heisk.  499. 
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[6  TmtosB,  497.] 

MunciPAL  Corporation  may  Apply  its  Land  to  a  Different  Use  from 
that  for  which  it  was  designated  when  the  town  was  originally  laid  ofi^ 
where  such  corporation  has  by  its  charter  power  "  to  do  all  things  neoes- 
•azy  to  be  done  by  corporations." 

Land  Set  apart  for  a  Public  Promenade,  in  laying  off  a  town  by  the 
town  proprietor,  may  be  appropriated  to  use  as  a  steamboat  landing  by 
the  corporate  authorities,  if  they  deem  it  necessary  to  promote  the  pros- 
perity of  the  town. 

BiOBT  of  Each  Navigator  of  a  Public  Kivbr  to  the  Use  of  thb 
Bank,  is  subject  to  the  sovereign  power  of  eminent  domain,  by  the  exer- 
cise of  which  power  any  particular  portion  of  the  bank  may  be  appro- 
priated to  exclusive  use  as  a  ferry  or  other  landing,  if  the  public  good 
requires  it. 

Domain,  Municipal  Corporation  may  Exkrcisk,  When. — ^A 

municipal  corporation  having  power  by  its  charter  "  to  do  all  things  neo- 

to  be  done  by  corporations,"  may  appropriate  a  part  of  the  bank 


1 


490  Memphis  v.  Wbight.  [Tenn. 

of  a  public  river  within  its  limits,  to  exclusive  use  as  a  steamboat  land- 
ing, and  prohibit  the  landing  of  other  water  craft  there.  Thus,  the  city 
of  Memphis,  having  such  a  clause  in  its  charter,  has  power  to  condemn 
for  use  as  a  steamboat  landing,  any  portion  of  the  bank  of  the  Miasta- 
sippi  river  within  its  limits. 

^onoK  to  recover  a  penalty  imposed  by  an  ordinance  of  the 
mayor  and  aldermen  of  Memphis,  prohibiting  the  landing  of 
flat-boats  and  other  water  craft,  except  steamboats,  at  a  partic- 
ular place  on  the  bank  of  the  Mississippi  river,  set  apart  by 
the  corporation  for  a  steamboat  landing,  the  defendant  having 
made  his  flat-boat  fast  to  the  bank  at  that  place  for  a  number 
of  hours,  in  violation  of  the  ordinance.  The  action  was  origin- 
ally brought  in  a  justice's  court,  and  after  judgment  for  the 
plaintiffs,  was  appealed  to  the  circuit  court.  It  appeared  that 
the  said  steamboat  landing  was  on  the  part  of  the  river  bank 
laid  out  en  the  town  plat  as  a  public  promenade.  The  provis- 
ion of  the  charter  under  which  the  plaintiffs  claimed  power  to 
lay  off  the  steamboat  landing  is  stated  in  the  opinion.  The 
judge  instructed  the  jury  that  if  it  did  not  appear  to  their  satis* 
faction  that  the  landing  was  a  public  one,  laid  off  as  such  by 
the  town  proprietor,  but  that  it  was  made  on  ground  laid  off  on 
the  town  plan  for  a  public  promenade,  the  plaintiffs  could  not 
recover.  Verdict  for  the  defendant;  motion  for  a  new  trial 
overruled,  and  the  plaintiffs  brought  the  case  here  by  an  appeal 
in  the  nature  of  a  writ  of  error. 

J.  D,  Martin^  for  the  plaintiffs  in  error. 

B.  McMpin,  for  the  defendant  in  error. 

By  Court,  Gbeen,  J.  The  part  of  the  charge  complained  of, 
assumes,  that  a  corporation  can  not  apply  the  public  property 
of  a  town  to  any  new  use,  other  than  that  for  which  it  was 
designated  when  the  town  was  originally  laid  off.  In  this  we  are 
of  opinion  that  the  court  erred.  The  public  property  belongs 
to  the  corporators,  and  may  be  appropriated  by  them  to  any 
use  they  may  think  proper.  The  mayor  and  aldermen  are  the 
representatiyes  of  these  corporators,  and  have  vested  in  them  all 
the  right  to  dispose  of,  or  apply  to  any  use  they  may  think 
proper,  the  public  promenade,  public  squares,  etc.,  which  ex- 
isted in  the  original  proprietors.  If  this  were  not  so,  a  thriving 
town  would  be  exceedingly  crippled  in  the  exercise  of  its  cor- 
porate rights.  Few  persons  would  have  sufficient  foresight  in 
laying  off  a  town,  to  anticipate  and  provide  everything,  that 
was  calculated  to  promote  its  prosperity  and  good  government. 
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It  must  therefore  be  among  the  powers  of  a  corporate  town, 
haying  bj  its  charter  a  right  "  to  do  all  things  necessary  to  be 
done  by  corporations/'  to  lay  off  new  streets,  squares,  lanes, 
and  alleys,  and  to  construct  wharves  and  other  conveniences  for 
the  trade  and  comfort  of  the  citizens,  and  by  ordinances  to 
regulate  the  manner  in  which  they  shall  be  used.  These 
powers  are  *'  necessary  to  be  done  "  that  the  prosperity  of  the 
town  may  be  promoted,  and  that  its  peace  and  order  may  be 
preserved. 

In  argument  another  point  has  been  insisted  on,  which  is 
this:  Because  the  Mississippi  river  is  a  public  highway,  to  the 
navigation  of  which  all  have  a  right,  together  with  the  privilege 
of  using  the  banks  on  which  to  land,  that  therefore,  the  cor- 
poration of  Memphis  has  no  right  to  appropriate  any  portion 
of  the  banks  for  an  exclusive  purpose. 

It  is  a  well-settled  principle,  that  the  state  in  which  resides  the 
eminent  domain  to  the  whole  territory,  has  the  right  to  appropri- 
ate  even  the  property  of  a  private  citizen  to  public  use;  compen- 
sating the  citizen  therefor.  Upon  this  principle  is  land  con- 
demned for  mills,  roads,  and  ferries.  The  right  of  each  navigator 
of  the  river  to  the  use  of  the  bank,  can  not  be  of  a  higher  nature 
than  the  right  of  a  citizen  to  the  land  which  the  state  has 
granted  to  him.  As  therefore  the  latter  can  be  deprived  of 
his  land  for  public  use,  so  may  the  former  be  deprived  of  the 
use  of  particular  portions  of  the  bank,  if  the  public  good  de- 
mand it.  Hence  ferries  are  established  on  the  Mississippi  river, 
and  portions  of  the  banks  are  designated  as  the  landing-places. 
It  will  not  be  contended  that  a  set  of  boatmen  would  have  a 
right  to  crowd  their  flat-boats  at  the  ferry  landing  so  as  to  ex- 
clude the  ferry  boat.  And  why  ?  Because  the  establishment 
of  the  ferry  has  appropriated  to  this  exclusive  use  the  banks  at 
the  places  of  landing. 

By  the  act  of  incorporation,  all  the  power  to  condemn  for  a  par- 
ticular public  use,  any  portion  of  the  bank  of  the  Mississippi  in- 
cluded in  the  corporation,  which  existed  in  the  legislature  of  the 
state,  is  transferred  to  the  corporation  of  Memphis,  for  the  latter 
clause  of  the  second  section  of  the  charter  of  incorporation  says 
it  shall  have  power  'Ho  do  all  things  necessary  to  be  done  by 
corporations."  For  the  encouragement  of  trade,  the  construc- 
tion of  convenient  places  of  landing  was  "necessary  to  be 
done,"  and  for  the  preservation  of  peace  and  good  order, 
the  designation  of  particular  landings  for  different  kinds  of 
water  craft  was  "  necessary."    But  this  designation  would  have 


192  Jagawat  v.  Dtjla.  [Tenn. 

been  useless  had  it  not  been  enforced  by  a  penalty;  therefore 
the  corporation  had  aathoritj  to  enact  the  ordinance  in 
question. 

The  judgment  must  be  reversed,  and  the  cause  be  remanded 
to  the  circuit  court  of  Shelby  for  another  trial. 

Judgment  reversed. 

DiYSRSiON  OF  Land  Appropriated  to  Public  Usb  to  another  pnblio  Qset 
See  on  this  point,  WeUingUm  et  a/.,  Petitioners,  26  Am.  Dec.  631  and  noteu 
In  Tennessee  etc.  i?.  li,  Co.  v.  Adams,  3  Head,  601,  the  principal  caae  is  inci- 
dentally noticed  as  an  authority  on  this  subject,  in  suggesting,  but  not  de- 
ciding, the  question  whether  or  not  a  municipal  corporation  can  grant  the 
use  or  soil  of  an  alley  for  railway  purposes.  The  case  is  cited  on  the  same 
point  in  Adams  v.  Memphis  etc.  R.  R.  Co.,  2  Coldw.  645,  where  it  is  held  that 
a  municipal  corporation  may  mortgage  land  ceded  to  it  "for  the  benefit  of 
said  city,"  to  aid  in  constructing  a  railway  to  it.  In  the  course  of  their 
opinion  the  court  say:  "  A  corporation  is,  in  the  estimation  of  the  law,  a 
body  created  for  special  purposes,  and  there  is  no  good  reason  why  it  should 
not,  in  the  execution  of  these  purposes,  resort  to  any  means  that  wtmld  \m 
necessary  and  proper  for  an  individual,  in  executing  the  same,  unless  it  be 
prohibited  by  the  terms  of  its  charter,  or  some  public  law,  from  so  doin|{: 
Union  Bank  v.  Jacobs,  4  Humph.  515,  525;  Mayor  etc.  qf  Mempfus  ▼.  Wright^ 
6  Yerg.  497." 


Jacaway  v.  Dula. 

[7  YiBOBa,  62.] 

FaovoGATioir  to  Mitioate  Damages  for  an  Assault  and  battery  Is  not  ad* 
missible  in  evidence  in  an  action  for  such  injury,  unless  it  immediately 
preceded  it,  so  that  the  blood  had  not  time  to  cool. 

Aooitsation  or  Theft  Made  bt  the  Party  Assaulted  against  the  as- 
sailant the  day  before  the  assault,  and  not  shown  to  have  been  comma- 
nicated  to  the  assailant  on  the  day  of  the  assault,  is  not  admisBible  in 
evidence  in  mitigation  of  damages  in  such  action. 

Action  for  assauU  and  battery.  The  defendant  offered  to 
prove,  in  mitigation  of  damages,  that  the  plaintiff,  on  the  day 
before  the  assault,  had  charged  him,  the  defendant,  with  having 
stolen  certain  money,  but  such  accusation  not  being  shown  to 
have  come  to  the  defendant's  knowledge  on  the  day  of  the  as- 
sault, the  evidence  in  mitigation  was  rejected.  Verdict  and 
judgment  for  the  plaintiff,  and  the  defendant  appealed  in  the 
nature  of  a  writ  of  error. 

M,  Ihul,  for  the  plaintiff  in  error. 

H,  L.  Twmey^  for  the  defendant  in  error. 

By  Court,  Gbeen,  J.  We  think  the  court  did  right  in  the  re- 
jection of  the  evidence  offered.     Provocations  are  admissible 
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in  evidence  to  mitigate  damages  iu  an  action  of  assault  and 
battery,  but  tbey  must  be  given  immediately  2)revious  to 
the  assault.  If  the  blood  has  time  to  cool  after  the  provoca- 
tion and  before  the  battery  is  committed,  evidence  of  the  provo- 
cation is  inadmissible  for  any  purpose:  3  Stark.  1461;  1  Mass.  12. 
The  circuit  court,  therefore,  went  far  enough  when  it  only  re- 
stricted the  defendant  to  proof  that  the  provoking  fact  had 
come  to  his  knowledge  on  the  day  he  committed  the  battery. 
This  is  extending  the  rule  farther  than  the  authorities  warrant. 
It  would,  as  the  court  say  in  the  above  case  of  Avery  v.  Bay^ 
1  Mass.  12,  be  emphatically  going  too  far,  and  contrary  to  all 
rule,  to  permit  the  evidence  which  was  offered  in  this  case.  The 
court  would  be  in  favor  of  admitting  evidence  of  a  provocation 
which  might  come  to  the  knowledge  of  a  party  immediately 
before  the  battery,  although  the  facts  thus  provoking  him  may 
have  previously  existed.  This  would  be  within  the  reason  of 
the  rule.  The  blood  would  be  as  much  heated  by  the  communica- 
tion to  a  party  of  the  fact  that  an  injury  had  been  previously  in- 
flicted on  his  character,  or  his  property,  as  though  he  had  wit- 
nessed the  injurious  conduct.  The  law  would,  therefore, 
equally  regard  the  frailty  of  his  nature,  and  extenuate  the  yio- 
lence  of  his  conduct  in  the  one  case  as  in  the  other. 

But  if  it  were  admitted  that  former  provocations  should  be 
given  in  evidence  to  mitigate  damages,  where  would  the  court 
stop  ?  If  after  the  blood  has  had  time  to  cool,  and  the  passions 
have  so  subsided  as  that  deliberation  is  restored,  a  party  may 
offer  such  provocation  in  mitigation  of  a  battery;  he  may,  upon 
the  same  principle,  go  back  to  any  distance  of  time  for  a 
provocation  to  extenuate  the  injury  he  inflicts.  Such  a  rule 
would  be  of  the  most  dangerous  tendency  in  society.  Men 
naturally  love  to  take  vengeance  into  their  own  hands,  and  all 
the  restraints  of  the  law  are  insufficient  effectually  to  suppress 
the  outbreakings  of  their  passions.  But  establish  the  rule 
which  is  contended  for  by  the  plaintiff  in  error,  and  the  laws 
will  never  be  resorted  to  for  the  redress  of  injuries  by  the 
strong;  but  they  will  take  upon  themselves  to  chastise  those 
who  offend  them  at  pleasure,  and  rely  upon  proof  of  the  provoca- 
tion to  mitigate  the  damages.  It  would  also  hold  out  tempta- 
tions to  a  party  to  procure,  by  false  testimony,  proof  of  a 
former  provocation. 
Judgment  affirmed. 


EviDENCs  OF  Pbovogation  IB  not  admissible  to  mitigate  the  damages  in 
to  action  for  assault  and  battery,  unless  the  provocation  was  so  reoent  and 
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immediate  as  to  warrant  the  presomptioii  that  the  aasaolt  was  committed  un- 
der the  influence  of  the  feeling  excited  by  it,  and  evidence  of  acts  and  decla- 
rations of  the  plaintiff  at  a  different  time  is  not  therefore  admissible:  Lte  ▼. 
WooUej/y  10  Am.  Dec.  230.  Evidence  that  on  divers  previous  occasions  the 
plaintiff  slandered  and  abused  the  defendant  will  not  be  received,  but  it  most 
appear  that  the  provocation  was  so  freshly  given  that  the  passion  excited  by 
it  had  not  time  to  cool:  FuUerton  v.  Warrick,  19  Id.  99.  So  on  an  indict- 
ment for  an  assault  the  defendant  can  not  give  evidence  in  mitigation  of  the 
fine  that  the  plaintiff  used  provoking  and  abusive  language  of  and  to  him  oo 
days  previous  to  the  assault:  RawUnga  v.  Commonwealth,  19  Id.  757. 


Gillespie  v.  Bradpobd. 

[7  TbbOKB,  168.] 

Vindor's  Lush  for  the  Unpaid  Purchase  Monet  of  land  which  he  has 
given  a  bond  to  convey,  overreaches  the  lien  of  any  subsequent  judg- 
ment creditor  of,  or  purchaser  from,  the  vendee. 

MscHANio*s  Lien  under  the  Statutes  of  1825,  for  improvements  erected 
on  land,  under  a  contract  with  a  purchaser  holding  a  bond  for  a  convey- 
ance, is  subordinate  to  the  vendor's  lien  for  the  unpaid  purchase  money. 

Bill  to  enforce  a  mechanic's  lien  under  the  statates  of  1825, 
c.  67,  and  1829,  c.  26,  for  services  performed  in  erecting  a  house 
under  a  contract  with  Baines,  defendant,  upon  a  certain  lot 
purchased  by  the  said  Baines  from  Bradford,  defendant. 
Baines  bad  given  Bradford  his  notes  for  the  purchase  money, 
which  was  yet  unpaid,  and  had  taken  a  bond  for  a  conveyance, 
which  was  to  be  executed  when  the  money  was  all  paid.  The 
question  was,  whether  the  plaintiff's  lien  would  take  prece- 
dence over  the  vendor's  lien.  The  decree  below  was  against  the 
plaintiff  on  this  point,  and  he  appealed. 

H,  L.  Tumey^  for  the  complainant. 

J.  Campbell  and  Goodwin,  for  the  defendants. 

By  Court,  Catron,  C.  J.  As  complainant  comes  in  to  en- 
force the  equity  of  Bolla  P.  Baines,  it  will  be  useful  to 
inquire  what  relief  Baines  is  entitled  to  by  the  general  powers 
of  the  court;  for  we  must  take  it,  the  legislature  provided  a  lien 
in  favor  of  builders  with  a  view  to  the  doctrine  applicable  to  a 
court  of  equity,  and  that  the  well-settled  principles  governing 
the  rights  of  vendors  and  purchasers,  and  the  powers  of  the 
court  specifically  to  decree  the  performance  of  contracts,  was  not 
overlooked. 

If  a  contract  has  been  entered  into  for  the  sale  and  purchase 
of  land,  by  competent  parties,  and  is  in  its  nature  and  the  cir* 
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cumstances  of  it  unobjectionable,  it  is  as  much  in  the  course  of 
the  court  to  enforce  it,  as  it  is  to  give  damages  at  law:  9  Yes. 
608;  1  Madd.  287.  Long  before  Gillespie  built  for  Baines, 
Bradford's  lien  existed.  This  lien  he  had  a  right  to  enforce  by 
bill,  causing  the  premises  to  be  sold  for  the  unpaid  purchase 
money,  regardless  of  appreciation,  or  depreciation  of  value  at 
the  date  of  the  sale.  This  is  the  established  doctrine  and  prac- 
tice in  equity  in  this  state.  Nor  is  a  case  recollected,  since  the 
English  court  of  chancery  first  assumed  jurisdiction,  by  bill 
and  Bubpcena,  to  enforce  contracts  for  the  sale  of  land  in 
specie,  where  the  vendor  was  deprived  of  his  legal  title  without 
having  received  the  purchase  money.  Here  Gillespie  comes  in 
on  Baines'  equity,  and  asks  a  specific  decree  on  behalf  of  the 
vendee,  to  which  the  vendor  submits,  on  being  paid  the  price 
of  the  land,  and  until  which  is  done,  by  the  terms  of  the  con- 
tract, as  well  as  the  settled  law  of  the  court,  the  contract  can 
not  be  enforced:  3  Atk.  188.  Has  the  legislature  altered  the 
law?  Was  it  intended  to  put  it  into  the  power  of  an  extrava- 
gant vendee  to  erect  improvements  on  the  land,  that  would 
cost  more  than  it  was  worth  thus  improved,  and  give  the 
builder  a  lien  for  the  improvements,  superior  to  that  of  the 
vendor,  and  destructive  to  his  older  equity  ?  If  so,  the  statute 
must  be  most  explicit  to  this  effect. 

The  statute  of  1825  makes  the  substantive  provision  on  the 
subject.  It  provides,  "that,  hereafter,  when  mechanics  construct 
buildings  upon  any  lot  of  ground  in  any  town  by  special  con- 
tract with  the  owners  thereof,  they  shall  have  and  possess  a  lien 
upon  each  building  and  the  lot  of  ground  thereto  attached,  not 
exceeding  one  acre,  for  the  just  value  of  his  labor  and  mate- 
rials furnished  by  such  mechanic  for  constructing  such  house 
or  houses;  and  the  owner  of  such  ground  shall  not  be  able  to 
convey  the  same  free  from  the  said  lien  created  by  this  act,  nor 
shall  the  same  be  sold  by  legal  process  so  as  to  avoid  said  lien, 
unless  judgment  is  rendered  before  such  building  was  com- 
menced." 

By  the  second  section  the  lien  is  to  continue  one  year  after 
the  building  is  completed,  and  until  after  the  termination  of 
any  suit  that  may  be  brought  to  establish  the  purchaser's  claim. 
This  act  only  extended  to  cases  where  one  person  undertook 
the  whole  building.  The  act  of  1829  amends  that  of  1825,  and 
extends  the  lien  separately  to  each  person  who  may  do  part  of 
the  v7ork  or  furnish  part  of  the  materials.  This  statute  seems 
too  plain  for  serious  doubt  to  arise  on  its  construction.    Yet 
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Bach  doubts  have  arisen,  and  the  chancellor's  decree  has  been 
appealed  from,  and  the  determination  of  this  court  required. 
We  think  the  statute  has  reference  to  the  existing  title  of  him 
vho  has  the  building  erected,  such  as  it  was  when  the  improve* 
ment  commenced.  The  mechanic's  lien  will  hold  good  against 
a  subsequent  purchaser  from  the  person  who  builds,  and 
against  a  lien  by  a  subsequent  judgment  against  him,  but  has 
no  reference  to  previous  liens  for  purchase  money  unpaid  by 
mortagage  or  judgment.  The  decree  will  be  affirmed,  with 
costs. 
Decree  affirmed. 


Pbioritt  of  Vendor's  Ldcn  ovek  LiEirs  Aoquibed  aoaikst  thx  VrarDBk — 
The  principal  case  ia  cited  as  an  authority  on  this  point  in  Rhea  v.  AlUaon, 
3  Head,  1^.  It  is  cited  also  in  Fogg  v.  Bagers,  2  Coldw.  294^  to  the  point 
that  since  the  English  court  of  chancery  first  assumed  jurisdiction  to  enforoe 
specifically  contracts  for  the  sale  of  land,  the  vendor  has  never  been  deprived 
of  his  title  without  receiving  pa3nnent  of  the  purchase  money.  Where  » 
judgment  creditor  of  one  who  has  only  an  equitable  title  in  land  by  virtue  of 
a  contract  of  purchase,  comes  into  equity  after  the  return  of  his  executioii  at 
law  unsatisfied,  to  subject  said  land  to  sale  for  the  payment  of  his  claim,  the 
court  in  decreeing  such  sale  will  direct  the  unpaid  purchase  money  to  be  fint 
paid  out  of  the  proceeds:  Cloud  v.  HamiUon,  3  Yerg.  81. 


Reeves  and  Hatteb  v.  Doughertt  and  Ewino. 

[7  Tbbgeb,  323.] 

Statute  of  Limitations  Protects  Fraddulent  Possession. — ^The  statate 

of  limitations  applies  where  possession  was  acquired  by  fraud. 
Statute  of  Limitations  is  a  Good  Plea  in  Equitt  where  it  would  be  good 

at  law  if  the  suit  had  been  brought  there,  except  where  there  has  been  a 

fraudulent  concealment  of  the  cause  of  action. 
Grantee  of  Property  Conveted  in  Fraud  of  Credftors  mat  Plkad 

Statute  of  Limitations  to  a  bill  filed  by  a  creditor. 
Statute  Begins  to  Run  in  such  a  Case  when  the  grantee  obtains 

sion. 
Objection  of  a  Want  of  Proper  Parties,  if  not  taken  in  the  court  below 

by  demurrer  or  otherwise,  can  not  be  raiseil  in  the  supreme  court. 

Bill  filed  in  1831  by  judgment  creditors  of  John  Dougherty , 
defendant,  and  George  Dougherty,  deceased,  to  subject  to  the 
payment  of  the  said  judgment,  certain  land,  negroes,  notes, 
debts,  luoney,  etc. ,  and  two  watches  which  the  bill  alleged  had 
been  conveyed  to  the  defendant  Elizabeth  Ewing  by  the  said 
Doughertys,  without  consideration  and  in  fraud  of  the  ereditora 
of  the  said  Doughertys.  The  plaintiffs'  judgment  was  recoy- 
ered  in  1824,  by  the  plaintifiT  Beeves  and  one  Faiis,  and  Faria' 
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interest  had  been  purchased  bj  the  plaintiff  Hayter,  and  an 
execution  on  said  judgment  bad  been  returned  unsatisfied. 
The  defendant  Mrs.  Ewing  filed  a  separate  answer  and  pleaded 
the  statute  of  limitations,  which  plea,  after  argument,  was  over- 
ruled. In  an  amended  bill  the  plaintiff  alleged  that  the  de- 
fendants fraudulently  concealed  the  transfers  of  the  property 
mentioned  in  the  original  bill,  and  that  the  same  did  not  come 
to  the  plaintiff's  knowledge,  until  within  three  years  before  the 
filing  of  tbe  bill.  In  her  amended  answer,  the  defendant 
Ewing  denied  all  the  allegations  of  fraud  and  fraudulent  con- 
cealment contained  in  the  bill,  and  alleged  in  substance  that  the 
property  in  question  was  transferred  to  her  in  payment  of  cer- 
tain indebtedness  due  her  deceased  husband,  from  the  Dough- 
ertys, she  being  tbe  executrix  and  sole  legatee  of  her  said  hus- 
band. It  appeared,  from  the  pleadings  and  proofs,  that  a  set- 
tlement of  the  indebtedness  due  from  the  Doughertys  to  the 
plaintiff's  deceased  husband  was  made  by  one  Beatty  in  1819, 
and  that  the  property  now  in  question,  except  the  two  watches, 
was  transferred  to  her  at  that  time.  It  further  appeared  that  said 
property  was  more  than  suficient  to  pay  the  whole  of  the  said 
indebtedness.  The  watches  were  transferred  to  the  defendant 
Ewing  by  John  Dougherty  in  1830,  after  the  death  of  George 
Dougherty.  The  evidence  tended  to  establish  fraud  in  the 
transfers  made  to  the  defendant  Ewing.  The  other  facts,  so 
far  as  material  to  the  points  decided  by  the  supreme  court,  are 
Buficiently  stated  in  the  opinion  of  the  chief  justice.  The  bill 
was  taken  as  confessed  against  the  defendant  John  Dougherty, 
and  a  decree  was  rendered  at  the  hearing  against  the  defendant 
Ewing,  from  which  she  appealed. 

H.  L.  Twmey  and  Ooodwin,  for  the  plaintiffs. 

BvuiJcB  and  Isaacs,  for  the  defendants. 

Gatbon,  G.  J.  To  give  an  account  of  the  receipt  of  notes, 
money,  etc.,  Mrs.  Ewing  pleads  the  statute  of  limitations. 
The  principal  question  is,  does  it  apply  in  cases  where  the 
possession  has  been  acquired  by  fraud  ?  This  is  the  well- 
settled  rule  at  law:  Cocke  and  Jack  v.  McOinnis,  Mart.  &  Y. 
861  [17  Am.  Dec.  809];  Porter's  Lessee  v.  Cocke,  Peck,  41. 
Oenerally,  not  to  say  in  all  cases,  where  the  legal  right  has 
been  barred  by  the  legislature,  and  the  remedy  in  the  courts  of 
law  cut  off,  the  equitable  right  and  remedy  in  the  courts  of 
chancery  to  the  same  thing  have  been  holden  to  be  concluded 
by  the  same  bar.     And  although  the  act  of  limitations  applies 
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by  its  terms  only  to  suits  at  law,  and  bas  been  applied  in  a 
court  of  equity  by  analogy,  yet  this  court  proceeds  upon  princi- 
ciples  as  fixed  and  certain  as  the  courts  of  law  do;  and  of  these 
settled  principles  one  is,  that  the  act  of  limitations  is  a  good 
plea,  where,  if  the  suit  had  been  at  law,  the  plea  would  be  good, 
except  in  cases  of  a  fraudulent  concealment  of  the  cause  of 
action:  Peck,  43,  46;  3  Yerg.  232;  17  Yes.  96;  7  Johns.  Oh. 
122;  1  Madd.  205. 

The  object  bere  is  to  aid  an  execution  at  law;  to  give  effect  to 
a  legal  writ  and  legal  right,  because  of  the  concurrent  jurisdic- 
tion iu  equity;  to  relieve  against  the  fraudulent  conveyance 
tending  to  hinder  the  creditor  of  the  grantor.  There  being  no 
express  trust  by  contract  between  Dougherty  and  Mrs.  Ewing, 
time  would  bar  Dougherty.  The  complainants  come  in  assert* 
ing  Dougherty's  right  to  the  property,  treating  (as  they  have  a 
right  to  do)  the  fraudulent  conveyance  as  merely  void.  Had 
he  the  same  right  (which  the  statute  prohibits  to  him),  would  he 
be  barred  by  the  adverse  possession  of  three  years?  As  to  the 
slaves,  this  court  held,  in  Kegler  v.  Mlea,  Mart.  &  T.  426  [17 
Am.  Dec.  819],  that  three  years'  adverse  possession  conferred  a 
good  title,  on  which  the  possessor  for  tbree  years  might  recover 
from  the  former  owner.  As  to  these,  Dougherty's  right  of 
property  was  gone  when  the  bill  was  filed,  and  the  complain- 
ants are  equally  barred. 

The  other  personal  property  possessed  by  Mrs.  Ewing  for  more 
than  three  years  before  suit  brought,  it  is  insisted  is  yet  the  prop- 
erty of  Dougherty.  Mrs.  Swing's  possession  barred  any  remedy 
he  had;  the  complainants  come  in  to  enforce  his  remedy,  and 
must  abide  by  his  title  to  recover,  and  are  equally  barred. 
There  is  no  fair  distinction  between  the  case  of  lien  by  execn- 
tion  and  a  lien  by  an  implied  trust,  otherwise  arising.  The 
cause  of  Campbell  v.  Armstrong,  3  Yerg.  232,  furnishes  a  fair 
instance.  Campbell  held  possession  of  land  warrants  by  ex- 
press trust;  as  to  him,  Armstrong's  heirs  were  not  barred.  His 
possession  was  deemed  consistent  with  their  right.  But  Trim- 
ble claimed  by  purchase  from  Campbell;  the  court  declared 
him  to  be  a  trustee  by  implication,  and  would  have  protected 
bis  title  by  the  statute  of  limitations  had  he  retained  it.  Se 
here  the  judgment  formed  a  lien  on  the  personal  property  of 
Dougherty,  and  he  beld  possession  in  the  nature  of  an  expreaa 
trustee  for  the  creditors. 

But  Mrs.  Ewing  was  ho  party  to  the  judgment;  she  is  par- 
sued,  and  her  legal  title  (prima  facie  valid)  is  challenged  on  th* 
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groand  that  she  paid  nox^onsideratioiir-and  aided  in  the  fraud, 
and  therefore  she  holds  as  a  trustee  by  implication  for  those 
having  a  right  to  stand  in  Dougherty's  stead.  Her  title  is  just 
as  capable  of  being  protected  as  was  that  of  Cocke  in  the  case 
of  Porter  v.  Cocke,  His  deed  was  voluntary  and  void  as  to 
creditors,  yet  adverse  possession  protected  the  title.  In  Jack 
and  Cocke  v.  McOinniSf  an  express  trustee^  holding  by  parol 
oontraot,  and  sued  at  law,  was  protected  on  the  best  settled 
principles.  That  Mrs.  Ewing  is  entitled  to  avail  herself  of  the 
statute,  from  the  nature  of  the  title  by  which  she  claims  to  hold, 
is  clear;  but  the  difficulty  is,  when  does  the  act  of  limitations 
commence  its  operation  in  her  favor,  as  against  the  complain- 
ants. If  from  the  time  when  the  judgment  was  obtained,  as  is 
insisted,  society  would  have  no  repose  under  such  circumstances. 
To  hold  thus,  and  then  apply  the  principle  asserted  in  Eeed  v. 
S(€Uon,^  SHay  w.  160,  that  a  vendee  from  a  fraudulent  vendee  took 
no  title,  which,  as  to  the  creditors  of  the  fraudulent  vendor, 
rested  with  him,  the  evil  consequences  would  be  very  great. 
There  is  no  principle  upon  which  to  rest  the  bar  other  than  the 
one  stated,  that  the  creditors  must  take  the  title  as  it  stands 
between  the  fraudulent  vendor  and  vendee,  at  the  time  he  files 
his  bill  or  levies  his  execution.  If  time  has  confirmed  the  title 
to  lands  or  slaves,  or  barred  the  remedy  to  recover  other  goods, 
it  is  in  accordance  with  the  established  policy  of  the  country, 
that  the  general  repose  of  society  is  preferred  to  the  few  chance 
cases  of  hardship  which  the  general  rule  inflicts.  Here  Dough- 
erty kept  the  complainants  in  litigation  for  more  than  three 
years,  and  Mrs.  Ewing,  the  fraudulent  vendee,  might  have 
profited  by  it.  But  had  her  title  been  fair,  she  might  have  been 
nnable  to  prove  it  after  the  lapse  of  time,  for  it  was  over  eleven 
years  after  she  took  her  title  and  possession  before  she  was  sued; 
and  sub-purchasers  from  her  would  still  more  need  the  pro- 
tection of  the  statute.  In  truth,  the  time  to  form  the  bar  is  too 
short  for  our  advanced  state  of  society.  In  countries  where  the 
time  to  form  the  bar  is  five  or  six  years,  cases  of  hardship  can 
rarely  occur. 

But  the  remedy  of  the  evil,  if  evil  there  be,  is  with  the  legis- 
lature, not  the  courts;  we  are  bound  to  apply  the  law  as  we  find 
it,  without  repealing  it,  in  effect,  by  making  exceptions.  This 
the  court  declared  it  had  no  power  to  do  in  Cocke  and  Jack  v. 
MsOinnis,  and  a  stronger  temptation  to  judicial  legislation  can 
hardly  present  itself.     We  adjudge  the  plea  of  the  statute  of 

1.  Jted  T.  SUUcn,  8  Bayw.  leO;  S.  0.,  •  Am.  I>«&  710. 
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limitatious  to  ibe  original  bill  to  have  been  a  ^ood  defense, 
save  as  to  the  watches  first  possessed  by  Mrs.  Ewing  shortly 
before  this  bill  was  filed. 

An  amendment  alleges  the  concealment  of  the  fraud  until 
within  three  years  next  before  the  filing  of  the  bill.  This 
is  denied  by  the  answer,  and  not  proved  on  the  part  of  com- 
plainants, or  any  facts  from  which  it  may  be  inferred.  The 
transactions  were  all  open  and  subject  to  be  known. 

In  June,  1819,  Martin  Beatty  made  a  settlement  between  tho 
Doughertys  and  Mrs.  Ewing.  They  fell  one  thousand  and  thirty- 
six  dollars  in  her  debt,  and  executed  their  note  for  this  sum. 
In  1830,  there  is  a  credit  indorsed  on  this  note  for  two  watches, 
the  one  left  by  George  Dougherty  at  his  death,  at  one  hundred 
and  sixty  dollars,  and  John's,  at*  two  hundred  and  twenty-five 
dollars.  The  complainants  call  on  the  defendant,  Mrs.  Ewing, 
to  disclose  the  property  of  John  and  Oeorge  Dougherty,  which 
they  allege  she  fraudulently  conceals.  They  charge  that  Mrs. 
Ewing  had  placed  in  her  hands  n  large  amount  of  money,  notes, 
and  effects  of  the  firm,  for  the  purpose  of  covering  the  samo 
from  the  creditors.  She  admits  she  had  assigned  to  her  a  large 
number  of  notes  and  debts,  etc.,  as  stated  iu  the  complainant's 
bill,  all  of  which  were  not  of  sufficient  value  to  pay  and  satisfy 
the  bona  fide  claims  which  she,  as  executrix  of  her  husband,  had 
against  the  said  John  and  Oeorge  Dougherty.  Mrs.  Ewing 
held  two  notes,  as  executrix  of  Nathaniel  Ewing,  one  for  one 
thousand  and  thirty-six  dollars,  and  another  for  eight  hundred 
and  sixty  dollars.  The  latter  was  discharged  by  the  household 
furniture,  and  which  did  not  cover  it.  For  the  one  thousand 
and  thirty-six  dollars,  a  mortgage  was  given  on  the  Patterson 
tract  of  land.  Her  lien  purports  to  have  been  for  eighteen  hun- 
dred dollars,  but  for  the  amount  over  the  note  it  was  color- 
able. 

The  vendor  of  the  land  to  the  Doughertys  had  a  prior  lien  by 
judgment  for  part  of  the  purchase  money,  and  Mrs.  Ewing 
bought  it  in  at  execution  sale  for  about  one  thousand  dollars, 
to  give  effect  to  her  lien.  She  afterwards  sold  it  for  some 
thirty-six  hundred  dollars.  That  by  this  means  and  others, 
this  note  was  extinguished  is  manifest.  The  evidence  is  found 
in  the  bill  and  answer.  The  bill  alleges,  that  John  and  George 
Dougherty,  as  merchants,  had  acquired  much  property,  and 
were  doing  a  large  business;  that  they  pretended  to  fail;  and  to 
defeat  their  creditors,  and  that  without  consideration,  said  John 
assigned  and  transferred  all  the  property  that  they  then  owned. 
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that  coald  be  reached  by  execution,  to  said  Elizabeth  Swing. 
Amongst  the  property  thus  transferred  were  twenty  or  thirty 
negroes,  etc.  That  at  the  time  he  pretended  to  fail,  he  had 
on  band  a  large  amount  of  money,  debts  and  notes  due  the 
firm,  which  were  also  handed  over  to  the  said  Elizabeth,  and 
which  she  has  long  since  collected,  etc.  That  Mrs.  Ewing 
received  the  notes  and  debts  she  admits,  but  pleads  the  act  of 
limitations  to  the  discovery  of  the  amount.  We  will  take  it 
there  was  abundance  to  extinguish  the  note  for  one  thousand 
and  thirty-six  dollars,  this  being  the  only  debt  due  her  from 
the  Doughertys,  as  executrix  of  Nathaniel  Ewing.  The  defend- 
ant, Mrs.  Ewing,  has  then  in  her  possession  two  gold  watches, 
which  she  received  without  consideration,  and  which  are  sub- 
ject to  the  satisfaction  of  the  judgment  of  the  complainants. 

It  will  be  well  not  to  overlook  several  objections  made  in 
aigument.  The  first  is  on  part  of  the  defendants,  that  Thomas 
Faris,  one  of  the  joint  judgment  creditors  and  plaintiff  at  law, 
is  not  before  the  court,  but  his  assignee,  Hayter,  who  as  as- 
signee, has  no  right  to  enforce  the  execution  at  law  by  bill. 
The  assignment  to  Hayter  is  proved  by  the  assignor;  no  ob- 
jection was  made  below  for  want  of  parties,  by  demurrer  or 
otherwise,  and  we  think  it  is  not  proper  now  to  dismiss  the  bill 
on  this  ground. 

The  complainants  object,  that  the  possession  of  the  property 
by  Mrs.  Ewing  has  not  been  adverse  to  Dougherty,  that  they 
lived  in  the  same  house,  and  jointly  exercised  ownership  over 
it,  and  Mrs.  Ewing's  name  was  merely  used  as  a  cover.  The 
proof  of  adverse  possession  by  Mrs.  Ewing  is  satisfactory. 

The  decree  will  be  reversed  and  the  watches  ordered  to  bo 
sold. 

Feck,  J.  The  question  of  the  statute  of  limitations,  as  pre- 
sented in  this  case  and  before  this  court,  is  not  void  of  diffi- 
culty. Taking  it  for  true,  that  the  bar  by  limitations  may  be 
avoided  by  showing  concealment  of  the  fact  of  fraud  in  the 
transfer  of  the  property,  and  that  proof  of  the  concealment  must 
come  from  him  making  the  averment,  still  enough  has  been 
shown  by  the  complainant  to  insist  that  he  shall  not  be  barred. 

In  such  a  case,  full  and  conclusive  proof  of  the  concealment 
is  not  to  be  expected:  at  most,  prima  facie  evidence  is  all  that 
should  be  required.  That  evidence  is  before  us  in  the  return 
on  the  execution.  It  was  the  duty  of  the  sheriff  to  find  prop- 
erty, and  here,  in  a  case  where  so  recently  Dougherty  held 
property  more  than  sufficient  to  satisfy  the  demand,  owing  to  a 
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concealment  by  color  of  right  in  another,  he,  by  the  conceal- 
ment, has  no  alternative  but  to  return  niUla  bona;  the  sheriff  is 
not  compelled  to  run  the  hazard  of  a  trespass  by  seizure  of  the 
property,  nor  is  the  plaintiff  bound  to  give  a  boudof  indemnity. 
When,  therefore,  the  sheriff  returns  the  fact  of  nothing  found, 
we  look  to  that  return,  in  connection  with  the  other  facts  of 
fraud  proved  in  the  case,  and  the  mind,  by  the  return  itself,  is 
brought  to  the  conclusion  that  such  a  return,  by  an  officer  on 
oath,  could  not  have  been  made  if  the  concealment  had  not 
existed.  It  is  the  very  best  evidence  of  the  concealment  where 
the  fraud  is  proved;  because,  but  for  that  concealment  the 
execution,  which  is  called  the  life  of  the  law,  would,  in  the 
hands  of  him  acting  on  oath,  have  been  effectual. 

Thus,  I  conclude,  by  the  return  of  the  execution  we  are  put 
upon  the  inquiry  as  to  the  fraud,  and  if  it  is  proved  to  exist, 
then  the  bar  by  the  statute  of  limitations  is  out  of  the  way.  If 
this  be  not  so,  then  are  creditors  helpless,  and  the  whole  of  our 
laws  made  to  prevent  frauds  lifeless.  The  inquiry  in  this  case, 
in  my  opinion,  should  be  conducted  further  than  to  the  watchoa 
only. 

Limitations  in  Equity. — See  on  this  point  the  note  to  Frame  v.  Kamy, 
12  Ain.  Dec.  368.  See  also  Cocke  v.  McOinnis,  17  Id.  809,  and  Wcumaier 
▼.  Van  Buskirk,  23  Id.  748,  and  other  cases  in  the  American  Dedaions  col- 
lected in  the  notes  thereto,  and  also  Johnson  v.  Cooper,  24  Id.  602,  and  Co(- 
lanVa  AdnCr  v.  TuUU,  Id.  627. 

Gasbs  of  Fraud  ake  as  much  within  the  Statuts  of  Limitatioks,  gen- 
erally,  as  any  other:  Shelby  v.  Shelby,  6  Am.  Dec.  686.  But  see  App  ▼• 
Dreiabach,  21  Id.  447.  Adverse  possession  under  a  fraudulent  conveyanoe 
for  the  statutory  time  is  a  good  defcmae  not  only  against  the  grantor,  but 
against  his  creditors:  Porter  ▼.  Cocke,  Peck,  30.  So  held  also  in  Knighi  v, 
Jordan,  6  Humph.  101;  Mulloy  v.  Paul,  2  Tenn.  Ch.  156,  the  latter  case  cit- 
ing and  approving  Reeves  v.  Dougherty,  See  also  Tubb  v.  Williams,  7  Humph. 
367,  recognizing  the  same  doctrine. 

• 

Statutb  Begins  to  Run,  When,  in  Such  Cases. —In  Jones  v.  Pead,  1 
Humph.  335,  it  was  held  contrary  to  the  doctrine  of  the  principal  case,  that 
the  statute  of  limitations  begins  to  run  in  favor  of  a  fraudulent  vendee,  as 
against  a  bill  filed  by  a  judgment  creditor  of  the  grantor  to  subject  the  prop- 
erty to  payment  of  his  judgment  from  the  time  of  the  recovery  of  such  judg- 
ment. Green,  J.,  refers,  in  that  case,  to  what  is  said  in  Peeves  v.  Dougherty 
on  this  point  as  dictum.  In  reply  to  an  argument  of  counsel,  that  the  statute 
commenced  running  from  the  date  of  the  fraudulent  conveyance,  he  said: 
"  The  case  of  Peeves  v.  Dougherty,  7  Yerg.  222,  which  is  relied  on  to  support 
this  position,  does  not  support  the  argument.  That  was  a  case  where  the 
negroes,  to  subject  which  the  bill  was  brought,  were  in  the  possession  of 
Mrs.  Ewing  more  than  three  years  after  the  judgment  and  execution  at  law, 
and  oonaeqoently  more  than  three  years  after  the  right  to  file  the  bill  ao- 
omed.    The  only  question  therefore  was,  whether  the  statute  would  run  in 
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lavor  of  a  poaseanon,  and  operate  to  protect  a  title  aoqnired  by  fraud.  The 
eonit  decided  in  accordance  with  all  the  modem  authorities  that  it  would. 
It  is  true,  one  member  of  the  court,  in  delivering  his  opinion,  indicates  that 
the  statute  would  run  in  favor  of  the  possession  of  a  slave  from  the  time  pos- 
session should  be  taken,  although  no  right  of  action  existed  in  favor  oi  any 
<me  until  long  after.  But  this  was  a  loose  dictum  of  one  judge  only  upon  a 
question  not  eTisting  in  the  case,  and  dearly  against  the  plain  language  of 
the  act  of  1715,  e.  27,  sec.  6.** 

The  doctrine  of  Jones  v.  Bead  on  this  point  was  approved  in  Marr  v. 
Hueker,  1  Humph.  348,  a  case  decided  at  the  same  term.  On  the  other  hand, 
in  Knight  v.  Jordan,  6  Humph.  101,  the  statute  was  held  to  run  in  favor  of 
an  adverse  possession  under  a  void  gift  as  against  creditors  of  the  donor  from 
the  time  of  taking  possession,  and  Reese,  J.,  delivering  the  opinion,  said, 
that  the  general  principle  was  so  well  established,  that  tiie  decision  in  Jones 
▼.  Bead  could  not  unsettle  or  shake  it.  In  MuUoy  v.  Paul,  2  Tenn.  Gh.  156, 
the  chancellor  reviews  all  the  previous  Tennessee  decisions  on  this  point,  and, 
while  admitting  that  the  point  is  not  entirely  settled,  expresses  his  approval 
of  the  rule  laid  down  in  Beeves  y,  Dougherty.  He  says:  "ItwiU  be  seen 
from  this  review  of  the  cases,  that  the  question  as  to  the  point  of  time  when 
the  statute  of  limitations  begins  to  run,  in  favor  of  a  fraudulent  vendee  of 
land  against  the  creditors  of  the  vendor,  can  not  be  considered  as  positively 
settled  by  the  decisions.  There  is,  it  is  true,  a  direct  decision,  that  it  begins 
to  run  only  from  the  date  of  the  judgment,  in  Jones  v.  Bead.  Bat  the  decis* 
ion  is  somewhat  shaken  by  the  subsequent  reference  to  it  in  Knight  v.  Jor- 
dan*  Moreover,  when  we  seek  to  ascertain  the  principles  which  underlie  the 
decisions,  it  is  clear  that  Beeves  v.  Dougherty  and  KnigfU  v.  Jordan  have  the 
better  basis.  Jones  v.  Bead  rests  upon  a  literal  and  forced  construction  of 
the  second  section  of  the  act  of  1819."  This  subject  ia  now  regulated  by 
statute  in  Tennessee.  By  section  4288  of  the  code,  it  is  provided  that  '*  any 
creditor,  without  first  having  obtained  a  judgment  at  law,  may  file  his  bill 
in  chancery  for  himself,  or  for  himself  and  other  creditors,  to  set  aside  fraud- 
ulent conveyances  of  property,  or  other  devices  resorted  to  for  the  purpose 
of  hindering  and  delaying  creditors,  and  subject  the  property,  by  sale  or 
otherwise,  to  the  satisfaction  of  the  debt.*'  By  section  4293,  it  ia  further 
provided  that  "  in  no  case  ahall  the  limitation  of  actiona  be  held  to  com- 
mence running  in  favor  of  a  fraudulent  or  voluntary  poasessor,  until  the 
creditor  to  be  affected  by  the  fraudulent  or  voluntary  conveyance,  haa  a  right 
of  action  to  teat  the  validity  of  auch  conveyance."  Theae  atatutory  proviaiona, 
aa  the  chancellor  ahows  in  MuUoy  v.  Paul,  referred  to  above,  remedy  the  aup- 
poaed  hardahip  which  gave  rise  to  the  decision  in  Jones  v.  Beail,  1  Humph. 
335. 

Whxbx  thxbb  is  Fbaubulemt  Ck)NCEALMENT  of  the  cause  of  action  by 
the  defendant,  the  statute  of  limitations  doea  not  begin  to  run  until  the 
fraud  ia  diacovered:  First  Massadiusetts  Turnpike  Corp.  v.  Field,  3  Am.  Dec. 
124  and  note;  Shelby  v.  Shelby,  5  Id.  686;  Homer  v.  Fish,  11  Id.  218  and 
note.  So  held,  citing  the  principal  case,  in  Smart  v.  WaterJiouse,  10  Yerg. 
105,  and  MeLain  v.  Ferrell,  1  Swan,  53.  The  general  rule  ia,  that  the  atatute 
begins  to  run  from  the  time  the  cauae  of  action  accruea,  and  not  from  its 
diacoveiy:  Thomas  v  WJute,  14  Am.  Dec  56;  Kerns  v,  Selioonmaker,  22  Id. 
757. 
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[7  TKBaxB,  377.] 

CuBK  Takiko  a  DKFBcnvB  Affbai.  Bond  is  hot  Liable  therefor  to  ao 
aetion  by  the  iqi^pellee,  becanae  the  act  is  necessarily  done  in  the  praa- 
ence,  and  presamably  under  the  direction  and  to  the  satisfaction,  of  the 
oonrt. 

AonoN  on  the  bond  of  the  defendant  as  clerk  of  the  conntj 
court  for  taking  a  defectiYe  appeal  bond,  in  a  case  wherein  the 
plaintiff  had  recoTered  judgment  in  said  court,  so  that  the 
plaintiff  had  lost  his  remedy  against  the  sureties  on  said  appeal 
bond.  Demurrer  to  the  declaration,  which  was  sustained,  and 
the  plaintiffis  brought  error. 

John  A.  McKinney,  for  the  plaintiffs  in  error. 

Kennedy,  for  the  defendant  in  error. 

By  Court,  Peck,  J.  The  breach  of  the  condition  of  the 
bond  grows  out  of  an  act  which  the  clerk  was  necessarily  bound 
to  do  in  the  presence  of  the  court;  and  if  not  done  under  the 
guidance  of  the  judge,  was,  at  least,  prima  facie,  done  by  his 
assent.  It  is,  therefore,  an  inference  in  favor  of  the  clerk,  that 
the  court,  before  granting  the  appeal,  was  satisfied  with  the 
bond;  because  the  bond  is  a  prerequisite  to  granting  the  appeal: 
Act  1794,  c.  1. 

There  are  many  acts  which  clerks  are  necessarily  bound  to  do 
out  of  term  time;  acts  in  which  judgment  and  skill  are  requisite 
to  be  exercised.  In  these,  should  the  clerk  act  culpably,  neg- 
ligently, or  oppressively,  to  the  injury  of  those  he  is  bound  to 
act  for,  he  would  be  held  amenable;  his  duty  having  to  be  exe- 
cuted partly  ministerially  and  partly  judicially;  and  sometimes 
the  same  act  partaking  of  both  these  characters.  It  would  be 
difficult  to  point  out  the  cases  in  which  the  law  would  excuse 
him  for  an  error  in  judgment;  but  in  the  case  before  us  we  have 
no  doubt  the  parties  were  present  in  court,  both  plaintiff  and 
defendant.  The  bond  is  presumed  to  have  been  taken  in  pres- 
ence of  the  court  as  well  as  of  the  parties.  It  was  subject  to 
objections,  and  the  mind  of  the  court  could  have  been  called, 
not  only  to  the  form,  but  to  the  sufficiency  of  the  bond,  and  of 
the  securities  offered;  or  that  the  clerk,  in  taking  it,  violated  his 
duty. 

Seeing,  by  the  act  of  assembly,  that  the  party  appealing  had 
to  tender  a  sufficient  bond*,  before  the  court  would  grant  the 
appeal,  and  the  granting  the  appeal  being  a  judicial  act,  on 
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which  the  mind  of  the  court  had  to  operate,  it  follows,  that  the 
judge  was  satisfied  with  the  performance  of  all  the  prerequisites 
to  allowing  such  appeal.     The  plaintiffs  make  out  no  cause  of 
action. 
Judgment  affirmed. 


The  foregoiog  decision  is  cited  in  Davis  v.  Dyer,  5  Sneed,  680,  and  J/c- 
Phatrtdge  v.  Oregg,  4  Goldw.  826,  as  an  authority  for  the  position,  that  the 
paaper  oath  required  upon  an  appeal  in/orma  pauperis  being  a  substitute  for 
an  appeal  bond,  must  be  taken  in  open  court,  and  that  if  not  so  taken  the 
appeal  must  be  dismissed.  In  McCarver  v.  Jenkins,  3  Heisk.  633,  the  case 
is  cited  also  as  to  the  effect  of  taking  an  appeal  bond  otherwise  than  as  pro- 
Tided  by  law.  It  is  referred  to  also  in  Andrews  v.  Page,  3  Heisk.  639f  as  an 
authority  for  the  position  that  there  are  many  acts  which  clerks  and  masters  are 
required  to  do  out  of  court,  which  are  partly  judicial  and  partly  ministerial, 
and  when  done  by  express  orders  of  the  court  are  presumed  to  have  been 
done  in  the  presence  of  the  court. 


NioHOL  Am>  Hill  v.  Bate. 

[7  Tbbobb,  805.] 

Hdu>BR  IS  NOT  Bound  to  Know  thb  Place  of  Rxsidencb  of  the  indoraer 
of  a  note  for  the  purpose  of  giving  him  notice  m  order  to  charge  him. 

WiBBX  TUX  Holder  Uses  Dub  Dilioence  to  ascertain  the  indoraer's  place 
of  residence,  and  from  information  thus  obtained  sends  the  notice  to  tho 
wrong  post-office,  it  is  nevertheless  sufficient. 

Dux  Diuoence  is  a  QuEsnoN  vor  the  Jury  in  such  a  case. 

AonoN  by  the  indorsees  against  Bate,  the  indorser  of  a  cer- 
tain note.  The  notice  was  sent  through  the  mail  addressed  to 
the  defendant  at  Cairo,  a  post-office  about  five  miles  from  his 
residence,  at  which  he  occasionally  received  letters,  though 
there  was  another  post-office  within  a  mile  and  a  half  of  his  res- 
idence. The  notice  in  question  was  delivered  to  him  by  the 
postmaster  at  Cairo,  a  week  or  two  after  it  was  sent.  There 
was  evidence  tending  to  show  that  before  sending  the  notice  to 
Cairo,  the  notary  who  protested  the  note  made  inquiry  of  many 
persons  as  to  Bate's  residence,  and  from  the  information  thus 
obtained,  was  led  to  believe  that  Cairo  was  his  nearest  post* 
office.  The  judge  declined  to  give  certain  instructions  asked 
by  the  plaintiff,  and  gave  instead  certain  other  instructions 
with  respect  to  the  plaintifiTs  duty  to  ascertain  the  defendant's 
residence.  The  instructions  given  and  the  instructions  refused, 
80  far  as  material  to  the  point  decided  in  the  supreme  court, 
axe  stated  in  the  opinion.    Verdict  for  the  defendant,  new  trial 
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refused,  and  judgment  on  the  verdict,  to  rererae  which  the 
plaintiffs  brought  error. 

F.  B.  Fogg,  for  the  plaintiffs  in  error. 

J,  Bucks,  for  the  defendant  in  error. 

By  Court,  Gssen,  J.  In  this  case  the  counsel  for  the  plaint- 
iff below  requested  the  court,  among  other  things,  to  charge: 
''That  if  the  notary  public  and  the  holders  of  the  note  were 
ignorant  of  the  place  of  residence  of  the  defendant,  at  the  time 
it  became  due,  and  used  due  diligence  to  ascertain  the  same, 
and  notice  was  then  sent  to  the  post-ojffice  believed  to  be  near- 
est, according  to  that  information,  it  would  be  sufficient,  al« 
though  it  might  turn  out,  in  point  of  fact,  that  they  were 
mistaken." 

This  charge  the  court  refused  to  give,  but  told  the  jury,  in 
the  conclusion  of  the  charge,  that  '*  it  was  the  duty  of  Nichol, 
Hill  &  Co.  to  have  known  where  Bate  lived,  and  given  infor- 
mation to  the  notary;  that  wrong  information  in  this  case, 
would  not  excuse." 

We  are  of  opinion  that  the  court  erred  in  this  charge  to  the 
jury.  Personal  knowledge,  on  the  part  of  the  holder  of  a  bill, 
of  the  place  of  residence  of  an  indorser,  can  not,  in  many  cases, 
be  obtained.  The  party  must  of  necessity  rely  on  the  informa- 
tion of  others.  If  it  were  to  be  settled  as  the  law,  that 
although  the  holder  of  a  bill  may  have  sought  diligently  to 
ascertain  from  the  most  correct  sources  the  residence  of  an  in* 
dorser,  and  the  post-office  to  which  his  residence  is  nearest, 
nevertheless,  if  his  information  should  be  erroneous,  and  apon 
such  wrong  information  he  should  direct  the  notice  to  the 
wrong  post-office,  it  is  to  be  considered  as  no  notice  to  the  in* 
dorser,  who  is  thereby  released,  the  circtdation  of  negotiable 
paper  would  be  very  much  restricted,  and  commerce  would  se- 
riously suffer.  But  such  is  not  the  law,  although  in  the  case 
of  Davia  v.  Williams,  in  Peck's  reports,^  some  strong  language 
is  used,  tending  to  such  a  conclusion;  yet  we  are  to  understand 
it  in  reference  to  the  facts  of  that  case,  and  not  as  assuming  the 
general  principle,  that  the  holder  is  bound  to  know  the  resi- 
dence of  the  indorser,  and  the  proper  post-office  to  which  the 
notice  should  be  directed.  In  the  case  of  Ohapman  v.  Lips^ 
combe  and  PoioeU,  1  Johns.  294,  the  indorser  lived  in  Petersburg, 
Virginia,  the  bill  being  payable  in  New  York,  where  it  was  pro* 
tested  for  non-payment.     The  clerk  of  the  notary  inquired  at 

1.    1  Pock.  191. 
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the  banks  and  elsewhere,  for  the  residence  of  the  indorser,  and 
was  informed  they  resided  at  Norfolk,  Virginia,  and  the  notice 
was  sent  to  them  at  that  place.  The  court  say,  "  this  is  suffi- 
cient, and  all  that  ought  to  be  required.  He  has  used  due  dil- 
igence." It  is  also  laid  down  in  Chitty  on  Bills,  213,  214,  that 
where  the  residence  of  the  indorser  is  unknown,  a  notice  sent 
to  a  wrong  post-office  will  be  sufficient,  provided  due  diligence 
be  used  to  ascertain  the  right  place.  So  this  court  held  in  the 
case  of  Dunlap  v.  Thompson  and  Drennah,  5  Yerg.  67. 

But  it  is  said  this  doctrine  will  apply  where  the  residence  of 
an  indorser  is  uncertain,  not  where  it  is  fixed  and  known. 
There  is  no  such  distinction  in  the  books.  I  suppose  in  the 
case  of  Chapman  t.  ZApaccmibe  and  Powell,  the  residence  oT  the 
defendants  was  fixed  at  Petersburg,  and,  by  those  acquainted 
with  their  place  of  residence,  was  known  to  be  there;  never- 
theless, it  being  unknown  to  the  plaintifi",  and  due  diligence 
having  been  used  to  ascertain  it,  the  notice  to  Norfolk  was 
deemed  sufficient. 

It  is  insisted  in  the  argument,  that  although  the  charge  of 
the  judge  may  have  been  incorrect,  had  the  language  been 
used  without  reference  to  the  particular  facts  of  this  case,  yet 
that  when  applied  to  the  case  in  this  record  it  is  not  erroneous 
because  the  proofs  do  not  show  that  the  plaintiffs  below  used 
due  diligence  to  ascertain  the  residence  of  the  defendants, 
which  information  might  have  been  easily  obtained,  and  not 
having  done  so,  wrong  information  would  not  excuse,  but  the 
plaintiffs  were  bound  to  know  where  Bate  lived. 

According  to  this  argument,  the  court  took  the  cause  entirely 
from  the  jury,  and  decided  the  whole  cause,  the  fact  as  well  as 
the  law.  This  would  have  been  error.  The  fact  whether 
there  had  been  due  diligence  used  to  ascertain  the  residence  of 
the  defendant,  was  a  matter  for  the  jury  to  determine  from  the 
evidence;  the  question  of  law,  whether  if  due  diligence  were 
used  to  ascertain  the  residence,  and  if  in  consequence  of  misin* 
formation,  the  notice  were  sent  to  a  wrong  place,  it  would  be 
sufficient,  was  to  be  determined  by  the  court.  The  charge  is 
therefore  wrong,  whether  it  be  understood  as  assuming  the  ab- 
stract principle,  that  a  holder  of  a  bill  is  bound  to  know  the 
residence  of  the  indorser,  and  that  wrong  information,  upon 
diligent  inquiry,*will  not  excuse;  or  whether  the  judge  intended 
to  assume,  that  in  this  case  due  diligence  had  not  been  used, 
and  that  therefore,  the  wrong  information  received  would  not 
exoose. 
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It  is  not  necessary  to  determine  whether  the  evidence  in  thia 
record  presents  a  case  where  the  plaintiff  used  due  diligence  or 
not;  it  is  enough  that  there  was  evidence  upon  the  point  before 
the  jury;  that  the  question  of  fact  was  fairly  made,  and  that  it 
ought  to  have  been  left  to  the  jury  upon  a  proper  charge. 

The  judgment  ought,  therefore,  in  my  opinion,  to  bereveraed, 
and  the  cause  remanded  for  another  trial. 

Pegs,  J.,  concurred. . 

Judgment  reversed. 


Whebb  KonoB  is  Sent  by  Mail  Dibbcted  to  the  indoner  at  the  plaoo 
wheref  after  diligent  inquiry,  the  notary  haa  been  informed  that  anch  in- 
doraer  resides,  and  where  he  often  receives  letters,  it  is  sufficient,  thoogh  in 
fact  the  indorser  does  not  reside  at  that  place:  Beid  v.  Payne,  8  Am.  Dec 
811;  see,  also,  Bcmk  qf  Columbia  v.  Magruder,  14  Id.  271.  Notice  may  !>• 
■ent  to  the  post-office  where  the  indorser  is  most  likely  to  receive  it  at  the 
earliest  moment,  instead  of  the  post-office  nearest  his  residence:  Bank  i^f 
United  States  v.  Lane,  Id.  695.  Notice  addressed  to  an  indorser  at  a  city 
generally  where  he  was  accustomed  to  pass  part  of  his  time,  receiving  lettem 
and  messages  at  a  particular  place  therein,  was  held  sufficient  to  support  a 
verdict  for  the  holder,  though  the  indorser  resided  nine  miles  from  the  city, 
and  there  was  no  proof  that  the  city  post-offioe  was  the  one  nearest  his  ieai> 
denoe:  Oisi  v.  Lybrand,  17  Id.  695. 


Taul  v.  Campbell. 

[7  Txaaza,  819.] 

OorvETANCE  TO  A  HusBAND  AKD  WiFB  in  fee  vests  in  them  an 

estate,  which,  after  the  death  of  one,  continues  solely  in  the  suivivort 
and  no  part  thereof  descends  to  the  heirs  of  the  one  first  dying. 

CtoHVETANOB  Proved  Aia>  Eeoistebed  ukdeb  the  Act  or  1715,  though  not 
founded  on  a  valuable  consideration,  haa  the  same  effect  as  a  deed  d 
bargain  and  sale  or  f eoffinent  would  have  had  before  that  act. 

EjBCTUEirr,  brought  by  the  heirs-at-law  of  Caroline  Taul,  do- 
ceased,  against  the  devisees  of  Thomas  P.  Taul,  deceased,  to 
recover  a  moiety  of  certain  premises.  By  an  agreed  case  be- 
tween the  parties,  it  appeared  that  the  said  Thomas  P.  Taul 
and  the  said  Caroline  Taul  were  husband  and  wife;  that  before 
their  marriage,  the  premises  were  devised  to  the  said  Caroline 
in  fee;  that  after  their  marriage,  the  said  Taul  and  wife  con- 
veyed the  premises  by  a  deed  of  bargain  and  sale  to  one  Deck- 
ard,  who,  on  the  following  day,  by  a  deed  proved  and  regis- 
tered under  the  act  of  1715,  sold  and  conveyed  the  same 
premises  to  Thomas  P.  Taul  and  Caroline  his  wife.     Caroline 
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died  in  Aagust,  1828,  leaving  the  lessors  of  the  plaintiff  her 
heirs-at-law.  Thomas  P.  Taul  died  in  August,  1829,  having 
previously  made  his  will,  devising  all  his  real  and  personal 
estate  to  the  defendants.  The  principal  question  was,  whether, 
upon  the  death  of  Caroline,  a  moiety  of  the  premises  descended 
to  her  heir-at-law,  or  whether  the  whole  estate  vested  in  the 
'  survivor  and  passed  to  the  defendants  as  his  devisees.  A  ques- 
tion was  also  made,  as  to  the  effect  of  the  conveyance  from 
Deckard  to  Taul  and  wife,  and  as  to  the  sufficiency  of  the  cer- 
tificate of  acknowledgment  of  that  conveyance.  It  is  not 
deemed  necessary,  however,  to  set  out  the  ceiiiificate  of  acknowl- 
edgment, as  nothing  is  said  in  the  opinion  as  to  the  plaintiff't 
objection  to  it.  Judgment  was  rendered  below  in  favor  of  the 
plaintiff,  and  the  defendants  prosecuted  their  appeal  in  the 
nature  of  a  writ  of  error. 

J.  Bucks  and  O.  S.  Yerger,  for  the  plaintiffs  in  error. 

W,  E.  Anderson,  for  the  defendant  in  error. 

By  Court,  Catbon,  C.  J.  The  court  is  of  opinion,  that  the 
statute  of  descents  of  1784,  does  vest  in  the  heir  every  estate  in 
fee  simple  that  passes  from  any -person  who  dies  seised,  whether 
such  estate  be  of  inheritance  or  not  at  the  common  law,  as  was 
holden  by  Judge  Catron  in  Campbell  v.  Taul,  3  Yei-g.  561.  This 
is  admitted  on  the  part  of  Taul's  devisees,  but  it  is  insisted,  that 
an  estate  vested  in  husband  and  wife  is  a  single,  indivisible 
title;  that  the  husband  and  wife  are  known  in  law  as  only  one 
person;  that  they  are  a  unit  by  the  common  law;  and  if  an  estate 
be  granted  to  A.  and  his  wife,  and  to  B. ,  the  husband  and  wife 
take  one  moiety,  and  B.  the  other;  and  when  either  husband  or 
wife  die,  the  longest  liver  takes  the  estate. 

That  the  estate  goes  to  the  longest  liver,  and  the  heirs  of  the 
longest  liver,  by  the  common  law,  is  admitted  by  the  other  side; 
but  that  this  is  grounded  on  a  rule  of  survivorship  of  a  peculiar 
character,  is  insisted,  and  that  when  the  wife  died,  her  estate 
did  pass,  not  to  the  husband,  but  by  the  statute  of  descent  to 
the  wife's  heirs.  If  any  title  passed  by  the  death,  it  is  admitted, 
the  statute  of  descents  cast  it  on  the  heir. 

To  prove  the  wife  had  a  descendible  estate,  Oreneley's  case, 
8  Bep.  71,  is  mainly  relied  upon.  The  question  there  was, 
whether  the  husband  could  do  any  act  during  the  coverture  to 
prejudice  the  wife's  title.  The  statute  of  32  Hen.  YIII.  having 
declared  that  no  fine,  feoffment,  or  other  act  or  acts  hereafter 
to  be  made,  suffered,  or  done  by  the  husband  only,  of  any 
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manors,  lands,  tenements,  or  hereditaments,  being  the  inherit- 
ance or  freehold  of  his  wife,  daring  the  coverture  between  them, 
shall  in  any  wise  be  or  make  any  discontinuance,  or  be  prejudi- 
cial or  hurtful  to  said  wife  or  her  heirs,  etc. ;  and  the  court  held, 
"  that  this  joint  estate  was  within  these  words  (the  ioheritance  or 
freehold  of  his  wife),  for  she  hath  a  freeholder's  inheritance  in 
the  land,  although  she  hath  not  the  sole  freehold  or  inheritance. " 
And  again,  in  the  same  case,  it  is  resolved,  '*  but  if  the  husband 
aliens,  and  afterwards  the  wife  ia  divorced,  causa precontractus,  or 
any  other  divorce  which  dissolves  the  marriage  a  vinculo  matrix 
monii,  then  the  wife,  during  the  husband's  life,  may  enter,"  etc. 

The  effect  of  a  deed  for  land  to  husband  and  wife  has  been 
settled  beyond  controversy  by  the  common  law  for  centuries. 
They  take  but  one  estate,  as  a  corporation  would  take,  being 
by  the  common  law  deemed  but  one  persou;  and  if  one  die,  the 
estate  continues  in  the  survivor,  the  same  as  if  a  corporator  were 
to  die:  Co.  Lit.  187,  b;  2  Bl.  Com.  182;  2  Kent  Com.  132.  And 
if  an  estate  be  conveyed  to  husband  and  wife,  and  to  a  third 
person,  the  husband  and  wife  only  take  the  one  moiety,  and  the 
third  person  the  other  moiety:  Co.  Lit.  187,  a.  Nothing  passes 
on  the  death  of  either  the  husband  or  wife,  that  may  first  die, 
but  by  a  condition  in  law,  the  longest  liver  takes  the  entire 
estate:  Co.  Lit.  234,  b.  Such  has  been  the  recognized  rule  of 
the  common  law  in  the  American  courts.  Thus  io  Massachu- 
setts (5  Mass.  521),  Jacob  Hearsy  conveyed  in  fee  to  Thomas 
Hearsy  and  Maiy  his  wife;  Mary  died  in  1801,  the  husband 
living.  In  1804,  his  will  devised  the  lands  to  Sylvanua  and 
Gyrus  Hearsy  in  fee.  Shaw  and  others  were  the  heirs  of  Maiy, 
the  wife,  and  as  such,  claimed  a  moiety  of  the  premises  as  ten- 
ants in  common  with  the  devisees  of  the  husband »  relying 
on  the  statute  of  Massachusetts,  changing  joint  tenancies  into 
tenancies  in  common;  in  effect,  cutting  off  survivorship  in  cer- 
tain cases. 

The  court  declared  that  joint  tenants  held  by  moieties,  not 
entireties,  as  did  husband  and  wife,  that  no  severance  could  be 
had  by  either  husband  or  wife,  and  that  the  alienation  of  the 
husband  would  not  defeat  the  wife's  title  to  the  whole,  if  she 
survived  him;  that  the  conveyance  to  husband  and  wife  is,  in 
legal  construction,  a  conveyance  but  to  one  person;  and  thai 
Thomas  Hearsy,  on  the  death  of  his  wife,  took  the  whole  estate, 
wherefore  the  title  of  bis  devisees  was  sustained.  The  caose 
was  like  the  one  before  the  court  in  all  its  features. 

So  in  New  York  (16  Johns.    115).     Mary  Stevens,   widoir. 
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married  Justus  Blanchard,  holding  lands  in  fee  under  the  will 
of  ber  former  husband.  Blanchard  and  wife  conveyed  the  lands 
to  Philo  Buggies,  who  reconTejed  to  Blanchard  and  wife  jointly. 
Blanchard  survived  his  wife,  and  the  question  was,  whether  he 
became  entitled  to  the  whole  estate  which  they  both  had  in 
the  farm,  or  only  to  a  moiety  of  it.  The  court  said:  '*  It  ap-^ 
pears  to  be  well  settled,  that  if  an  estate  be  given  to  a  man  and 
his  wife,  they  take  neither  as  joint  tenants  nor  tenants  in  common ; 
for,  being  considered  as  one  person  in  law,  they  can  not  take  by 
moieties,  but  both  are  seised  of  the  entirety;  the  consequence 
of  which  is,  that  neither  of  them  can  dispose  of  any  part  with- 
oat  the  assent  of  the  other,  but  the  whole  goes  to  the  survivor." 
2  Bl.  Com.  133;  Co.  Lit.  187;  2  Yem.  120,  are  recognized  as 
furnishing  the  settled  rule  of  property. 

The  legal  effect  of  this  description  of  conveyance  is  declared 
by  Chancellor  Kent  in  Rogers  v.  Benson,  5  Johns.  Ch.  427,  with 
his  usual  accuracy.  He  says:  ''The  husband  and  vdfe  in  this 
case  were  not  properly  joint  tenants,  or  tenants  in  common,  fol 
they  were  but  one  person  in  law,  and  could  not  take  by  moie* 
ties.  They  were  both  seised  of  the  entirety,  and  neither  could 
sell  without  the  consent  of  the  other,  and  the  survivor  would 
take  the  whole.  The  same  words  of  conveyance,  which  would 
make  two  other  persons  joint  tenants,  will  make  the  hus- 
band and  wife  tenants  of  the  entirety.  This  is  a  nice  dis- 
tinction laid  down  in  the  old  books,  and  which  has  continued 
to  be  the  law  to  this  day,  and  the  provision  in  our  statute, 
that  no  estate  in  joint  tenancy  shall  be  held  under  any  grant  or 
conveyance,  unless  the  premises  were  expressly  declared  to 
pass,  not  in  tenancy  in  common,  but  in  joint  tenancy,  does  not 
reach  this  case,  for  the  estate  of  the  husband  and  wife  is  not  a 
joint  tenancy." 

The  same  has  been  holden  in  Virginia  in  Thornton  v.  Thorn- 
ton^  3  Band.  179.  John  A.  Thornton  made  his  will,  giving 
to  his  brother-in-law,  Francis  Thornton,  and  Jane,  his  wife, 
certain  lands  in  fee,  and  died.  Jane  Thornton  died  in  the  life- 
time of  her  husband,  and  her  children  and  heirs  sued  the  hus- 
band for  the  moiety  of  the  land,  insisting  it  descended  to  them 
on  the  death  of  their  mother. 

The  court  held  that  an  estate  given  to  the  husband  and  wife 
is  not  a  joint  tenancy,  and  therefore  not  affected  by  the  act  of 
assembly  concerning  joint  rights  and  obligations.  In  such  an 
estate  each  party  takes  the  entirety,  and  the  survivor  takes  the 
whole,  not  by  survivorship,  but  by  virtue  of  the  original  con- 
veyance. 
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lu  May,  1833y  tbe  same  question  came  before  the  supreme 
court  of  Kentucky,  in  the  case  of  Rogers  v.  Orider '  (published 
in  the  Commonwealth  newspaper  of  twenty-ninth  of  June, 
1833).  Bobert  Moore  conveyed  a  tract  of  ]and,  adjoining 
Bowling  Green,  to  his  son-in-law  and  daughter,  Martin  Grider 
and  wife,  which  was  afterwards  sold  under  executions  against 
Grider,  in  his  life-time,  and  Bogers  became  the  purchaser. 
After  Grider's  death,  Mrs.  Grider  filed  her  bill  against  Bogers, 
claiming,  first,  the  whole  of  the  land,  and  if  she  was  not 
entitled  to  the  whole,  then  to  one  moiety  to  be  allotted  to 
her  in  severalty,  and  dower  out  of  the  other  moiety.  It  was 
insisted  for  the  purchaser,  that  Grider  and  wife  took  as  joint 
tenants,  and  that  by  the  statute  of  Kentucky  destroying  joint 
tenancies,  Mrs.  Grider  could  only  take  a  moiety.  The  eoort, 
after  stating  what  the  ancient  common  law  was,  declare,  ''that 
one  of  the  incidents  of  a  joint  tenancy  was  the  right  of  each  of 
the  joint  tenants  to  alienate  his  interest,  thereby  to  sever  the 
joint  tenancy,  and  render  his  co-tenant  in  common  with  the 
alienee;  whereas,  it  is  agreed  by  all  the  authorities,  that  neither 
husband  nor  wife  can,  by  common  law,  make  any  alienation  of 
an  estate  conveyed  to  them  during  coverture,  so  as  to  a£fect  the 
entire  right  of  the  other  on  his  or  her  surviving.  The  unity  of 
person  subsisting  between  man  and  wife,  in  legal  contemplation, 
prevents  their  receiving  separate  interests.  The  estate  of  joint 
tenants,  is  an  unit  made  up  of  divisible  parts,  subsisting  in  dif- 
ferent natural  persons.  The  estate  of  husband  and  wife  is  an 
unit,  not  made  up  of  any  divisible  parts,  subsisting  in  differ- 
ent natural  persons,  but  is  an  indivisible  whole,  vested  in  two 
persons,  who  are  actually  distinct,  yet  who,  according  to  legal 
intendment,  are  one  and  the  same.  On  the  death  of  husband  or 
wife,  the  survivor  takes  no  new  estate  or  interest,  nothing  that 
was  not  in  him  or  her  before.  It  is  a  mere  change  in  the  prop* 
erties  of  the  legal  person  holding,  not  of  the  estate  holden." 

The  result  of  the  British  and  American  decisions  is  the  same, 
without  an  exception,  that  husband  and  wife  take  one  indivisible 
estate,  which  continues  after  the  death  of  either  natural  person, 
the  same  estate  in  the  survivor;  consequently  the  deed  on  which 
this  controversy  arises,  has  the  same  legal  effect  as  if  it  had 
been  made  by  Deckard,  to  Taul  and  wife,  to  hold  to  them  jointly 
and  inseparably,  during  their  joint  lives,  and  on  the  death  of 
either,  that  the  estate  should  go  to  the  longest  liver,  and  his  or 
her  heirs  forever. 

1.  1  Duus  M2. 
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No  estate  passed  on  the  death  of  Mrs.  Taul  to  her  heirs,  for 
the  statate  of  descents  to  operate  upon ;  nor  has  the  statute  any 
bearing  on  the  true  and  only  question  in  this  cause,  the  char- 
acter of  the  title,  Mrs.  Taul  died  seised  of;  and,  in  supposing^ 
it  had,  Judge  Catron  was  clearly  mistaken  in  the  opinion  he 
expressed  in  Campbell  v.  Zhu/,  at  Sparta.  He  took  it  for 
granted  that  Mrs.  Taul  had  a  fee-simple  estate;  whereas  it  had 
annexed  to  it,  a  condition  in  law,  that  it  should  continue  over  to 
the  longest  liver.  Unexplained,  and  without  careful  examina- 
tion, Oreneley's  case  is  calculated  to  lead  to  error.  It  is  therein 
resolTed,  that  after  the  divorce,  the  wife  may  enter  as  a  joint 
tenant,  with  the  husband:  8  Bep.  71;  but  this,  when  examined, 
proceeds  upon  reasons  too  plain  to  be  controverted.  Lord 
Coke  refers  to  a  divorce,  a  vinculo  mairimonii^  which  declares 
the  marriage  null  and  void,  and,  in  England,  is  so  declared  by 
the  spiritual  court.  The  causes  of  divorce  are  such,  in  England, 
as  existed  previous  to,  and  prohibited  the  maniage,  and  made 
it  unlawful  and  void  from  the  beginning.  The  issue  of  such 
marriage  are  bastards;  the  divorced  woman  is  taken  as  never 
having  been  married;  and  for  the  personal  property  in  the  hus- 
band's hands,  that  he  obtained  from  her,  she  may  bring  detinue; 
and  any  conveyance  of  lands  made  jointly  during  the  coverture 
to  the  supposed  husband  and  wife,  vested  in  fact  in  joint 
tenancy,  as  in  other  cases:  1  Bl.  Com.  440;  Jac.  L.  D.,  Divorce. 
The  spiritual  court  having  declared  a  marriage  void,  the  com- 
mon law  courts  generally  take  no  notice  of  the  fact  that  a  marriage 
had  ever  existed;  yet  this  general  rule  had  the  exception  made 
to  it  as  declared  in  Orendeifs  case,  that  the  statute  of  82 
Henry  Vlll.  protected  the  wife  de  facto  against  the  acts  of  the 
husband,  done  before  the  divorce  was  pronounced,  as  where  he 
had  sold  and  parted  with  the  possession  of  the  wife's  lands. 

Our  statute  (1799,  c.  19)  confers  the  jurisdiction  to  grant  di- 
vorces on  the  common  law  courts,  and  the  divorce  may  be 
grounded  on  causes  arising  subsequent  to  the  marriage;  but 
the  tenth  section  of  the  act  makes  it  the  duty  of  the  court  to 
decree  to  the  divorced  wife  such  portion  of  the  real  and  peiv 
sonal  property  of  the  husband  as  is  consistent  with  the  nature 
of  the  case,  and  order  it  to  be  partitioned  to  her.  No  consid- 
erations can  be  drawn  from  the  doctrine  of  divorces,  in  any  wise 
coming  in  conflict  with  the  established  principles  giving  effect 
to  joint  deeds,  to  husbands  and  wives,  as  single  and  indivisi- 
ble titles. 

The  next  question  is,  has  a  conveyance  of  land,  proved  and 
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registered,  any  different  effect  by  force  of  the  act  of  1715,  c.  ^, 
ihan  a  feoffment,  or  bargain  and  sale  grounded  on  a  Talaubla 
consideration  had,  before  the  act  was  passed  ?  It  declares  iic^ 
conTejatkce  for  lands  shall  be  good  and  available  in  law,  aniesa 
proved  and  registered;  and  that  all  deeds  so  done  and  executed 
shall  be  valid  and  pass  estates  in  lands,  without  livery  of  seisin,, 
attommeot,  or  other  ceremony  in  the  law  whatsoever. 

The  ceremonies  referred  to,  and  which,  by  the  common  law^ 
were  necessary  to  vest  a  title  in  the  grantee,  are  stated  by  the 
court  in  Thomas  v.  Blackmore^  5  Yerg.  124,  and  will  not  be  re- 
peated. The  act  of  1715  dispensed  with  the  necessity  ot  aiL 
actual  delivery  of  possession  to  the  purchaser,  and  with  the 
assent  of  the  tenant,  if  any,  to  the  change  of  landlords;  nor  ia 
it  necessary  the  deed  should  be  grounded  on  a  valuable  con- 
sideration to  give  effect  to  it  by  force  of  the  statute  of  uses;, 
for  all  these,  the  registration  is  a  substitute:  2  Tenn.  264;  and 
the  title  vests  without  their  observance;  but  when  vested,  the 
effect  of  the  deed,  and  the  character  of  the  title  taken,  is  the 
same  as  a  deed  of  bargain  and  sale,  or  feoffxnent,  would  haye 
conferred  before  the  passage  of  the  act  of  1715.  The  court  is 
therefore  of  opinion,  that  judgment  on  the  case  agreed  must  be 
entered  for  the  defendants. 

Gbsbn,  J.,  gave  no  opinion. 

Judgment  accordingly. 


ComnsTAHCX  to  Husband  and  Witb  after  marriage  renden  theoi,  nol 
Jomt  tenants  or  tenants  in  common,  bat  tenants  of  the  entirety:  2>oi  ▼. 
Hardenberghf  18  Am.  Dec.  371,  and  Doe  v.  IJawland,  Id.  445,  and  notes 
thereto.  The  note  to  Den  v.  Hardenbergh  contains  an  extended  discussion' 
of  this  subject.  In  Johnwn  v.  Lusk^  6  Ooldw.  116,  Taul  v.  Campbell  is  cited 
to  the  point  that  where  an  estate  has  been  conveyed  to  a  husband  and  wife^ 
the  longest  Uver  of  them  takes  the  entire  estate;  and  it  is  held,  upon  the 
same  principle,  that  a  note  payable  to  a  husband  and  wife  survives  to  the 
wife  if  she  outlives  her  husband,  unless  the  interests  of  creditors  are  affected. 
In  Ames  v.  Norman,  4  Sneed,  683,  where  the  principal  case  was  relied  on  as 
authority  by  counsel  in  their  argument,  it  was  decided  that  where  a  husband 
and  wife  were  jointly  seised  of  an  estate,  the  husband  had  substantially  the 
same  power  over  it  during  coverture  as  over  the  wife's  individual  estate;  that 
he  could  charge  it  with  his  debts,  or  it  could  be  seized  and  sold  on  execatioii 
against  him;  but  that  his  assignee,  or  a  purchaser  at  execution  sale  agvnat 
him,  would  hold  subject  to  the  wife's  right  to  take  the  whole  estate  if  she 
should  survive  her  husband. 

That  No  Coksidkratiom  Need  bb  Exprbssbd  in  a  deed  under  the  act  of 
1715,  is  a  point  to  which  the  principal  case  ii  cited,  as  an  aatbority,  i» 
WhUby  V.  Whitbi/,  4  Sneed,  479. 
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TuRNEY  V.  Wilson. 

[7  TxBOKB.  840.] 

Boatman  ok  the  Misszssifpi  Rxyeb  is  Liable  as  a  Ck>iaf oir  Gabbier  for 
goods  which  he  nndertakes  for  a  reward  to  convey  from  place  to  place 
on  the  river. 

CoKMOK  Garbieb  IS  LiABLB  FOB  ALL  LossES  not  oocasioned  by  the  act  of 
Ood  or  pnblio  enemies,  except  where  he  has  provided  otherwise  in  his 
contract. 

SxoEPnoN  OF  "Danoebs  of  the  Riveb*'  in  the  contract  of  a  common  car- 
rier on  the  Mississippi  exempts  him  from  liability  for  losses  which  ooold 
not  have  been  prevented  by  homan  skill  and  foresight. 

BuBDEN  OF  Proof  is  on  the  Garrieb  to  show  that  a  loss  arose  from  a 
canse  for  which  he  was  not  liable. 

**  Dangers  of  the  River  "  Mean,  in  snch  a  contract,  all  hidden  obetnio- 
tions  in  the  river,  such  as  rocks,  logs,  sawyers,  eta,  which  coold  not  be 
foreseen  or  avoided  by  hnman  prudence. 

Bvidenob  of  a  Local  Gttbtom  in  snch  a  case,  that  the  carrier  is  to  be  liable 
only  for  losses  caused  by  his  negligence  or  dishonesty,  is  not  admissible 
to  vary  his  written  contract. 

Pboof  of  Loss  FROM  AN  UNKNOWN  Gause  will  not  excuse  the  carrier. 

Pboof  that  the  Gonsionob  is  the  Owneb  of  goods  entitles  him  to  main- 
tain an  action  against  a  carrier  for  their  loss. 

AcnoN  on  the  case  agamst  the  owner  of  a  flat-boat  on  the 
IfiBsissippi  for  damage  to  certain  cotton  which  he  undertook  to 
transport  from  Columbia  to  New  Orleans,  and  of  which  the 
plaintiff  was  proved  to  be  the  owner.  The  bill  of  lading,  signed 
by  the  defendant,  showed  that  the  cotton  was  shipped  by  the 
plaintiff  in  good  order,  and  that  the  defendant  undertook  to 
deliver  it  in  like  good  order  to  certain  consignees  in  ^ew 
Orleans,  *^  the  dangers  of  the  river  only  excepted,"  they  pay* 
ing  the  freight.  The  boat  sank  on  the  voyage,  and  the  cotton 
was  much  damaged.  The  defendant  offered  evidence  of  a 
general  and  well-known  custom  in  Maury  county,  that  flat-boat- 
men transporting  cotton  from  Columbia  to  New  Orleans  were 
liable  only  for  losses  occasioned  by  their  negligence  or  dis- 
honesty, which  evidence  was  rejected  and  the  defendant  ex- 
cepted. Much  evidence  was  introduced  by  the  defendant  to 
show  that  the  loss  was  not  occasioned  by  any  negligence  on  his 
part,  that  he  made  every  effort  to  prevent  it,  and  that  it  arose 
from  a  leak  produced  by  some  unknown  cause.  The  judge 
charged  the  jury,  that  the  plaintiff  could  not  maintain  the 
action  unless  it  was  proved  that  he  was  the  owner,  the  prima 
facie  right  being  in  the  consignees;  that  the  defendant  was 
liable,  as  a  common  carrier,  except  for  losses  coming  within  the 
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ezemptioD  expressed  in  his  contract;  that  the  legal  meaning  of 
**  dangers  of  the  river"  was  ''  all  hidden  obstructions  in  the 
river,  as  rocks,  logs,  sawyers,  and  the  like,  which  human  pru- 
dence could  not  foresee  or  avoid;"  and  that  the  defendant  must 
show  that  the  loss  could  not  be  prevented  by  human  foresight 
or  prudence.  Verdict  and  judgment  for  the  plaintiff,  and  the 
defendant  brought  error. 

Counsel  for  the  plaintiff  in  error  not  named. 

F.  B.  Fogg,  for  the  defendant  in  error. 

By  Court,  Gbesn,  J.     It  has  so  frequently  been  holden  by  this 
court,  that  "one  who  undertakes,  for  a  reward,  to  convey  pro- 
duce, or  goods  of  any  sort,  from  any  place  upon  the  river  to  an- 
other, becomes  thereby  liable  as  a  common  carrier,"  that  it  is  un- 
necessary to  do  more  here  than  to  refer  to  the  cases:  Craig  v. 
Childress,  Peck,  270  [14  Am.  Dec.  761] ;  Johnson  v.  Friar,  4  Terg. 
48  [26  Am.  Dec.  215];  Gordon  and  Walker  v.  Buchanan  and  For- 
ierfield,  5  Yerg.  71.     Sustaining  the  character  of  a  common  car- 
rier, the  boatman  is  liable  to  the  owner  of  the  goods  for  all 
losses  not  occasioned  by  the  act  of  God,  or  the  enemies  of  the 
country,  and  the  burden  of  proof  is  thrown  upon  him  to  show 
that  the  loss  was  occasioned  in  a  manner  that  will  exempt  him 
from  liability:  Peck,  271;  3  Munf.  239.     And  it  is  not  enough 
for  him  to  prove  that  the  navigation  is  attended  with  such 
danger,  that  a  loss  may  happen,  notwithstanding  the  utmost 
endeavors  of  the  boatman  to  prevent  it.     He  takes  the  goods, 
and  engages  to  carry  them,  with  a  knowledge  of  these  dangers, 
and  is  supposed  to  have  that  in  view  in  fixing  the  compensation 
he  may  demand  for  the  carriage.    Indeed,  the  carrier  is  re- 
garded as  being  in  the  nature  of  an  insurer:  Forward  v.  PiUard, 
1  T.  B.  27.    But  certain  events  may  be  specially  provided 
Against  in  the  contract,  and  then  the  carrier  will  not  be  liable 
for  them:  Peck,  271.     So  in  the  case  before  us,  the  exception 
of  the  **  dangers  of  the  river"  exempts  the  carrier  from  liability 
for  those  losses  which  could  not  have  been  prevented  by  human 
skill  and  foresight:  6  Yerg.  82.    But  it  was  incumbent  upon  the 
defendant  to  prove  that  the  loss  in  this  case  did  occur  from  such 
cause:  Peck,  271.     All  proof  on  his  part  was  irrelevant,  ex- 
cept that  which  would  conduce  to  show  that  the  loss  was  occa- 
sioned by  the  act  of  Ood,  or  the  enemies  of  the  country,  or  the 
**  dangers  of  the  river."    The  legal  signification  of  these  terms 
was  correctly  stated  by  the  circuit  court,  and  the  testimony 
which  was  offered  to  prove  the  custom  of  the  merchants  at 
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Columbia,  was  rigfatfally  rejected.  Such  custom  could  not 
uSeci  or  in  auy  wise  alter  the  written  contract  of  the  parties, 
as  contained  in  the  bill  of  lading.  The  language  employed  in 
this  instrument  has  a  definite  legal  meaning,  which  the  custom 
of  Columbia  could  not  change.  Proof  that  the  loss  occurred 
from  an  unknown  cause,  would  not  excuse  the  carrier.  The 
loss  having  happened,  he  would  be  chargeable  with  it,  unless 
he  could  show  by  proof,  that  it  was  produced  by  some  cause 
which  is  within  the  exceptions  made  in  his  favor  by  the  law,  or 
contained  in  his  contract.  Plainly,  therefore,  he  could  not 
have  been  excused  by  proving  that  it  resulted  from  an  unknown 
cause. 

It  was  proved  that  the  plaintiff  was  the  owner  of  the  cotton; 
therefore,  the  interest  of  the  property  being  in  him,  he  was  en- 
titled to  the  action:  2  Stark.  831,  332,  833,  838.  Let  the  judg- 
ment be  affirmed. 

Judgment  affirmed. 

Who  a&b  Common  Cabriebs. — Whoever  undertakes  for  hire  to  carry 
goods  from  place  to  place,  whether  the  transportation  be  from  port  to  port, 
or  beyond  sea,  at  home  or  abroad*  is  a  common  carrier:  McClures  v.  Ham- 
mond,  1  Am.  Dec.  598;  Williams  v.  Branson,  4  Id.  662;  EUioU  v.  Rossell,  6 
Id.  306;  DwifflU  v.  Breufster,  11  Id.  133;  Craig  v.  Childress,  14  Id.  751;  R(^ 
ertson  v.  Kennedy,  26  Id.  466.  Freighters  for  hire  upon  navigable  rivers  are 
therefore  included:  WiUiams  v.  Branson,  4  Id.  662;  Craig  v.  ChUdress,  14  Id. 
751.  To  the  same  effect  is  Moss  v.  Bet^,  4  Heisk.  666,  citing  Craig  v.  ChU- 
dress  and  the  principal  case. 

Common  Cabkusr  is  Liable  tor  eyebt  Loss  not  occasioned  by  the  act  of 
God  or  public  enemies,  or  the  act  or  default  of  the  party  sending  the  goods, 
unless  it  is  otherwise  stipulated  in  the  contract:  CoU  v.  McMechen,  6  Am. 
Doc.  200;  SdiieffeUn  v.  Harveij,  Id.  206;  EllioU  v.  Jiossdl,  6  Id.  306;  WilU 
iams  V.  Grant,  7  Id.  236;  Craig  v.  Childress,  14  Id.  751;  EwaH  v.  Street,  23 
id.  131;  Smyrl  v.  Niolon,  Id.  146;  Jones  v.  Pitcher,  24  Id.  716;  DaggeU  v. 
Shato,  25  Id.  439;  Bobertsan  v.  Kennedy,  26  Id.  466.  This  is  a  well-settled 
principle  of  law:  Southern  Express  Co,  v.  Womach,  1  Heisk.  267,  citing 
Tumey  v.  Wilson,  But  in  Louisiana,  by  the  civil  code,  a  common  carrier  is 
liable  only  for  ordinary  negligence:  Hunt  v.  Morris,  12  Am.  Dec.  489.  In 
the  case  already  referred  to,  of  Southern  Express  Co.  v.  Womach,  1  Heisk. 
165,  it  is  said  that  the  question,  whether  or  not  a  common  carrier  can  limit 
his  liability  by  notice  to  the  consignor,  or  by  express  contract,  is  one  which 
has  been  much  discussed,  and  upon  which  there  is  a  conflict  of  judicial  opin- 
ion, and  Tumey  v.  Wilson  is  referred  to  and  commented  on  as  an  authority 
on  that  point.  As  to  whether  a  common  carrier  can  limit  his  liability  by  a 
notice  to  the  owner  of  goods,  see  Barney  v.  PrentisSy  7  Am.  Dec.  670,  and 
Orange  County  Bank  v.  Brown,  24  Id.  129  and  note. 

Loss  ARISING  VROM  '*  AcT  OF  6oD,"  what  is  deemed  to  be:  See  CoU  v.  Me- 
MecJien,  6  Am.  Dec.  200;  WilUams  v.  Grant,  7  Id.  235;  Smyrl  v.  NioUm,  2$ 
Id.  146. 

'*  Dangers  ov  the  River  "  and  "  dangers  of  the  sea  "  are  analogous  terms. 


618  TuBNEY  V.  Wilson.  [Tenn. 

and  are  oooaidered  as  haying  the  aame  meaning,  when  nsed  in  the  contract  of 
a  common  carrier:  Jones  v.  PUd*er,  24  Am.  Dec.  716.  They  include  the 
natural  accidents  incident  to  navigation  on  river  or  sea,  as  the  case  may  be, 
bnt  not  snch  accidents  as  might  be  avoided  by  the  exerciae  of  that  pmdenoa 
and  foresight  which  may  be  expected  of  persons  engaged  in  snch  navigation: 
Willianu  v.  Branson,  4  Id.  562;  Jones  v.  Pitcher,  24  Id.  716.  See  also,  Oar- 
don  V.  LiUU  11  Id.  632,  and  Johnson  v.  Friar,  26  Id.  215.  An  exception  of 
dangers  of  toe  river  in  the  contract  of  a  common  carrier  exempts  him  from  lia- 
bility for  losses  occasioned  by  hidden  obstructions  newly  placed  in  the  river, 
■ach  as  hnman  skill  and  foresight  could  not  discover  or  avoid:  Oordon  v.  Bit- 
chanan,  5  Yerg.  71.  Loss  by  fire  is  not  included  in  "  perils  of  the  river: " 
Oarrimm  v.  MtmiphM  Ins.  Co.,  19  How.  U.  S.  312.  So  a  loss  throng  the 
nnskillfulness  of  a  pQot  is  not  covered  by  an  exception  in  the  contract  ex- 
empting the  carrier  from  liability  for  losses  arising  from  "  dangers  of  the 
sea: "  Harvey  v.  Pike,  7  Id.  698. 

BuBDEN  OF  Pboov  IS  oiT  THB  Cabbibr,  in  casc  of  a  loss,  to  show  that  it 
arose  from  a  cause  for  which  he  was  not  liable:  Hunt  v.  Morris,  12  Am.  Dec 
489;  EwaH  v.  Street,  23  Id.  131 ;  Smyrl  v.  NioUm,  Id.  146.  But  where  the 
&cts  of  the  loss  are  such  that  it  may  fairly  be  attributed  to  inevitable  acci- 
dent, and  the  owner  of  the  goods  alleges  unseaworthiness  of  the  vessel  as  the 
cause,  the  onus  probandi  rests  upon  him;  Bell  v.  Beed,  5  Id.  398.  With  respect 
to  the  burden  of  proof  on  the  question  of  negligence  in  a  case  of  the  loss  of 
goods  intrusted  to  a  warehouseman,  see  the  note  to  Schmidt  v.  Blood,  24 
Id.  150. 

UsAOB  TO  CSoHTBOL  OB  Vabt  Commok  Cabbdeb's  LiABiLiTT.^See  on 
this  point  the  note  to  Ostranderv.  Brown,  8  Am.  Deo.  217,  and  Oordon  v.  Lit* 
tie,  11  Id.  632  and  note.  Where  the  words  in  a  contract  of  carriage  by  com- 
mon carrier  have  a  definite  and  unambiguous  legal  meaning;  such  as  the 
words  "perils  of  the  river,'*  it  is  held  in  Oarriwn  v.  Memphis  Ins,  Co,,  19 
How.  (U.  S.)  316,  referring  to  and  commenting  on  Turney  v.  IVilson  as  an 
authority  on  this  point,  that  evidence  of  a  usage  or  custom  is  not  admiaai- 
ble  to  explain  that  meaning.  But  in  Oordon  v.  Little,  11  Am.  Dec.  632,  evi- 
dence of  a  usage  or  custom  was  held  admissible  to  fix  the  construction  of  the 
words  **  inevitable  dangers  of  the  river"  in  a  bill  of  lading  for  gooda  carried 
on  an  inland  river.  As  to  the  admissibility  of  evidence  of  a  usage  generally, 
where  there  is  a  written  contract  between  the  parties,  see  Eager  v.  AUas  Ins* 
Co.,  25  Am.  Dec  S63,  and  other  decisions  in  this  series  collected  in  the  nota 
thereto.     See  also  Pavey  v.  Burcli,  26  Id.  682. 

Whxthsb  Ck>NSiaN0B  on  Gonsioiteb  shall  Sitb  vob  Loss,  or  non-deliv- 
ery of  goods,  see  Potter  v.  Lansing,  3  Am.  Deo.  310  and  note,  and  OriJUh  ▼. 
Ingledew,  9  Id.  444.  That  the  consignor  is  the  proper  party  to  sue  where  he 
is  the  owner  of  the  goods,  and  is,  therefore,  the  one  injured  by  their  loss,  is 
held,  citing  the  principal  case,  in  Ekbst  Tennessee  etc  R.  R.  v.  Nelson,  1  Coldw. 
278,  and  \V.  d:  A.  R.  R.  Co.  v.  KtUy,  1  Head,  159.  But  the  consignor  can 
not  T"«^'^*^^"  an  action  on  the  case  for  the  loss  or  injury  of  goods  without 
showing  a  general  or  special  property  in  them,  though  he  may  maintain 
assumpsit  on  the  contract  to  deliver  the  property  safely,  where  he  has  made 
the  contract  and  paid  or  agreed  to  pay  the  freight:  Carter  v.  OraveM,  9  Yerg. 
446.  In  that  case  Turley,  J.,  thus  comments  on  Turney  v.  Wilson:  '  *  The  esse  of 
Turney  v.  Wilson,  7  Yerg.  346,  was  an  action  on  the  case  for  the  loss  of  goods 
shipped,  brought  by  the  consignor  against  the  carrier,  and  the  bill  of  lading 
ahowed  that  the  consignees  were  to  pay  the  freight  and  that  there  was  no  oon* 
tract  with  the  consignor.    The  court  tiiere  were  bound  by  the  authorities  to 
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require  proof  of  the  ownership  of  tue  consignor.  We  think  that  the  reenlt  of 
jJl  these  authorities  is,  that  a  consignor  can  not  maintain  an  action  on  the 
case  for  the  loss  or  injury  of  the  property  consigned,  without  showing  that 
lie  has  a  special  or  generkl  right  thereto,  for  without  that  he  can  not  claim  to 
have  been  damnified,  but  that  he  may  in  all  cases  maintain  an  action  of 
assumpsit  upon  a  contract  to  deliver  the  property  safely,  he  having  made 
the  same,  and  paid  or  become  bound  for  the  consideration." 


Smith  akd  Fabbab  v.  MoManus. 

[7  TsaesB,  477.] 

VsMA  ov  Nqn  AsBUMPSTF  BT  AN  Indobser  NOT  SwoBN  TO  as  required  by  the 
aet  of  1819,  admits  the  making  and  indorsement  of  the  note,  and  re- 
quirea  only  proof  of  demand  and  notice  to  render  him  liable. 

KofXABY's  Pbotbst  AND  CERTIFICATE  THAT  He  HAS  GivEN  NoTiOB  are  prima 
/cLcie  evidence  of  demand  and  notice. 

Holder's  Indobsement  in  Blank  or  a  Note  Deposited  with  a  Bank  for 
ooUeotion,  in  aocordsnce  with  a  rule  of  the  bank,  does  not  deprive  him 
of  his  right  to  sue  upon  it  in  his  own  name  if  not  paid. 

Assumpsit  against  Snuth  and  Farrar  as  indorsers  of  a  certain 
note  under  seal,  payable  at  the  bank  of  the  United  States  at 
NashTille.  The  defendants  pleaded  non  assumpsii  and  seTeral 
other  pleas.  The  plea  of  non  assnimpsU  was  not  sworn  to  as 
required  by  the  act  of  1819.  At  the  trial  it  appeared  that  the 
plaintiff  had  deposited  the  note  with  the  bank  for  collection, 
and  in  accordance  with  a  requirement  of  the  bank  in  such 
isases,  had  indorsed  said  note  in  blank.  The  previous  indorse- 
ments of  Smith  and  Farrar  were  also  in  blank,  but  were  filled 
up  bj  the  plaintiff  before  suing,  so  as  to  show  an  indorsement 
from  Smith  to  Farrar  and  from  Farrar  to  the  plaintiff.  The  plaint- 
iff's indorsement  was  not  stricken  out.  The  protest  of  the  notary, 
with  a  copy  of  the  note  included  in  it,  and  a  certificate  that  he 
had  given  due  notice  of  non-payment  to  the  indorsers,  were  read 
in  evidence,  against  the  defendants'  objection.  Verdict  and  judg- 
ment for  the  plaintiff,  and  the  defendants  brought  the  case 
here  by  an  appeal  in  the  nature  of  a  writ  of  error.  The  only 
-questions  presented  to  the  supreme  court,  arising  upon  excep- 
tions taken  at  the  trial,  were:  1.  Whether  the  plaintiff  was  re- 
-qnired  by  the  plea  of  non  ctssumpsU  to  prove  the  execution  and 
indorsement  of  the  note.  2.  Whether  the  notary's  protest  and 
certificate  were  competent  evidence  of  demand  and  notice. 
3.  Whether  the  plaintiff,  having  indorsed  the  note  on  placing 
it  in  the  bank  for  collection,  had  thereby  deprived  himself  of 
the  right  of  suing  on  it.  Other  facts  appearing  at  the  trial  need 
not  be  stated. 
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Oideon  J.  PUhw,  for  the  plaintiffs  in  error. 
Cohbs,  for  the  defendant  in  error. 

By  Court,  Catbon,  G.  J.  The  conrt  is  again  called  upon  to 
say  what  the  effect  of  the  plea  of  non  assumpsit  is  in  caaes^ 
where  indorsers  of  a  note  are  sued,  and  the  plea  is  not  sworn. 
to  as  required  by  the  act  of  1819,  c.  42. 

The  act  declares,  no  indorsee  of  a  note  or  indorsee  of  a  bond 
shall  plead  any  plea  denying,  directly  or  indirectly,  such  in- 
dorsement, unless  the  plea  is  accompanied  with  an  afiSdaYit  of 
the  truth  thereof  and  subscribed  by  the  party. 

In  this  state  we  have  two  descriptions  of  negotiable  notes; 
one  a  bill  with  a  single  seal,  and  the  other  an  undertaking  in 
the  same  form,  but  without  a  scroll  to  it.  If  the  former,  before 
the  passage  of  the  act  of  1819,  was  sued  upon,  the  obligor 
could  not  plead  non  est  factum,  but  upon  oath;  every  other 
plea  admitted  the  execution  of  the  instrument.  No  reason 
could  be  imagined,  save  immemorial  usage,  why  a  scroll  should 
give  dignity  to  the  paper.  When  an  actual  seal  was  affixed, 
there  was  in  fact  a  great  difference,  as  in  England,  where  the 
seals  and  armorial  bearings  of  families  were  generally  known 
and  hardly  capable  of  being  counterfeited;  and  this  continues 
to  be  the  case  in  that  country.  The  legislature  of  this  state, 
believing  that  to  require  proof  of  the  execution  of  an  instrument 
not  having  a  scroll  to  it,  incumbered  the  administration  of  jus- 
tice without  cause  where  the  maker  of  the  instrument  would 
not  deny  it  on  oath,  dispensed  with  such  proof.  But  it  often 
happened  that  although  this  fact  was  undisputed,  yet  that  de- 
mand had  been  made  of  the  maker,  and  notice  given  to  the  in- 
dorser,  was  most  seriously  litigated,  and  must  be  put  in  issue. 
Then  again,  in  very  many  cases  growing  out  of  the  failures  of 
1819,  usury  was  relied  upon  as  a  defense.  It  soon  became  a 
question  with  the  bar  how  these  defenses  should  be  made:  as 
to  signing  or  indorsing  a  paper,  not  one  in  a  thousand  disputed 
that,  but  to  be  driven  to  a  special  plea  that  demand  was  not 
made,  or  that  notice  was  not  given,  or  that  usury  had  been 
taken,  and  how  much,  was  most  inconvenient,  and  in  case  usury 
was  the  matter  of  defense,  and  very  often  it  was,  to  prove  the 
plea  precisely  to  meet  the  proof  was  next  to  impossible.  The 
consequence  was,  the  old  defense  and  general  issue  of  non 
assumpsit  was  adhered  to.  The  plea  was  filed  not  on  oath,  and 
on  the  trial  tbe  courts  ruled,  and  most  correctly,  that  the  plea 
did  not  apply  to  a  denial  of  the  making  of  the  note  or  its  in* 
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dorsement;  that  these  were  admitted,  bat  that  the  other  de- 
fenses could  be  made  under  the  plea.  If  the  suit  was  upon  the 
note  against  the  maker,  no  proof  was  required  on  part  of  the 
plaintiff;  if  the  plea  of  non  assumpsii  was  filed,  the  defendant 
was  holden  to  admit  the  prima  facie  cause  of  action,  as  if  pay- 
ment had  been  pleaded  to  an  action  of  debt  upon  a  bill  siugle; 
and  so  when  an  indorser  was  sued,  no  proof  was  required  but 
demand  and  notice  to  fix  him.  The  existence  of  the  paper,  as 
described  in  the  declaration,  was  admitted  by  the  plea,  and  to 
establish  the  demand  and  notice,  it  furnished  no  evidence  if 
produced,  and  therefore  its  production  became  unnecessary 
upon  the  trial. 

The  same  legislature  (1819,  c.  48)  declared  that  the  protesta- 
tion of  notaries  public  should  be  evidence.  This,  however,  not 
being  suflSciently  explicit,  at  the  next  session  (1820,  c.  25,  sec. 
4)  it  was  enacted  that  the  protest  of  the  notary  of  non-nccept- 
ance  or  non-payment  of  negotiable  paper,  and  his  certificate 
that  he  had  given  notice  to  the  indorsers,  should  be  prima 
facie  evidence  of  the  fact  of  notice,  as  well  as  of  demand.  The 
note  was  copied  out  in  the  protest  and  given  in  tijat  form  in 
evidence  in  this  cause;  and  which  protest  was  sufficient  evidence 
of  demand  and  notice.  It  was  precise  in  its  character,  and  the 
production  of  the  original  note  could  not  have  been  of  the  least 
aid  to  the  jury. 

The  second  objection  is,  that  the  note  had  two  indorsements, 
and  that  the  plaintiff  also  put  his  name  on  the  paper  when  he 
deposited  it  in  the  United  States  bank  where  it  was  payable. 
The  indorsements  were  all  in  blank  up  to  the  trial  when  the  two 
first  were  filled  up,  the  second  of  course  to  the  plaintiff.  It  is 
insisted  the  third  indorsement  vested  the  title  of  the  note  in 
the  bank.  Mr.  Ghaffin  proves  the  rule  of  the  bank  is  to  re- 
quire of  those  who  deposit  notes  there  for  collection  to  indorse 
their  names  on  them,  and  for  the  very  plain  reason  that  if  the 
note  is  paid  the  bank  must  know  who  is  the  owner,  as  she  is 
not.  To  the  last  indorser  the  bank  pays  the  money,  and  to 
him  if  the  payment  is  not  made,  the  note  is  returned.  Had  the 
bank  discounted  the  paper  and  the  last  indorser  been  com- 
pelled to  take  it  up,  an  occurrence  of  every  day,  no  necessity 
rested  on  him  to  prove  the  want  of  integrity  and  failure  to  pay 
of  the  maker  and  previous  indorsers;  his  having  possession  of 
the  paper  would  be  sufficient  to  authorize  him  to  fill  up  any 
previous  indorsement  to  himself  on  the  trial  of  the  cause  and 
strike  out  subsequent  or  intermediate  ones:  Chit,  on  Bills,  370. 
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The  plaintiffs'  right  to  sue  Tvas  clear  both  upon  the  fact  that 
the  bank  have  had  title,  and  upon  the  law  grounded  on  the 
prima  facie  evidence  of  title,  that  the  possession  confers  on  the 
holder  of  negotiable  paper  indorsed  in  blank  or  payable  to 
bearer.  These  being  the  only  objections  to  the  proceedings 
below,  the  judgment  must  be  affirmed. 
Judgment  affirmed. 

NoTABT'S  PbOTBST  and  CXBTXnCATX  ABB  EVIDXNGB  OT  NOTIGB  to  an  ln« 

doner:  Browne  v.  Philadelphia  Bank^  9  Am.  Deo.  463.  So^  thoa|^  thenotiM 
WM  giyen  by  an  employee:  Stewart  v.  AlUeonf  Id.  433.  Bat  in  WUiiamaom 
▼.  Turner,  1  Id.  652,  it  is  held  that  the  notary's  protest  must  be  baaed  on  hia 
own  information.  The  oath  of  a  notary  is  insufficient  evidence  of  notice  if 
his  recollection  of  the  facts  is  vlgue  and  uncertain:  Eoffv,  Baldwin^  13  Id. 
385.  As  to  the  admissibility  of  entries  in  a  deceased  notary's  books  as  evi- 
dence of  demand  and  notice,  see  ffaUiday  ▼.  Martinet,  11  Id.  262;  BeU  v. 
Perkins,  14  Id.  745.  As  to  the  admissibility  of  the  testimony  of  a  clerk  of  a 
deceased  notary,  as  evidence  on  this  point  after  examining  the  notarial 
record,  see  Sliarpe  y.  Bingley,  12  Id.  643. 

Holder's  Bight  to  Fill  ob  Stbieji  oirr  Indobsbments. — See,  on  thissab- 
ject,  Morris  y.  Foreman,  1  Am.  Dec  235;  Oorgerai  y.  MeCarty,  Id.  27lh 
Bitchie  V.  Moore,  7  Id.  688  and  note;  BiU  v.  Martin,  13  Id.  372;  Humter  v. 
Bempatead,  Id.  468  and  note. 

HoLDEB  UKDEB  A  BuLNK  Ikdobsembnt  IS  PBEStncBD  the  owner,  and  is 
vested  with  the  right  of  action  on  a  negotiable  instrument:  Abat  t.  Bkm,  13 
Am.  Deo.  313;  BoUon  y.  Harrod,  Id.  306;  Bees  v.  Conoeoeheagme^  16  Id. 
755. 

Plea  of  thb  General  Issue  not  Swobn  to  in  an  action  on  a  negotiable 
instrument  admits  the  making  and  indorsement  of  such  instrument^  whert 
there  is  a  rule  of  court  requiring  a  plea  denying  the  execution  or  indoraement 
of  such  an  instrument  to  be  sworn  to:  Thomas  y.  Clark,  2  McLean,  194»  citing 
the  principal 
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[7  Tsaon,  4M.] 

DiBCBIFTION    OF   LaKB  IN   A   BeTUBN   OF  A  LeVT   OF   EZBOOTION,   la  SOiB- 

dently  certain,  where  it  states  the  leyy  to  haye  been  made  on  the  ri^i^ 
title,  etc.,  of  the  judgment  debtor,  ''in  and  to  seyenty  acres  of  land 
lying  on  the  west  fork  of  Stone's  riyer,"  since  it  may  be  made  oertain. 

Pabol  Evidence  to  Show  that  the  Land  Sold  under  the  execution,  in  such 
a  case,  was  the  only  land  owned  by  the  debtor  in  the  locality  specified 
in  the  return,  is  admissible. 

LocALiTT  AND  BouNDABT  ABE  QxTESTiONS  FOB  THE  JuBT  in  an  aotion  of  etfeot- 
ment  brought  by  the  purchaser  in  such  a  case. 


Ejeotmeut  for  certain  land  claimed  bj  the  plaintiff's  lessor, 
as  purchaser  at  a  sale  on  execution  from  the  county  court  of 
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Butherford  county  against  oue  John  Doak.  The  defendants 
claimed  under  a  conveyance  from  John  Doak.  The  main  ques- 
tion was  as  to  the  sufficiency  of  the  description  of  the  land  in 
the  constable's  return  of  the  levy  of  the  execution  under  which 
the  plaintiff's  lessor  purchased.  That  description  is  given  in 
the  opinion.  The  plaintiff  offered  to  prove,  by  certain  wit- 
nesses, that  the  land  levied  upon,  and  sold  upon  venditioni  ex- 
ponas^  under  the  order  of  condemnation  made  upon  the  return 
of  this  execution,  was  the  only  land  belonging  to  John  Doak, 
in  Butherford  county,  but  the  evidence  was  rejected,  and  the 
plaintiff  excepted.  The  court  below  charged  the  jury,  among 
other  things,  that  the  levy  upon  which  the  condemnation  was 
founded,  was  void  for  uncertainty,  and  the  plaintiff  again  ex- 
cepted. Verdict  for  the  defendants;  motion  for  a  new  trial 
overruled,  and  an  appeal  by  the  plaintiff  in  the  nature  of  a  writ 
of  error. 

8.  D.  Bowan  and  A.  J.  Hoover ^  for  the  plaintiff  in  error* 

(7.  Ready  and  J.  Rucks,  for  the  defendants  in  error. 

By  Court,  Peck,  J.  There  are  many  points  made  in  the 
cause,  though  perhaps  it  may  not  be  necessary  to  notice  any  of 
them,  except  that  on  the  charge  of  the  circuit  court  declaring 
the  constable's  levy  void  for  vagueness  and  uncertainty. 

It  is  insisted  the  description  of  the  land,  as  the  same  is  desig- 
nated in  the  levy,  is  insufficient:  "  Levied  on  the  right,  title, 
claim,  and  interest  that  John  Doak  has  in  and  to  seventy  acres 
of  land  lying  on  the  waters  of  the  west  fork  of  Stone's  river; 
no  personal  property  to  be  found.  May  12,  1880."  The  de-' 
scription  necessary  to  be  given  of  the  land  levied  on,  has  not 
frequently  been  directly  made  a  question  in  our  courts;  it  might 
be  difficult  to  lay  down  a  general  rule  by  which  officers  could 
be  directed  iu  making  them,  or  the  courts  be  governed  in  de- 
.ciding  upon  them  when  made;  in  the  case  before  us,  there  is 
the  quantity  of  land,  the  name  of  the  owner,  and  the  water 
course  whereon  the  same  is  situated. 

There  may  not  be  certainty  to  every  intent,  nor  is  it  neces- 
sary there  should  be  in  such  a  case;  certainty  to  a  general  intent, 
such  as  would  put  the  owner  and  purchasers  upon  inquiry,  af- 
fording the  means  of  complete  information,  is  all  that  can  be 
expected.  But  the  levy  of  itself  should  not  be  laid  hold  of,  be- 
cause it  is  supposed  not  to  point  minutely  to  the  estate  set  apart 
for  the  satisfaction  of  the  debt.  The  advertisement  should,  and 
we  may  reasonably  suppose  has,  with  greater  identity,  fixed  the 
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locality.  The  officer  is  supposed  to  have  done  his  duty,  and 
the  maxim,  id  cerium  est  quod  cerium  reddi  potesi^  has  applica- 
tion. The  deed,  we  know,  usually  follows,  and  amplifies  the 
description  in  the  advertisement;  none  of  these  should  be  in- 
consistent with  the  levy.  If  a  case  was  presented  where  the 
description  was  inconsistent  with  the  levy,  where  there  was  a 
want  of  fitness,  there,  indeed,  the  court  would  look  to  the  dis- 
crepancy with  vigilance,  to  see  that  a  fraud  through  such  a 
guise  should  not  be  let  in.     This  is  not  such  a  case. 

The  plaintiff  had  a  right  to  his  evidence;  locality  and  boand- 
ary  are  questions  for  the  jury.  We  can  not  know  but  in  the 
proof,  particularly  the  advertisement  which  may  be  produced, 
but  that  the  plaintiff  would  have  made  that  certain,  which, 
from  the  return,  might  have  appeared  doubtful;  still  this  is 
proof  which  might  have  been  rebutted.  On  this  point  alone, 
we  are  of  opinion  the  judgment  must  be  reversed. 

There  is  another  point  in  the  cause  which  may  serioasly 
affect  the  plaintiff's  right  under  his  execution,  and  that  point 
is,  to  what  time  shall  the  lien  relate;  shall  it  relate  to  the  levy, 
or  shall  it  relate  to  the  condemnation  upon  the  return  into  courtf 

This  question,  so  far  as  I  am  informed,  is  new;  and  as  it  has 
not  been  debated,  we  will  not  give  a  hasty  opinion  upon  it. 

Judgment  reversed. 

CxRTAiirrY  or  BBSCBipnoy  in  SHEBivr's  Lxvr,  Rbtubk,  ob  Dud. — ^The 
foregoing  case  came  again  before  the  court  in  Parker  v.  Swan,  1  Humph.  SO, 
and  the  description  in  the  levy  waa  again  decUrcd  to  he  sufficiently  certain. 
Green,  J.,  said:  "The  title  does  not  rest  upon  the  description  in  the  levy, 
but  the  deed  follows  and  defines  its  locality  with  precision.  All  that  is 
necessary  in  the  levy  is  some  general  description  that  will,  by  reasonable  in- 
tendment, connect  it  with  the  sale  and  deed,  so  that  a  tract  of  land  different 
from  the  one  levied  on  may  not  be  sold  and  conveyed.  This,  we  think,  is 
given  in  the  levy  before  us."  Technical  accuracy  in  the  description  of  the 
property  in  a  return  on  execution  is  not  required,  but  it  must  be  sufficient  to 
enable  the  property  to  be  identified:  Duvall  v.  Water 8^  IS  Am.  Dec.  350.^ 
A  general  description  in  the  schedule  and  advertisement  of  a  sale  on  ezecn- 
tiou  ia  sutficient:  Berry  v.  Griffith^  Id.  309.  A  sherifiTs  deed  describing  ths 
property  as  ''all  that  plantation  or  tract  of  land  lying  in  Sumter  district"  is 
invalid  for  uncertainty,  and  can  not  be  aided  by  parol  or  by  the  advertiaemeDt: 
Broughton  v.  Birchmore,  Id.  054. 

Cebtainty  in  Description  in  CoNTBAcr  for  Sale  of  Land. — See,  on  tliif 
point,  the  note  to  At  wood  v.  Cobb,  26  Am.  Dec.  665. 
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Duncan  v.  Martin. 

[7  Tkbobb,  619.] 

BiQUEST  or  Pebsonaltt  to  a  Woman  and  thb  '*Hkibs  of  hkb  Bodt 
lawfully  begotten*'  vests  the  entire  interest  in  the  first  taker. 

Bill  in  equity  to  determine  the  right  of  the  complainants  as 
heirs  of  the  body  of  Mrs.  A.  Perkins,  deceased,  to  certain 
slaves.  The  slaves  in  question  were  bequeathed  to  Mrs.  Per- 
kins by  her  father.  The  language  of  the  bequest  is  stated  in 
the  opinion.  The  defendants  demurred  specially  on  the  ground 
that  Mrs.  Perkins  took  the  absolute  interest  in  the  said  slaves, 
and  that  they  belonged  to  her  husband,  who  survived  her,  and 
under  whom  the  defendants  claimed.  Bill  dismissed  and  the 
complainants  appealed. 

John  J.  Whiie^  for  the  complainants. 
J.  S.  Yerger,  for  the  defendants. 

By  Oourt,  Gbken,  J.  The  bequest  in  this  will  to  *'  A.  Per- 
kins to  her  and  the  heirs  of  her  body  lawfully  begotten,'^  if 
applied  to  realty,  would  create  an  entail.  The  rule  of  law  is, 
that  whenever  the  words  of  a  bequest,  if  applied  to  realty, 
would  create  an  entail,  when  applied  to  personalty  vests  the 
absolute  interest  in  the  first  taker.  The  words  in  this  will  be- 
ing applied  to  personalty,  vested  the  entire  interest  in  Mrs. 
Perkins.  The  decree  of  the  court  below  must  therefore  be  af- 
firmed. 

Decree  affirmed. 


Absolute  Estatb  in  Pxbsonaltt  is  Given  by  a  Bbquest  to  one  for  life 
and  "  to  her  children  forever:"  Shearman  v.  Angd^  23  Am.  Dec.  166.  In 
Clark  ▼.  Clark,  2  Head,  338,  the  principal  case  was  recognized  as  an  author- 
ity for  the  position  that  where  the  words  of  a  will,  if  applied  to  realty,  would 
create  an  estate  tail,  they  will,  when  applied  to  personalty,  vest  the  absolute 
property  in  the  first  taker;  but  the  rule  was  held  not  to  apply  to  a  bequest  of 
■lavee  to  the  testator's  daughter,  a  /eme-w^f ,  subject  to  the  provision  that 
"the  said  negroes,  with  their  increase,  shall  be  entailed  on  my  said  daughter 
Martha  J.  and  her  children,  and  not  to  be  taken  for  the  debts  of  her  hus- 
band," the  oourt  being  of  the  opinion  that  the  use  of  the  word  ''entailed'* 
ooold  not  be  supposed  intended  to  create  an  estate  tail  in  the  technical  sense, 
but  to  settle  the  property  on  the  daughter  for  life,  free  from  the  control  of 
her  husband,  with  remainder  to  her  children,  if  she  should  have  any,  and  a 
decree  was  made  in  accordance  with  this  construction.  The  correctness  of  the 
general  principle  laid  down  in  Duncan  v.  Martin  was  conceded  also  in  Loving 
V.  Hunter,  8  Yerg.  30,  but  was  held  inapplicable  where  the  words  of  the  will 
under  consideration  were:  "The  remaining  two  thirds  of  my  estate  I  lend 
imto  my  three  daughters,  etc.  [naming  them],  to  them  during  their  natural 
lives,  and  then  given  to  the  lawfully  begotten  heirs  of  their  bodies;"  and  it 
mm  decided  that  by  this  provision  an  estate  for  life  only  was  given  to  the 
teighters,  with  remainder  over  to  their  children. 
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Battle  v.  BERma 

[7TSMBB,899.] 

Dkbxx  vob  Mohxt  ttkdeb  the  Act  of  1787,  c.  22»  aeo.  2,  baa  the  nmr 

force  aa  a  judgment  at  law. 
Btatutb  ot  Fkattds  ot29  Cak.  II.,  relating  to  the  lien  of  ezeentiona  on  pecw 

Bonalty,  is  not  in  force  in  Tennessee. 
OooDS  or  A  Debtob  abjb  Bound  bt  a  Degbxb  Awabdino  EIzbodtion,  from  tli» 

rendition  thereof,  as  against  a  subsequent  purchaser  from  the  debtor 

before  the  execution  is  actually  issued. 

Bill  for  an  injunction  against  the  sale  of  a  certain  slave  on  an 
execution  in  favor  of  Battle,  the  defendant,  against  one  Clark. 
The  execution  was  issued  on  a  decree  for  money  recovered  in 
the  Franklin  chancery  court,  November  15, 1831,  which  awarded 
execution  in  the  usual  form.  Said  execution  was  issued  in 
January  1832,  tested  of  November  term,  and  was  levied  on  the 
slave  in  question.  The  complainant,  Bering,  purchased  said 
slave  of  Clark  in  December,  1831.  The  court  below  made  the 
injunction  prayed  for  perpetual,  and  the  defendant.  Battle, 
appealed. 

J.  S.  Terger  and  F.  B.  Fogg,  for  the  appellant. 

B.  O.  Fo8ter,jun.,D.  Craighead  and  LaughUn,  for  the  appellee* 

By  Court,  Catbon,  C.  J.  First,  as  to  the  effect  of  the  decree* 
By  the  act  of  1787,  c.  22,  sec.  2,  it  is  enacted,  "  that  in  all 
oases  where  decrees  may  have  been  made  in  any  suit  in  equity 
in  any  of  the  courts  of  this  state,  or  shall  hereafter  be  made 
for  any  sum  or  sums  of  money,  it  shall,  and  may  be  lawful  for 
execution  to  issue  thereon  against  the  defendant's  body,  or 
against  his  goods  and  chattels,  lands  and  tenements,  to  satisfy 
such  decree  (and  lands  and  tenements,  goods  and  chattels,  shall 
be  bound  by  such  decree  and  execution  in  the  same  manner  as 
lands  and  tenements,  goods  and  chattels,  are  by  judgments  in 
law),  and  costs,  in  the  same  manner  as  executions  may  or  shall 
issue  in  the  courts  of  law." 

The  decree  of  Battle  against  Clark,  therefore,  had  the  force 
of  a  judgment  at  law.  Does  a  judgment  at  law  overreach  an 
alienation  made  by  the  execution  debtor  after  the  judgment 
rendered,  and  before  the  execution  comes  to  the  sheriff's  handsf 

The  relation  of  executions  has  so  often  been  before  this  court, 
that  we  will  not  repeat  what  has  been  heretofore  said  on  the 
subject.  That  the  statute  of  frauds,  29  Car.  II.,  is  not  in  force 
here,  nor  was  it  ever  in  North  Carolina,  has  been  declared  in 
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almoBt  every  case  treating  on  liens  and  execations  for  forty 
years.  We,  therefore,  must  be  governed  by  the  common  law. 
in  the  case  before  us;  and  by  the  common  law,  the  goods  of  the 
debtor  are  bound  from  the  time  the  execution  is  awarded;  but 
the  difficulty  with  us  has  been,  when  this  was  done.  This  court., 
in  Johnson  v.  Ball,  1  Yerg.  292  [24  Am.  Dec.  451],  held,  that  to 
award  was  to  adjudge,  to  give  anything  by  judicial  sentence;  that 
our  judgments  in  termtaward  execution;  and  that  to  this  date  at 
least,  the  execution  tested  as  of  the  term  at  which  the  judgment 
was  rendered  relates,  by  the  English  and  American  authorities. 
In  Frealon  v.  Surgoine^  Peck,  80,  the  same  rule  is  recognized. 
The  court  declare  that  the  execution  bound  the  debtor's  prop- 
erty from  its  test;  and  if  he  died  after  the  judgment  rendered, 
but  before  the  execution  came  to  the  sheriff's  hands,  yet  no 
proof  could  be  heard  or  inquiry  made  as  to  this  fact,  if  the  exe- 
cution was  tested  before  the  death,  and  the  judgment  was  before. 

In  the  31  Elizabeth  (Oro.  Eliz.  174),  it  was  holden  that  if 
tkfieri/adaa  be  directed  to  make  execution  of  goods,  and  after 
the  test  of  the  writ,  and  before  the  sheriff  executes  it,  the  party 
sells  the  goods  bona  fide,  they  can  be  taken  in  execution;  for 
by  the  award,  the  goods  are  bound,  so  that  they  may  be  taken 
in  execution  in  whose  hands  soever  they  come.  Oro.  Eliz.  440, 
2  Bac.  Abr.  733,  and  10  Yin.  Abr.  566,  are  to  the  same  effect. 
Suppose  a  sale  had  been  made  by  the  sheriff,  by  virtue  of  Bat- 
tle's judgment,  and  Bering  had  sued  the  purchaser  in  detinue 
for  the  slave.  The  purchaser  would  have  relied  upon  the  de- 
cree, which  ordered  execution  to  issue,  and  on  the  fi.  fa.  issued 
in  pursuance  of  the  decree,  and  bearing  even  date  with  it  and 
the  purchaser's  title,  by  relation,  must  have  been  holden  to 
have  vested  when  the  execution  creditor's  right  to  satisfaction 
vested,  which  was  when  execution  was  awarded  him  by  the  de- 
cree: 2  Hayw.  245. 

Since  the  decision  of  this  court  in  Preston  v.  Surgoine,  in 
1823  (Peck,  80),  no  discretion  is  left  to  the  court;  we  dare  not 
hold  that  no  lien  is  fixed  until  the  execution  is  actually  taken 
out  of  the  clerk's  office.  The  judgment  was  had  against  Sur- 
goineinlfay;  on  the  fourteenth  of  August  he  died;  and  on 
the  sixteenth,  Preston  took  out  his  execution.  The  cause  was 
argued  and  advised  upon.  Judge  White  delivered  an  opinion, 
that  the^./a.  did  not  bind  the  goods  of  Surgoine,  and  could  not 
be  executed  by  the  sheriff  disregarding  the  death,  and  that  the 
execution  should  be  quashed.  But  the  other  three  judges  held, 
that  in  case  of  personals,  if  a,fieri/acia8  issue  after  the  death 
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of  defendant,  tested  as  of  the  term  preceding  his  death,  it 
binds  the  goods,  and  they  are  in  cusiodia  legis,  not  in  the  hands 
of  the  executor.  Haywood,  Peck,  and  Brown  concurring.  And 
this  is  in  accordance  with  the  opinion  of  Judge  Haywood,  as 
expressed  in  1795,  in  Winstead  t.  Winstead,  1  Hayw.  246.  The 
decision  pursues  the  common  law  authorities:  10  Yin.  Ex.,  A, 
a,  566;  2  Ld.  Baym.  849;  and  the  opinion  of  the  majority  of  the 
court  determines  that  the  common  law  is  unaltered  by  our  stat- 
ute, requiring  clerks  and  sheriffs  to  indorse  on  process  the 
time  of  its  issuance  by  the  clerk,  and  delivery  to  the  sheriff. 

That  the  statute  of  Charles  11.,  declaring  no  execution 
should  form  a  lien  on  personals  so  as  to  defeat  bona  fide  pur- 
chasers, etc.,  is  the  safer  rule,  we  think  true;  but  the  legisla- 
ture has  not  so  declared,  and  it  is  the  duty  of  this  court  to 
administer  the  law  as  it  is  found  to  exist.  The  decree  of  the 
circuit  court  must,  therefore,  be  reversed,  and  the  bill 
dismissed. 

Decree  reversed. 

ExaounoN  Bdxds  Persokaltt  vrom  what  Tdo. — See  BeaU  v.  Otwnwqr, 
5  Am.  I>ec  348;  Haggerty  ▼.  WHber^  8  Id.  321;  Crenon  t.  Stout^  373;  Beak 
V.  AUen^  9  Id.  221;  Orun  y.  Jo&imou,  11  Id.  763  and  note;  Jonea  v.  J<mu^ 
18  Id.  327;  Palmer  y.  Clarke,  21  Id.  340;  Johnatm  y.  Bally  24  Id.  451  and 
note;  CoUmgsuwrth  v,  Horn,  Id.  753;  MiUkm  v.  Biley,  25  Id.  149  and  note; 
Hiehman  y.  Caldwell,  27  Id.  274  and  note.  That  an  execution  in  Tennenee 
binds  from  its  teste,  and  that  the  statute  of  29  Car.  IL,  sec.  3,  is  not  in 
force  in  that  state,  see  Johnson  y.  Ball,  24  Id.  451.  So  held,  also,  in 
Dalty  y.  Perry,  9  Yerg.  443,  and  Peck  y.  Robinson,  3  Head.  439,  citing  the 
principal  case.  It  is  cited,  also^  on  the  same  point,  in  Black,  Adm'r,  y. 
Planters^  Bank,  4  Humph.  368,  and  Neil  y.  Gaul,  1  Coldw.  397,  where  it  is 
held  that  a  /L/a.,  tested  before  the  defendant's  death,  but  issued  afterwanl% 
binds  the  decedent's  goods.  The  case  is  also  referred  to  as  an  authority  m 
SteuKtH  y.  Kuekols,  15  Ala.  231. 

Tkbmb  JnnoMXNT  and  Dsobu  abb  Dxclasbd  iNTKBCHANaiABLB  hyuso, 
2970  of  the  Tennessee  code. 


Fbiebson  t;.  Van  Buben. 

[7  TnoUp  6(M.] 
OoNSTBUonoK  ov  Will. — ^Where  a  testator  devises  all  his  property  to  his 
wife  during  life  or  widowhood,  and  then  provides  as  follows:  '*  My  wifs 
are  to  have  an  equal  portion  of  the  property  with  the  children:  if  she 
marries,  there  is  to  be  an  equal  division  with  her  and  my  children  of  the 
whole  property:  there  is  to  be  a  division  each  time  that  either  of  my 
childrai  arrives  at  the  age  of  twenty-one  years,  with  them  and  my  wife; 
if  she  marries,  she  is  not  to  •share  with  the  children  in  their  separate 
division;  should  either  of  them  lose  their  breath  entirely,  she  is  not  to 
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share  with  my  children  neither;"  the  wife,  if  she  continues  sole,  is  to 
share  equally  with  the  children,  and  as  each  becomes  of  age  or  marries, 
there  is  to  be  a  division,  such  one  taking  his  portion  absolutely,  the  res- 
idno  remaining  in  common  until  another  like  event,  until  at  last  the 
wife  and  the  last  remaining  unmarried  or  infant  child  share  equally  in 
the  residue.  If  the  wife  marries,  there  is  then  to  be  an  equal  division 
between  her  and  the  children,  she  taking  her  portion,  leaving  the  residue 
in  common  among  the  children,  to  be  divided  as  each  becomes  of  age  or 
marries,  such  one  then  taking  his  portion  absolutely,  and  if  any  one  of 
the  children  die  before  marriage  or  coming  of  age,  his  portion  is  to  vest 
in  the  surviving  children,  the  wife  taking  no  share  therein. 

BiQUBST  IS  OF  TSs  ESTATE  AS  AN  Agorsoatb  Fund  to  the  children  as  a 
dasa  in  such  a  case,  they  taking  as  tenants  in  common,  and  if  one  diet 
before  twenty-one  or  marriage,  the  estate  survives  to  the  others. 

Hubs  of  a  Child  Dtino  undkb  Age,  and  Unmabbisd,  other  than  tba 
surviving  children  of  the  testator,  are  entitled  to  no  part  of  the  estate  ao 
devised.  * 

Bill  filed  by  the  only  Barviving  child  of  James  Pain,  de- 
oeased,  together  with  her  husband,  to  determine  her  rights  un- 
der her  father's  will.  The  will  devised  to  the  wife  of  the  tes- 
tator all  of  his  property  during  her  life  or  widowhood,  she  to 
pay  his  debts  and  clothe  and  educate  his  children.  It  then 
provided:  "  My  wife  are  to  have  an  equal  portion  of  the  prop- 
erty with  the  children:  if  she  marries,"  etc.  The  remaining 
clauses,  so  far  as  material,  are  stated  in  the  opinion.  The  tes- 
tator left  surviving  him  his  wife  and  three  children.  His 
widow  married  the  defendant,  Van  Buren,  a  few  years  after- 
wards. One  fourth  of  the  estate  was  allotted  to  her,  leaving 
the  rest  undivided.  Two  of  the  children  afterwards  died  un- 
der age  and  unmarried.  Several  children  were  bom  to  the  tes- 
tator's widow  after  her  marriage  with  Van  Buren,  and  before 
the  death  of  the  two  children  of  the  testator  before  mentioned. 
These  children  of  Van  Buren  and  wife  now  claim  an  equal  share 
with  the  surviving  child  of  the  testator  in  the  portions  of  the 
two  deceased  children,  and  the  chancellor  decreed  accordingly. 
The  complainants  appealed. 

F.  B,  Fogg,  for  the  complainants. 

Oeorge  S,  Yerger  and  Oideon  J,  Pillow,  for  the  defendants. 

By  Court,  Green  J.  Although,  from  the  inartificial  manner 
in  which  this  will  is  drawn,  it  seems  at  the  first  view  to  be  diffi- 
cult to  compreheud  the  meaning  of  the  testator;  yet,  upon  a 
close  examination  of  this  instrument,  the  difficulty  disappears. 
The  testator,  contemplating  the  possibility  of  the  marriage  of 
his  wife,  has  made  a  disposition  of  his  property  as  applicable 

AM.  Deo.  Voim  XZVn— 34 


630  Friebson  v.  Van  Buben.  [Tenn* 

to  the  state  of  things  which  may  exist,  either  upon  her  contin- 
uing sole,  or  upon  the  event  of  her  marriage.  If  she  continue- 
sole,  she  is  to  share  equally  with  the  children,  and  as  any  one- 
of  them  may  become  of  age,  or  marry,  there  is  to  be  a  division, 
and  such  one  is  to  take  its  portion,  which  then  vests  absolutely 
in  the  child  so  becoming  of  age  or  marrylDg;  the  residue  re- 
maining in  common,  until  another  like  event,  when  the  same- 
process  is  to  take  place,  until  at  last,  the  mother  and  the  re- 
maining unmarried  or  infant  child  are  to  share  equally  in  the 
residue.  But  if  she  marries,  there  is  to  be  an  equal  divisioiL 
with  the  children,  and  she  is  to  take  her  share  out  of  the  com- 
mon stock,  leaving  the  portion  belonging  to  the  childrian  still 
undivided.  As  any  one  of  the  children  may  become  of  age,  or 
many,  a  division  is  to  take  place  among  them,  and  the  portion 
of  such  one  is  to  be  separated  from  the  common  stock,  and  held, 
as  his  or  her  absolute  property.  And  if  any  one  of  the  children 
should  die  before  becoming  of  age,  or  marrying,  the  portion  of 
such  one  is  to  vest  in  the  survivors,  the  mother  having  no  share 
of  such  portion. 

The  language  of  the  will  is,  "  if  she  marries,  there  is  to  be  an 
equal  division  with  her  and  my  children  of  the  whole  property: 
there  is  to  be  a  division  each  time  that  either  of  my  children 
arrives  at  the  age  of  twenty-one  years,  or  marries,  with  them 
and  my  wife;  if  she  marries,  she  is  not  to  share  with  the  children 
in  their  separate  division;  should  either  of  them  lose  their 
breath  entirely,  she  is  not  to  share  with  my  children,  neither/* 
The  only  possible  sense  of  this  last  clause  is,  that  as  the  wife  i» 
not  to  share  with  the  children,  if  one  of  them  die,  as  a  conse-^ 
quence,  the  surviving  children  are  to  take  the  estate.  To  say  thai 
she  shall  not  share  with  them,  is,  in  effect,  to  say  that  they  shall 
be  exclusively  entitled.  Taking  it  for  granted,  that  this  is  the 
plain  sense  of  the  will,  it  is  a  limitation  of  the  estate  to  the  sur* 
vivors,  upon  the  death  of  any  one  of  them,  before  arriving  at 
full  age  or  marrying.  Although  it  is  not  expressly  said,  that 
the  limitation  is  confined  to  a  dying  before  marriage,  or  amval 
at  full  age,  yet,  that  is  the  plain  meaning  of  the  testator;  because 
the  estate  is  to  vest  in  severalty  on  the  happening  of  either  of 
those  events,  and  becomes  absolutely  the  property  of  the  holder; 
and  because,  io  the  clause  under  consideration,  the  testator 
speaks  of  the  "  separate  divisions  of  the  children,"  as  before 
stipulated,  and  in  connection  with  this,  speaks  of  the  death 
of  any  one  of  them,  and  says,  that  **  in  such  case,  she  is  not  te 
share  with  my  children,  neither."    Here,  then,  he  can  onljr 
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mean  a  death,  happening  before  the  time  at  which  it  is  pre- 
scribed in  the  will,  that  these  separate  divisions  shall  take 
place.  It  may  also  be  observed,  that  this  estate  was  an  aggregate 
fund,  and  was  bequeathed  by  the  testator  to  bis  children  as  a 
class^  and  they  took  as  tenants  in  common.  In  such  case,  if 
one  die  before  the  period  when  the  division  was  to  take  place, 
that  is,  twenty-one,  or  marriage,  the  estate  survives  to  the  others: 
8  Atk.  80;  1  Turn.  &  B.  413,  415.  The  testator  here  clearly  in- 
tended that  the  estate  should  be  kept  in  one  aggregate  mass, 
until  the  happening  of  some  of  the  events  upon  which  portions 
of  it  were  to  be  taken  out,  leaving  the  balance  still  unbroken. 
It  was  the  share  of  any  one  of  his  children,  who  might  die 
before  twenty-one  or  marriage,  in  this  unbroken  mass,  that  he 
intended  to  linxit  to  the  survivors.  The  language  clearly  shows 
that  he  intended  his  estate  should  go  by  virtue  of  the  will,  and 
not  be  distributed  under  the  statute.  The  very  exclusion  of 
the  wife,  who,  by  law,  would  have  been  entitled,  is  proof  of 
this;  and  when  we  add  to  this  the  plain  inference  from  the  lan- 
guage of  the  will,  that  in  the  event  of  the  death  of  one,  "  she  is 
not  to  share  with  my  children,"  it  is  put  beyond  doubt,  and 
fixes  the  limitation  to  those  children  with  whom  she  was  not  to 
share.  It  would  be  a  strange  construction  to  say,  that  he  in- 
tended to  exclude  her  if  she  married,  and  yet  that  he  designed 
to  let  in  the  issue  of  such  marriage. 

If  this  be  the  meaning  of  the  will,  the  next  inquiry  is,  whether 
there  is  any  rule  of  law  which  will  prevent  the  intention  of  the 
testator  from  taking  effect.  There  surely  is  none.  The  chil* 
dren  had  no  power  to  dispose  of  their  estates  within  the  time 
limited  for  the  death  to  happen.  It  must  occur,  at  the  farthest, 
in  less  than  twenty  years.  Then,  as  the  testator  had  the  power 
to  give  his  estate  to  his  children,  to  be  divested  upon  the  hap- 
pening of  a  particular  event,  which  must  occur  in  less  than 
twenty  years,  and  having,  as  we  think,  made  the  limitation  in 
this  case,  we  are  of  opinion  that  his  intention  ought  to  be  car- 
ried into  effect,  and  that  the  decree  be  reversed,  and  a  decree 
for  complainants. 

Decree  reversed. 


WmcRR/ASt  AoosBOATB  FuKD  IS  BiQtTKATHSD  to  the  testator's  children  m 
a  cUuBS,  and  one  dies  before  the  period  of  division,  the  estate  sarvives  to,  and 
vests  in  the  others;  otherwise  where  the  bequest  is  to  individnals  nomi** 
naUm:  Satlerfidd  v.  J^ayes,  11  Humph.  60,  citing  the  principal  case.  It  is 
dted  to  the  same  point  in  BridgewcUer  v.  Gordon,  2  Sneed,  0,  where,  how- 
ever, the  principle  is  held  to  apply  only  **  in  the  case  of  an  aggregate  fund 
given  to  a  class  of  persons  as  an  unit,  and  who  take  a  joint  interest  in  the 
fwid." 
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Bbainabd  V.  SniiPHiN,  Jun. 

[6  VlBMOHT,  0.] 

JninoB  IS  NOT  Part  or  a  Person's  Name  in  law. 

Whisb  an  Execution  fob  the  Collection  of  aMilftartFinb  ledtea  that 

it  was  imposed  by  C.  S.,  captain,  and  was  signed  C.  S.,  Jan.,  captain,  it 

will  be  a  justification  to  the  person  acting  nnder  it. 

Trespass  for  the  value  of  cloth.  The  defendant  justified  un- 
der an  execution  issued  on  an  amercement  of  Brainard  for  de- 
linquency of  military  duty.  The  execution  was  signed  Corne- 
lius Stilphin,  jun.y  but  recited  that  the  fine  was  inflicted  by  Cor- 
nelius Stilphin,  captain.  The  execution  was  therefore  excluded 
on  the  trial,  whence  the  defendants  excepted. 

Stephens f  Smith,  and  Boyce,  for  the  defendant. 

The  names  of  counsel  for  the  plaintiff  are  not  stated. 

By  Court,  Mattocks,  J.  The  question  which  is  raised  in 
this  case,  is  whether  there  is  such  a  fatal  repugnancy  in  the  ex- 
tent or  execution  under  which  the  defendants  justify,  as  to 
make  the  captain,  who  issued  the  same,  and  the  orderly  ser- 
geant, who  executed  it,  trespassers.  And  the  objection  is,  that 
the  warrant  recites  that  the  fine  was  inflicted  by  Cornelius 
Stilphin,  captain,  and  is  signed  by  Cornelius  Stilphin,  jbn.,  cap- 
tain. If  these  names  must  be  considered  as  meaning  two 
persons,  then  the  process  is  bad.  But  if  they  may  be  considered 
the  same  person  by  any  legal  intendment,  then  it  is  well.  Ques* 
tions  of  misnomer  have  generally  arisen  upon  pleas  of  abate* 
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menty  and  our  ancient  sages  were  nearly  as  nice  upon  names, 
as  the  fathers  were  upon  the  question  whether  a  baptism  in 
bad  Latin  could  be  canonical.  In  Crane  v.  King,^  1  Willes, 
554,  the  plaintiff  declared  against  Henry  King,  otherwise  Henry 
Yaughan  King;  and  the  declaration  was  adjudged  bad,  be- 
cause the  defendant  could  not  ha^e  two  Christian  names  at  the 
same  time.  In  Eolmany,  Walden,  1  Salk.  6,  defendant  pleaded 
in  abatement  that  he  was  baptized  by  the  name  of  John,  and  was 
not  called  or  known  by  the  uame  or  surname  of  Benjamin  Wal- 
den.  Plaintiff  replied  he  was  called  and  known  by  the  name  and 
surname  of  Benjamin  Walden.  To  this  defendant  demurred, 
and  at  first  the  court  inclined  against  the  replication,  on  the 
ground  that  the  only  material  part  of  the  plea  was  the  name  of 
baptism,  and  that  he  could  have  no  other.  But  at  last  it  was 
decided  the  other  way — Holt,  C.  J.,  saying  that  "  one  may 
have  a  nomen  and  a  cognomen,  that  never  was  baptized,  as 
thousands  in  fact  have;"  and  in  Boioen  y.  ShapcoU,  1  East,  542, 
and  in  Sabine  v.  Johnstone,  1  Bos.  &  Pul.  60,  it  was  decided 
that  if  the  defendant  was  known  by  one  name  as  well  as 
another,  he  might  be  sued  by  either.  In  Franklin  t.  TcUmadge, 
5  Johns.  84,  it  was  decided  that  a  writ  should  not  abate  for 
omitting  the  middle  name,  on  the  old  ground  that  a  person  has 
no  right  to  have  two  Christian  names. 

In  Lepra  y.  Broion*  1  Salk.  7,  defendant  was  declared  against 
as  A.  B.  of  D.  in  the  custody  of  the  marshal.  The  defendant 
pleaded  in  aba[tement  that  his  father  lived  in  D.  likewise,  and 
that  his  name  was  A.  B.,  and  that  he,  the  defendant,  ought  to 
haye  been  called  junior  in  the  bill.  The  court  said,  any  other 
appellation  to  distinguish  father  and  son  was  as  good  as  senior 
or  junior;  and  the  son's  being  in  custody  of  the  marshal,  was  a 
sufficient  distinction.  They  also  said,  if  father  and  son  had 
lived  in  different  counties,  and  the  process  had  been  an  original 
one,  there  had  been  no  need  of  such  addition;  and  in  pursuance 
of  this,  the  courts  in  New  York  and  Massachusetts  have  decided 
that  junior  is  not  in  law  any  part  of  a  person's  uame.  Indeed, 
how  can  it  be?  Not  by  baptism.  No  male  is  thus  baptized; 
and  females,  it  is  believed,  never  have  that  appellation. 

The  son,  when  he  comes  to  correspond,  or  do  business,  as- 
sumes this  addition  to  his  name,  if  his  residence  is  near  his 
father's,  to  prevent  mistakes  by  confounding  names  and  per- 
sons: and  this,  as  the  residence  of  either  party  shifts,  he  drops 
and  assumes  at  pleasure,  not  asking  leave  of  the  legislature, 

1.    S^ami T.  Kimg,  2*   L^Mw,  Browne, 
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as  is  done  when  it  is  proposed  to  exchange  an  iincoath  nam€ 
for  one  that  is  more  sonorous.  Junior,  then,  being  but  an  ad- 
dition of  designation 9  which  it  is  sometimes  proper  to  use  and 
sometimes  useless,  like  second  and  third,  which  are  also  often 
used,  and  as  the  propriety  of  its  use  depends  on  time  and  place, 
if  the  captain  was  C.  Stilphin,  jun.,  as  he  has  signed  himfielf— 
if  on  the  twenty-eighth  day  of  June,  when  the  plaintiff  was 
amerced,  his  father  lived  out  of  the  county,  accordiug  to  7 
Salk. ,  or  out  of  town,  according  to  the  practice  of  some,  or  out 
of  the  state  or  the  United  States,  then  the  captain  might  have 
properly  called  himself  Cornelius  Stilphin:  and  if  before  the 
fifteenth  of  July,  1830,  when  the  execution  was  dated  and 
signed,  the  father  had  come  into  the  same  town  or  county  to 
dwell,  then  it  would  have  been  consistent  to  sign  himself  Cor- 
nelius Stilphin,  jun.,  captain.  If  such  was  the  fact,  the 
proceedings  would  be  punctiliously  correct.  And  to  meet  a 
technical  objection  founded  on  a  clerical  error  in  fact,  any  in- 
tendment short  of  absolute  absurdity  should  be  made.  But 
upon  more  enlarged  principles,  as  junior  is  no  part  of  the 
name,  why  may  it  not  be  expunged  or  treated  as  surplusage,  as 
if  it  had  been  **  of  St.  Albans,  or  Boanoke?" — and  then  the  two 
supposed  captains  will  be  a  unit,  and  this  junior  will  no  longer 
perplex  his  seniors  by  causing  them  to  demur  upon  this  knotty 
ease. 

The  constitutionality  of  the  militia  law  has  been  pi^sented  in, 
the  plaintiffs  brief  in  this  court:  but  as  that  question  was  not 
stated  below,  and  this  law  has  been  so  long  acquiesced  in,  we 
have  not  thought  it  necessary  to  go  into  that  point. 

Upon  the  whole,  we  think  there  is  no  such  irregularity  in 
this  extent  as  would  render  it  void,  or  not  a  justification  to  the 
justice  and  sheriff,  if  it  had  been  an  execution.  And  it  would 
be  the  height  of  injustice  to  hold  military  officers,  whose  main 
duties  are  not  of  a  clerical  cast,  to  a  greater  strictness  in  such 
matters  than  would  be  required  of  the  judiciary,  whose  duty  it 
is  especially  to  know  and  to  follow  the  forms  of  law. 

The  judgment  of  the  county  court  is  reversed. 


JuNiOB.— Where  a  father  and  son  have  the  same  name,  it  will  be  pr»- 
•nmed  that  the  father  is  meant  where  the  name  is  nsed  without  ezpUnation: 
Brown  v.  BenigfU,  23  Am.  Dea  373.  But  "junior"  is  no  part  of  a  msn'f 
name;  and  which  one  of  two  persons  bearing  the  same  name  is  meant,  tht 
word  "junior"  or  "senior"  not  appearing,  is  a  question  of  faet:  Johman  ▼• 
ElUion,  16  Id.  163. 
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Town  op  Burlington  v.  Fosby. 

[6  Ykbicoht,  88.] 
As  iLUOimcATB  ChiIiD  can  Inbebit  from  another  illegitimate  child  of  the 
same  mother. 

Appeal  from  the  decree  of  the  probate  court.  The  town  of 
BurliDgton  claimed  the  property  in  qaestion  by  escheat  from 
Thomas  Jackson,  deceased,  a  bastard,  and  Bhoda  Fosby  claimed 
the  estate  as  heir,  she  being  also  an  illegitimate  child  of  Jack- 
flon's  mother. 

Lyman  and  Marshf  for  the  defendant. 

Maeck,  contra. 

By  Court,  Mattocks,  J.  The  only  question  presented  in  this 
case  is,  whether  "  one  illegitimate  child  can  inherit  to  another 
illegitimate  child  of  the  same  mother." 

The  seyenty-seveDth  section  of  the  probate  act  declares,  that 
*'  bastards  shall  also  be  capable  of  inheriting  and  transmitting 
inheritance  on  the  part  of  the  mother,  as  if  legally  begotten  of 
such  mother."  What  language  could  be  more  intelligible? 
What  can  it  mean,  unless  it  be  that  among  mothers  and  chil- 
dren of  this  description,  property  shall  be  inherited — that  is,  at- 
tainable by  succession,  and  transmissible  by  inheritance  ?  This 
is  an  innoTation  upon  the  common  law,  and  there  are  many 
such  in  our  law  relating  to  the  descent  and  distribution  of 
estates.  One  in  this  very  section,  making  the  common  law  give 
place  to  the  civil,  in  case  the  parents  of  illegitimate  children 
afterwards  intermarry. 

By  the  seyenty-lifth  section  of  the  same  act,  it  is  enacted, 
''  that  if  no  father  surviye  the  intestate,  his  or  her  brothers,  sis* 
ters,  and  mother,  and  their  legal  representatives,  shall  be  en- 
titled to  the  whole  of  such  intestate's  estate."  This  case,  on 
paper,  does  not  find  that  the  mother  is  dead;  but  it  was  so 
stated  at  bar,  and  the  briefs  and  arguments  have  gone  on  that 
ground:  therefore,  so  we  consider  it.  Tbis  fact,  however,  would 
not  alter  the  principle  of  the  decision;  but  only  give  Bhoda, 
the  child,  (he  whole  in  lieu  of  half  of  the  estate.  Now,  when 
Thomas  died,  if  he  was  ''  capable  of  transmitting  inheritance  on 
the  part  of  his  mother,"  why  did  not  the  estate  pass  to  Bhoda, 
the  sister,  if  the  mother  was  not  living,  and  if  living,  half  to 
the  mother  and  half  to  the  bister  ?  Who  is  a  child's  mother, 
ean  be  rendered  certain  to  a  certain  intent;  and  so  also  that  the 
same  woman  is  the  mother  of  both  children;  and  so  are  such 
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children  alwaj's  called  and  koown  as  the  children  of  such  a 
woman:  And,  with  the  proviso  iu  the  same  act,  before  quoted, 
could  the  legislature,  in  the  seventy-fifth  section,  mean  to  ex- 
clude this  description  of  persons,  and  confine  the  descent  to  the 
legitimate  "  brothers,  sisters,  and  mothers,"  thereby  in  effect 
repealing  much  of  the  beneficent  and  remedial  provision  of  the 
Beventy-seventh  section,  made  evidently  to  ameliorate  the  con* 
dition  of  these  unhappy  persons,  and  thereby  take  the  bread 
from  the  innocent  surviving  children,  and  give  it  to  their  un- 
natural father,  the  public?  We  think  not.  But  it  has  been 
argued  that  this  antenuptial  group  can  not  be  considered  as 
brother,  sister,  and  mother,  within  the  meaning  of  the  statute. 
Why  not  ?  If  the  brother  and  sister  are  both  related  to  the 
same  mother,  they  must  be  related  to  each  other.  There  has 
been  no  adjudged  case  cited  to  show  that  the  ordinary  relation- 
ship does  not  exist  between  this  female  parent  and  her  off- 
spring. One  case  is  indeed  recollected,  which,  if  it  were  ^ood 
law  at  this  day,  might  have  some  bearing.  It  was  the  Duke  of 
Suffolk's  case,  in  the  reign  of  Edward  VI.,  to  be  found  in  Brook 
Abr.,  tit.  Administrator,  No.  47,  and  that  case  may  be  con- 
sidered as  nearly  overruled  by  the  infinite  ridicule  bestowed 
upon  it  by  Lawrence  Stern: 

''  Charles,  duke  of  Suffolk,  having  issue  a  son  by  one  venter^ 
and  a  daughter  by  another  venter,  made  his  last  will,  wherein 
he  devised  goods  to  his  son,  and  died.  After  his  death  the  son 
died  also,  but  without  will,  without  wife,  and  without  child;  his 
mother,  and  his  sister  by  the  father's  side  (for  he  was  born  of 
the  former  venter),  then  living.  The  mother  took  administra- 
tion of  her  son's  goods  according  to  the  statute  of  21  Henry 
YIII. ,  which  directs  administration  to  be  given  to  the  next  of 
kin.  The  sister,  by  the  father's  side,  contested  this  adminis- 
tration— contending:  1.  That  she  herself  was  next  of  kin;  and 
2.  That  the  mother  was  not  of  kin  at  all  to  the  party  deceased, 
and  gained  her  cause  on  both  points.  The  temporal  lawyers — 
the  church  lawyers — ^uns  consalti-^uris  prudeniis — ^the  advo- 
cates— the  judges  of  the  consistory  and  prerogative  courts  of 
Canterbury  and  York,  and  with  the  master  of  the  families,  were 
all  unanimously  of  the  opinion  that  the  mother  was  not  of  kin 
to  the  child — mater  non  numeralur  inter  consanguineos.  If  this 
last  point  in  that  learned  case  was  good  law,  which  the  vulgar 
commentator  has  said  is  always  doubted,  yet  in  the  same  case 
it  was  resolved  that  a  sister  \yas  of  kin  to  her  brother." 

It  has  been  urged  that  at  most  Khoda  was  a  sister  of  the  half* 
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blood  to  Thomas.  It  has  been  decided  in  Brown  v.  Brown,  1  Chip. 
S62,  that  the  half-blood  under  our  laws  iaherit  equally  with  the 
whole-blood,  both  real  and  personal  property,  the  same  as  they 
do  personal  property  in  England,  under  the  statute  of  distriliu- 
tion,  the  feudal  doctrine  which  excludes  the  half-blood  frouj 
taking  lands  by  descent,  never  having  been  adopted  here.  Be- 
sides as  bastards  are  children  of  no  father,  it  would  seem 
difficult  to  show  that  these  are  children  of  different  fathers.  It 
has  also  been  said,  that  the  word  *' inheriting"  in  the  seven^^^y- 
Beventh  section,  can  only  apply  to  lands — such  being  the  com« 
mon  law  definition.  But  by  the  seventy-eighth  section  of  the 
statute  before  mentioned,  it  is  enacted  tbab  the  personal  estate 
of  those  who  die  intestate,  shall  be  distiibuted  in  the  same 
manner  in  which  real  estate  descends  by  said  act.  This  re- 
moves the  objection. 

Finally,  it  has  been  said  that  the  statute  could  never  intend 
to  give  such  great  privileges  to  these  illegal  children,  as  it  would 
encourage  libertinism  and  illicit  intercourse  between  the  sexes. 
As  to  the  policy  of  the  law,  it  is  for  those  who  make,  and  not 
for  those  who  administer  it,  to  judge;  and  when  the  provisions 
are  not  doubtful,  there  is  no  discretion  in  the  court.  Whether 
it  be  the  most  wise  and  humane  to  punish  this  sort  of  children 
for  the  impurities  of  their  parents,  is  not  our  province  to  decide. 
But  there  is  nothing  very  new  or  alarming  in  this  statute.  By 
the  laws  of  Justinian,  bastards  were  allowed  conditionally  to 
inherit  to  their  mothers;  and  in  most  of  the  nations  of  Europe, 
with  the  exception  of  inheriting  and  transmitting  to  their  ille- 
gitimate relations,  they  are  placed  on  the  footing  of  other  sub- 
jects; and  we  refuse  them  the  right  to  inherit  any  part  of  their 
father's  estate,  which  some  of  the  ancient  nations  allowed  them, 
and  only  permit  them  in  all  respects  to  be  the  children  of  their 
own  mothers. 

The  judgment  of  the  court  is,  that  the  said  Bhoda  Fosby  is 
the  heir  at  law  of  Thomas  Jackson,  the  intestate,  and  is  entitled 
to  the  personal  estate  of  which  he  died  possessed. 


Illeoitikate  Children. — Under  a  devise  to  the  testator's  mother  and 
her  children,  an  illegitimate  sister  of  the  testator  can  not  take:  Shearman  v. 
Angel,  23  Am.  Dec.  166.  By  the  common  Uw,  an  illegitimate  child  could 
not  inherit  his  father's  estate:  Sneedv,  Eioing,  22  Id.  41.  In  respect  to  a 
bastard's  mother  inheriting  his  estate,  see  Cooley  t.  Dewey,  16  Id.  326. 
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Wright  v.  Geer. 

[6  YuacoHT,  151.] 

(hr  A  Dbolabation  Sbitino  vobth  a  Jovsrr  Undestakino  to  ooDAtracfc  a 
mill,  and  the  negligent  and  unakillfol  conduct  of  the  defendant,  whereby 
plaintiff  was  greatly  damnified,  the  plaintiff  must  prove  the  joint  oon* 
tract,  to  enable  him  to  recover. 

Whbrb  an  Exfbbss  Contract  is  Nxcessabt  to  Crxatb  a  LiABiLmr,  it 
must  be  stated,  and  must  be  proved  as  laid. 

If  thb  Defendant's  Tobtious  Disreoabd  of  a  Duty  is  the  ground  of  his 
liability,  it  would  seem  not  to  vary  the  ground,  though  a  mmilar  duty 
rested  upon  another. 

Case  against  defendants  jointly,  alleging  that  they  were  part- 
ners, and  as  such,  undertook  to  erect  a  trip-hammer  water-mill 
for  the  plaintiff,  but  so  negligently  and  iinskillfully  erected  the 
mill  as  to  make  it  of  no  use  to  the  plaintiff,  whereby  he  was 
greatly  damnified  and  injured.  On  the  trial,  the  plaintiff  in- 
sisted that  the  defendants  were  partners.  They  maintained  the 
converse,  and  contended  that  if  such  were  the  fact,  a  joint  con- 
tract must  be  proved,  in  order  to  warrant  a  verdict  for  the 
plaintiff  against  either  defendant.  The  court  charged,  that  the 
juzy  might  find  against  either  or  both  of  the  defendants,  as  the 
evidence  seemed  to  justify.  Verdict  in  favor  of  one  of  the  de* 
fendants,  and  against  the  other,  who  thereupon  excepted. 

* 

Ilaeck^  for  the  defendants. 

Briggs  and  Sawyer,  contra. 

By  Court,  Phelps,  J.  The  only  question  in  this  case  is,  whe- 
ther the  plaintiff,  having  obtained  a  verdict  against  one  of  the 
defendants  only,  is  entitled  to  judgment  on  the  verdict.  On  the 
one  hand,  it  is  urged  that  the  action  being  founded  on  a  tort,  it  is 
competent  for  the  plaintiff  to  take  judgment  against  such  of  the 
defendants  as  are  proved  guilty,  although  all  may  not  be  con- 
victed. On  the  other  hand,  it  is  insisted  that  the  action  ia 
founded  on  a  breach  of  contract  alone,  and  falls  within  the 
common  rule  as  to  contracts,  that  a  recovery  must  be  bad 
against  all  the  defendants,  or  neither.  Various  eases  have 
been  cited  in  support  of  these  different  positions,  among  which 
there  does  not  appear  that  perfect  harmony  which  might  be 
desired.  If  indeed  the  various  cases  are  not  wholly  incon- 
sistent, it  must  be  admitted  that  the  criteria,  if  any  there  be, 
which  might  serve  to  reconcile  the  decisions,  have  not,  in  the 
discussion  of  the  subject,  been  kept  very  distinctly  in  view.  To 
a  certain  extent,  the  cases  may  doubUess  be  reconciled;  and  it 
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OAj  be  well  to  ascertain,  if  it  can  be  done  by  a  cursory  view  of 
them,  in  what  the  inconsistency,  if  any,  exists. 

In  the  first  place,  it  may  be  observed,  that  the  form  of  the 
action  is  not  wholly  unimportant.  There  are  many  cases,  where 
the  plaintiff  has  an  election  to  declare  in  contract  or  iu  tort; 
and  where  by  adopting  one  form  he  may  join  his  cause  of  action 
with  a  count  sounding  exclusively  in  contract,  and  by  adopting 
the  other  he  may  join  it  with  one  originating  exclusively  in 
tort.  In  such  cases,  where  the  declaration  is  decidedly  of  one 
kind  or  the  other,  its  form  will  determine  the  character  of  the 
action.  Indeed,  where  such  is  not  the  case,  and  where  an  ac- 
tion of  one  kind  only  can  be  sustained,  the  declaration  may  be 
so  decidedly  of  a  different  character  in  its  form,  as  to  be  inap- 
propriate and  unsustainable.  No  reason  can  be  given  in  short, 
why  the  character  of  the  declaration,  if  it  be  impressed  with 
decided  and  distinctive  features,  is  not  equally  decisive  of  the 
nature  of  the  action  as  in  other  cases. 

These  remarks  may  possibly  serve  to  illustrate  some  of  the 
cases.. 

The  case  of  Boson  v.  Sanford^  Salk.  440,  was  an  action 
upon  an  express  contract.  The  defendants  are  not  alleged  to 
have  been  common  carriers,  but  their  liability  is  put  in  the  de« 
olaration  upon  the  ground  of  a  contract  alone.  It  was  an  action 
of  assumpsit  in  form.  See  remarks  of  Lord  EUenborough  in 
ChveU  V.  Badnidge,  8  East,  68.  Whether  the  defendants  were 
common  carriers  in  fact,  does  not  appear  from  the  report  in 
Salkeld,  nor  indeed  was  it  important,  as  the  plaintiff  proceeded 
upon  a  special  undertaking.  The  same  remarks  apply  to  Staler 
V.  Baker  et  al.,2  Wils.  859.  The  plaintiff  counted  upon  an 
express  joint  undertaking,  and  alleged  as  the  ground  of  recov- 
exy  a  breach  of  the  promise;  and  although  there  was  evidence 
of  misfeasance  in  the  case,  yet  that  was  relied  upon  only  as  a 
breach  of  contract.  Had  the  plaintiff  declared  in  tort,  the 
question  would  have  been  different. 

PoweU  T,  Laylon,  5  Bos.  &  Ful.  865,  is  of  the  same  character. 
The  declaration  proceeded  upon  an  express  undertaking;  and 
the  case  is  put  by  Chief  Justice  Mansfield  upon  that  ground. 
The  case  did  not  require  a  decision  upon  the  question,  whether, 
had  the  plaintiff  declared  in  tort,  upon  the  custom  of  the  realm, 
the  plea  in  abatement  could  be  sustained.  It  is  true  the 
learned  judge  discusses  that  question;  but  how  far  his  opinion 
coincides  with  authority  remains  to  be  seen. 

MoA  V.  Boberts,  5  Bos.  &  Ful.  454,  is  so  similar  to  the  last 
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case  as  to  require  uo  further  remark.  The  ultimate  fate  of  this 
case,  however,  deserves  uotice.  Judgment  passed  at  last  for  the 
defendants  upon  the  ground  that  no  sufficient  promise  was 
alleged  in  the  declaration:  12  East,  89.  This  shows  that  the 
form  of  the  action  was  decisive;  for  had  the  plaintiff  declared 
in  tort  against  the  defendants,  as  common  carriers,  upon  the 
custom  of  the  realm,  no  averment  of  an  express  undertaking 
would  have  been  necessary. 

In  BretherUm  v.  Wood,  7  Com.  L.  346,  5  Brod.  &  B.  54,  this 
explanation  of  the  above  cases  is  sustained  in  terms  bj  Chief 
Justice  Dallas. 

It  is  said  that  the  form  of  the  declaration  does  not  determine 
the  nature  of  the  action.  This  is  true  in  a  certain  sense,  but 
not  the  extent  contended  for.  It  is  certainly  true,  that  the 
plaintiff  can  not,  by  varying  the  form  of  his  action,  alter  the 
intrinsic  nature  of  his  case.  But  it  is  also  true,  that  the  form 
of  the  declaration  determines  the  character  of  the  action;  and,  if 
the  action  be  not  adapted  to  the  case,  the  suit  fails  for  that 
reason.  It  is  not  contended,  that  a  claim  arising  ex  corUradu 
can  be  converted  into  a  tort  by  the  mere  forms  of  pleading* 
But  it  is  believed  that,  where  the  party  has  an  election  to  pro* 
ceed  as  for  a  tort,  or  upon  a  contract,  the  form  of  the  declara- 
tion determines  the  character  and  incidents  of  the  suit.  The 
distinction  might  be  illustrated,  by  comparing  the  action  of  as- 
sumpsit on  a  warranty  upon  a  sale  with  the  action  for  a  deceit, 
both  of  which  have  a  common  origin. 

The  great  difficulty  on  this  subject,  however,  has  originated 
in  a  class  of  cases,  where  the  plaintiff  has  declared  either  in  tort 
without  alleging  any  promise  or  undertaking,  or  has  allied 
a  promise,  but  in  such  a  manner  as  to  leave  it  doubtful,  upon 
the  face  of  his  declaration,  whether  a  declaration  in  tort  or 
contract  was  intended. 

In  such  a  case  the  subject-matter  of  the  suit  must  be  resorted 
to,  for  the  purpose,  first,  of  determining  whether  the  action  is 
sustainable,  and  secondly,  if  so,  what  proof  is  lequesite  to 
sustain  it. 

If  the  declaration  be  in  tort,  and  no  promise  is  alleged,  then, 
if  upon  the  facts  a  promise  is  necessary,  or,  in  other  words,  if 
an  action  of  assumpsit  only  can  be  sustained,  it  would  seem 
that  the  declaration  is  defective,  and  the  suit  must  fail.  Thia 
is  well  illustrated  by  the  case  of  Max  v.  Boberis,  12  East,  89. 

If  a  promise  is  alleged,  and  yet  the  character  of  the  decla- 
ration is  equivocal,  then  again  the  subject-matter  must  be  re* 
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sorted  to;  and  it  would  seem,  that  if  the  cause  of  actioD  be 
merely  a  breach  of  contract,  the  action,  if  sustained  at  all,  must 
be  sustained  as  an  action  of  assumpsit  and  treated  accordingly. 
On  the  other  hand,  if  there  be  a  positive  tort,  which  might  be 
sued  for  as  such,  it  would  result  that  the  plaintiff  might  treat 
his  action  as  one  or  the  other. 

The  case  of  Weall  v.  King  et  aL,  12  East,  452,  is  an  instance  of 
the  former  kind.  That  action  was  in  reality  founded  on  a 
warranty.  There  was  no  ground  for  calling  it  deceit,  because 
no  acienier  was  alleged  or  proved.  A  warranty  in  terms  was 
proved.  It  was  very  clear  therefore,  that  the  action  must  be 
treated  as  a  case  of  contract,  and  the  court  very  properly  held, 
that,  as  the  joint  contract  was  not  proved,  the  action  failed. 

A  case  of  the  latter  description  is  that  of  Dickon  v.  Clifton^  2 
Wils.  319.  That  was  a  case  of  a  carrier,  who  suffered  goods  in 
his  possession,  through  negligence,  to  be  embezzled  and  lost. 
In  such  a  case,  there  is  no  doubt  that  he  nright  be  charged, 
either  upon  assumpsit  or  tort.  A  case  is  there  well  put  by 
Olive,  J. :  ''  Suppose  I  trust  a  shepherd  with  my  sheep,  and  he 
puts  his  own  dog  among  them,  who  worries  them,  this  would 
be  a  tort,  although  I  contract  with  him  for  wages,  and  he  under* 
takes  accordingly."  He  might  also  have  added,  **  Suppose  I  trust 
a  carrier  with  my  goods,  and  he  converts  them  to  his  own  use." 

Slater  v.  Baker  et  al,  is  also  of  the  same  description,  where 
an  action  sounding  in  tort  might  doubtless  have  been  sustained. 

These  cases  depend,  in  some  measure,  upon  the  distinction 
between  misfeasance  and  non-feasance.  For  where  the  grava" 
men  is  mere  non-feasance,  or  mere  non -performance  of  a  con- 
tract, the  action  in  general  must  be  treated  as  founded  in  con- 
tract. Thus  if  a  carrier  receive  goods  to  carry,  and  purloins 
them,  there  is  a  positive  tort,  and  either  trover  or  assumpsit  will 
lie.  If  he  receive  pay  for  carrying,  but  neglects  to  call  and  re- 
ceive them,  it  is  a  mere  breach  of  contract.  Of  this  character 
was  the  case  of  WalcoU  v.  Canjield,  3  Consist.  194,  which  was  a 
case  of  non-feasance  only.  And  the  same  remark  is  applicable 
to  Boson  V.  San/ord,  Powell  v.  Lay  ton,  and  Max  v.  Roberts  y  which 
were  all  cases  of  non-feasance. 

On  the  other  hand,  where  there  is  a  positive  tort,  actions 
counting  upon  tort  have  been  sustained:  Oovett  v.  Eadnidge,  3 
East,  62;  Goggs  v.  Bernard,  Ld.  Baym.  909;  Dickon  v.  Glif- 
ion,  2  Wils.  ai9;  Mitchell  v.  Tarbuit,  5  T.  R.  649;  Bretherton  v. 
Wood,  7  Com.  L.  345. 

Another  material  inquii-y  in  connection  with  this  question  is, 
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in  what  cases  is  it  necessary  to  set  forth  a  contract,  in  declara- 
tions of  this  kind  ?  The  general  rule  is  doubtless  this,  that 
whenever  the  duty  or  liability  upon  which  the  action  is 
founded,  is  created  by  the  contract  between  the  parties,  the 
contract  should  be  stated,  as  in  Max  v.  Roberts^  WeaU  t.  King^  etc. 

There  are  cases  where  the  duty  arises  from  the  nature  of  the 
employment,  and  no  contract  is  necessary  to  be  stated  or 
proved.  Thus,  in  the  case  of  a  common  carrier,  the  law  imposes 
the  liability;  an^  it  is  only  necesNiry  to  state  the  employ- 
ment of  a  carrier  as  such.  An  express  contract  is  not  neces- 
sary. The  rule  may  be  illustrated  by  tbe  following  case:  Sup- 
pose a  carrier  receives  compensation  for  carrying  goods,  and 
agrees  to  call  at  a  given  place  and  receive  them,  and  neglects 
to  do  BO.  Here  is  no  liability  imposed  by  law,  and  he  can 
be  made  liable  only  upon  his  express  contrftot.  But  if  he  re- 
ceive the  goods,  and  fail  to  deliver  them,  the  gtt>und  of  liabil- 
ity is  different,  and  no  express  contract  need  be  stated.  The 
same  rule  would  doubtless  hold  in  the  case  of  a  su^eon. 

With  some  exceptions  of  this  kind,  the  general  mle  holds, 
that  where  an  express  contract  is  necessary  to  create  ^he  liabil- 
ity, it  must  be  stated. 

And  it  is  agreed  on  all  hands,  that  where  a  contract  is 
necessary  to  be  stated,  it  must  be  proved  as  laid.  Hence,  in 
these  cases,  if  the  plaintiff  alleges  a  joint  contract,  and  fail 
to  prove  it,  he  fails  altogether  in  his  action. 

But  here  the  question  arises,  with  respect  to  which  there 
has  been  so  much  discussion  in  the  books.  Suppose  an  ac- 
tion is  brought  in  form  in  tort,  upon  a  case  of  this  kind, 
where  no  contract  need  be  set  forth,  and  where  the  tort  con* 
sists  in  neglect  or  breach  of  duty,  can  the  plaintiff  recover 
against  one  of  two  joint  defendants,  without  proving  a  joist 
contract?  Or,  if  one  only  is  sued,  can  the  non-joinder  of  an- 
other equally  liable  be  pleaded  in  abatement  ?  On  the  on"" 
hand,  we  have  the  cases  of  PoweU  v.  LayUm^  Max  v.  BoberiM 
and  Baddle  v.  WUaon,  6  T.  B.  369;  and  on  the  other,  ZKcibon 
V.  Clifton,  Mitchell  v.  TarbuU,  Ooveit  v.  Badnidge^  and  BreUiertop. 
V.  Wood. 

The  two  first  of  these  cases  I  have  already  remarked  upon, 
as  reconcilable  with  the  other  cases,  upon  the  ground  that  thej 
turn  upon  the  form  of  the  declarations,  which  count  upon 
an  express  contract;  although  it  is  true,  that  the  opinion  of  Sir 
James  Mansfield  was  decidedly  against  the  authority  of  the 
latter  cases.    Boson  v.  Sanford  was  also  an  action  of  assamp- 


Jan.  1834.1  Wright  r.  Geer.  543 

sit,  not  counting  against  the  defendants  as  common  carriers 
upon  the  tsustom  of  the  realm. 

Buddie  V.  WUson  was  an  action  against  carriers  upon  the 
custom  of  the  realm,  and  the  authority  of  that  case  conflicts 
most  decidedly  with  Govett  ▼.  Eadnidgey  Mitchell  t.  TarbuU,  and 
BreiherionY.  Wood. 

The  decision  of  Lord  Eenyon  in  Buddie  v.  Wilaon  was  pre- 
dicated expressly  upon  the  case  of  Boson  v.  Sanford^  and  its 
accuracy  depends  upon  the  pertinency  of  that  authority.  If 
there  be  anything  in  the  distinction  attempted  to  be  made  be- 
tween an  action  upon  an  express  contract  and  one  upon  the  cus- 
tom of  the  realm,  the  cases  are  dissimilar.  Buddie  v.  Wilson  is 
the  only  case  cited  which  is  not  reconcilable  with  Brelherton  v. 
Wood,  and  similar  cases,  upon  the  grounds  taken  by  Ghief  Jus- 
tice Dallas  in  the  latter  case.  I  lay  out  of  the  question  the 
ease  of  Weall  v.  King,  because  there  is  nothing  in  that  case  but 
the  express  warranty  to  sustain  the  action. 

Upon  the  score  of  authority,  therefore,  we  haye  the  single 
decision  of  Lord  Eenyon  opposed  to  the  cases  of  MUcheU  y. 
TarbuU,  Ghvetl  v.  Badnidge,  and  Brelherton  v.  Wood. 

The  authority  of  ChveU  ▼.  Badnidge  has  been  doubted;  but,  if 
we  consider  it  analogous  to  the  other  cases  already  cited, 
where  similar  decisions  were  had,  it  seems  well  supported.  If 
there  be  any  doubt  of  the  correctness  of  that  case,  it  would 
seem  to  me  to  arise  out  of  the  question  whether  a  contract,  or 
undertaking  of  some  kind,  ought  not  to  have  been  alleged. 
In  this  particular,  that  case  and  Goggs  y.  Bernard  seem  to 
be  anomalous.  The  latter  case,  however,  appears  to  sustain 
the  former  in  this  respect,  and  if  it  be  conceded  that  an  action 
can  be  sustained  in  such  case,  without  such  an  allegation,  and 
upon  the  same  ground  that  it  may  be  sustained  against  a  com- 
mon carrier,  the  same  consequences  must  necessarily  follow. 

TTpon  principle  it  appears  to  me,  with  due  deference  to  the 
learned  judges,  that  the  doctrine  of  the  recent  case  in  7  Com.  L. 
is  correct.  For  if  a  contract  is  not  necessary  to  be  alleged, 
nor  proved,  I  can  not  well  perceive  how  any  question  of  vari- 
ance can  arise,  nor  indeed  how  the  precise  terms  of  the  con- 
tract are  important.  If  the  ground  of  the  defendant's  liability 
is  a  mere  duty,  and  a  tortious  disregard  of  it,  it  would  seem 
not  to  vary  the  ground,  if  a  similar  duty  rested  upon  another. 

In  applying  these  doctrines  to  the  case  before  us,  we  may  re- 
mark, first,  that  it  would  follow  from  the  cases  of  GoggsY.  Ber* 
nard  and  Ooveit  v.  Badnidge,  as  also  from  the  analogy  of  the 
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other  cases,  that  the  action  as  for  a  tort  might  be  supported. 
The  waste  of  materials,  arising  from  the  mismanagement  of  the 
defendant,  is  a  positive  iujury  growing  out  of  a  neglect  or 
breach  of  duty,  rather  than  a  mere  non-performance  of  the 
terms  of  the  contract.  Whether  it  was  necessary,  in  this  in- 
stance, to  set  forth  a  contract  between  the  parties,  is  a  ques- 
tion not  so  easily  decided.  We  are  of  opinion  however  that  it 
was;  because  we  consider  that  the  obligation  or  duty  of  the 
defendant  rested  wholly  upon  the  contract.  It  is  not  a  case 
where  the  mere  employment  of  the  party  could  create  any 
definite  obligation.  The  case  of  an  ordinary  mechanic  is  not 
like  that  of  some  other  professions.  The  liability  of  such  per- 
sons depends  upon  what  they  undertake.  The  defendant 
might  have  been  employed  upon  the  mill  in  question  as  a  mere 
laborer  in  the  way  of  his  vocation.  In  order  to  render  the 
defendant  responsible  for  the  success  of  the  entire  work,  it 
should  at  least  appear,  that  he  had  the  oversight  and  direction 
of  it;  and  of  course  it  becomes  necessary  to  set  forth  the  con- 
tract by  which  he  assumed  that  oversight  and  responsibility. 
The  injury  complained  of  is  the  imperfection  of  the  whole; 
and  the  first  question  is,  who  is  responsible?  Not  certainly 
every  individual  who  was  employed  about  the  edifice,  but  he 
who  had  assumed  the  responsibility. 

The  contract  being  alleged,  and  being  an  essential  part  of 
the  declaration,  it  becomes  necessary  to  prove  it  as  alleged. 
The  case  of  Bristow  v.  Wright,  Doug.  665,  is  a  leading  case  on 
this  subject.  The  lease  set  forth  in  that  case,  might  perhaps 
have  been  dispensed  with,  but  being  alleged,  it  became  neces- 
sary to  prove  it  as  laid;  and  there  being  a  variance,  the  court 
held  it  to  be  fatal. 

The  remarks  of  Lord  Ellenborough  in  WedU  v.  JBSng  Bxe 
applicable  to  this  case. 

Upon  the  whole,  although  we  are  inclined  to  think  that  tbia 
action  might  be  treated  as  sounding  in  tort,  yet  as  in  Bristow  v. 
Wright  (which  was  tort)  the  statement  of  the  contract  is  mate- 
rial,  and  the  variance  is  fatal. 

It  would  be  idle  to  send  the  case  back  for  a  new  trial,  as  the 
verdict  in  favor  of  A.  C.  Geer,  one  of  the  defendants,  can  not 
now  be  disturbed;  and  so  long  as  that  remains,  the  plaintifl 
must  necessarilv  fail. 

The  judgment  against  J.  W.  Geer  is  reversed,  and  judgment 
entered  for  the  defendant: 
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Plkadino  a  Tost  Abisino  out  of  a  Contract. — See  Stoyel  v.  WatcoU^  2 
Am.  Deo.  109»  an  action  brought  by  an  officer  against  the  defendants,  to  whom 
the  body  of  a  person  arrested  by  the  plaintiff  had  been  delivered*  on  their  un- 
dertaking to  deliver  him  to  the  plaintiff  when  desired,  bat  who  connived  to 
procure  an  escape. 


Richards  v.  Hunt. 

[6  Ybbmoht,  251.] 

A  CoMFOflinoir  and  Disghabox  or  a  Dxbtok  will  bs  Skt  asidb  where  it 
was  induced  by  the  representations  of  the  debtor  of  his  insolvency  and 
poverty,  it  appearing  that  he  had  prior  thereto  fraudulently  conveyed 
away  all  of  his  property. 

Bill  in  eqaity,  setting  forth  that  the  plaintiffs,  having  taken 
the  body  of  the  defendant  in  execution  under  a  judgment,  were 
induced  by  his  representations  of  insolvency  and  poverty  to 
compromise  their  claim  for  thirty-three  and  a  third  cents  on 
the  dollar  and  to  discharge  the  defendant  from  their  debt; 
that  the  defendant,  however,  fraudulently  intending  to  deprive 
the  plaintiffs  of  their  claim,  had  prior  thereto  made  fraudulent 
conveyances  of  his  property  to  others  in  trust  for  himself; 
wherefore,  the  plaintiffs  prayed  that  their  compromise  be  set 
aside  and  the  defendant  be  decreed  to  pay  the  balance  of  their 
claim. 

By  Court,  Pbxlps,  J.  The  first  inquiry  in  this  case  concerns 
the  truth  of  the  allegations  contained  in  the  bill.  The  debt 
and  proceedings  in  relation  to  it  are  admitted  in  the  respond- 
ent's answer,  and  representations  similar  to,  and  indeed  sub- 
stantially to  the  purport  of  those  charged  in  the  bill,  are  also 
admitted.  The  controversy,  therefore,  so  far  as  facts  are  con- 
cerned, is*narrowed  to  the  simple  question  of  the  truth  or  falsity 
of  those  representations,  and  the  character  of  the  several  con- 
veyances of  the  respondent's  property  specified  in  the  bill. 
[Here  the  judge  proceeded  to  examine  the  evidence  in  the  case, 
but  his  remarks  upon  that  part  of  the  subject  are  here  omitted.  ] 

TTpon  the  whole  we  come  to  this  conclusion:  That  the  repre- 
sentations were  substantially  false — that  they  were  intentionally 
so— and  that  they  were  designed  to  deceive  the  creditors  of 
the  respondent  generally,  and  the  orators  in  particular,  and  to 
induce  them  to  accept  a  small  composition  for  their  debts. 
That  property  of  the  respondent  to  a  large  amount  was  passed 
from  him,  by  the  several  conveyances  specified,  ostensibly  for  a 
good  and  valuable  consideration,  but  in  reality  upon  a  secret 
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and  fraudulent  trust  for  the  benefit  of  the  respondent.  That 
the  purpose  of  these  conrejances  was  to  avoid  the  rights  of  his 
creditors,  and  to  deceive  them  in  relation  to  his  means  of  satis- 
fying their  debts.  That  the  orators  were  deceived  bj  these 
representations,  and  these  conveyances,  and  induced,  bj  means 
of  them,  to  accept  a  less  sum  for  their  debt  than  they  would  or 
ought  to  have  done,  had  they  been  advised  of  the  truth.  This 
being  our  conclusion  upon  the  matter  of  fact,  the  only  question 
remaining  is  as  to  the  law  of  the  case. 

This  application  presents,  it  most  be  confessed,  a  new  case; 
and  we  are  not  furnished  with  any  precedent  of  a  decree  such 
as  the  bill  seeks,  made  under  circumstances  precisely  like  the 
present.  In  deciding  therefore  upon  the  rule  which  is  to  govern 
us,  we  must  resort  to  first  principles;  taking  as  our  guide  the 
application  of  those  principles  as  already  made  to  analogous 
cases. 

The  rule,  which  requires  good  faith  and  an  adherence  ta 
truth  in  human  a£Eair3,is  a  cardinal  principle  of  equity  jurisdic- 
tion. Nor  is  it  confined  to  that  system  which,  in  this  countiy,  as 
well  as  in  England,  has  been  distinguished  by  the  peculiar  appel- 
lation of  chancery.  It  is  a  part  of  our  common  law — ^it  is  a  pari 
of  our  system  of  ethics.  It  is  a  part  of  the  moral  and  municipal 
code  of  every  civilized  people;  and  in  every  Ohristian  conunu- 
nity  is  universally  acknowledged  as  resting  upon  higher  and 
more  sacred  authority  than  mere  human  enactment.  It  is 
sustained  by  the  philosophy  of  the  heathen  world— of  thai 
which  has  been  built  upon  the  supposed  law  of  nature— by  the 
moral  code  and  religious  faith  of  every  enlightened  people,  and 
is  to  be  found  in  every  system  which  is  at  this  day  resorted  to 
as  illustrating  the  principles  of  justice,  and  throwing  light  upon 
its  due  administration.  It  is  the  root  of  a  very  considerable 
portion  of  our  law,  and  the  basis  of  a  very  extensive  branch  of 
equity  jurisdiction. 

In  the  application  of  this  principle,  the  willful  assertion  of  a 
falsehood,  the  willful  suppression  of  the  truth,  in  particulars 
material  and  important  to  be  known,  has  been  stamped  with 
the  character  and  followed  by  the  consequences  of  fraud.  And 
whenever  the  deception  has  proved  effectual  to  the  pecuniary 
injury  of  the  party  against  whom  it  was  directed,  both  courts  of 
law  and  courts  of  equity  have  extended  relief.  The  rules  which 
govern  both  courts  are  the  same,  except  so  far  as  their  different 
modes  of  action  upon  the  subject  lead  to  different  forms  of  re* 
Uef .     As  to  how  far  the  mere  omission  to  state  facts  may  be 
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deemed  fraudulent  under  given  circumstances,  there  has  indeed 
been  a  difference  of  opinion.  Where  no  representation  is  re* 
quired,  or  given,  mere  silence  has  not  been  considered  fraudu- 
lent. But  where  a  representation  is  made,  with  the  intent  tbat 
it  shall  be  relied  upon,  and  it  is  so,  any  false  assertion  upon  a 
material  point,  or  suppression  of  a  material  fact,  the  contrary 
of  which  would  be  inferred  from  the  tenor  of  the  representa- 
tion, is  stamped  by  our  law  with  fraud.  So  too  where  the  party 
negotiated  with  is  referred  to  the  exercise  of  his  own  observa- 
tion and  judgment,  yet  if  positive  means  of  deception  are  used 
to  mislead  him  in  any  material  particular,  the  result  is  the 
same.  At  the  same  time,  in  order  to  lay  the  foundation  of  an 
action  at  law,  or  of  equitable  relief,  it  must  appear  that  the 
party  has  been  both  deceived  and  injured. 

Let  us  apply  these  rules  to  the  case  before  us.  That  the  re« 
spondent  intended  his  representations  should  be  relied  upon,  is 
evident  from  the  circumstances  under  which,  and  the  purpose 
for  which,  they  were  made.  That  they  were  relied  upon  by  the 
orators  is  equally  evident,  from  their  conduct  in  accepting  so 
small  a  portion  in  lieu  of  their  whole  debt.  And  that  they  were 
injured,  is  equally  apparent,  from  the  obvious  ability  of  the  re- 
spondent to  pay  the  whole  debt,  which  is  disclosed  by  the  case. 

There  is  in  this  case,  no  ground  for  supposing  the  respondent 
Ignorant  of  his  own  afEairs.  He  must,  therefore,  be  held  to 
strict  truth  in  his  representations.  Were  these  representations 
true?  The  tenor  of  them  is,  that  the  respondent  was  poor  and 
destitute;  that  he  had  no  resource  for  the  maintenance  of  a 
numerous  family,  but  his  personal  labor;  that  he  had  not  the 
means  of  paying  the  debt;  and  that,  if  payment  was  insisted 
on,  he  should  be  driven  to  take  advantage  of  the  poor  debtor's 
oath. 

Now  the  reverse  of  all  this  was  true.  We  have  evidence  of 
property,  to  the  amount  of  some  thousands,  deposited  by  the 
respondent  in  the  hands  of  his  friends,  and  at  his  command. 
Here  then  was  a  positive  misrepresentation,  a  suggesiio  falsi,  and 
that  in  the  important  object  of  inquiry.  There  was  also  sup^ 
pressio  veri,  in  concealing  the  ample  means  in  his  possession 
for  the  payment  of  the  debt;  and  in  this  point  of  view,  it  was 
fraudulent,  as  the  fact  concealed  was  inconsistent  with  the  gen- 
eral tenor  of  his  representations. 

The  case  falls  then  within  the  ordinary  rules  for  equitable 
relief  in  other  cases.  Is  there  any  reason  why  those  rules 
fhould  not  be  applied  ?    If  equity  requires  good  faith  in  all 
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business  transactions,  why  not  in  this?  Can  any  reason  be 
given,  why  an  appeal  to  the  humaoity  and  charitable  feelings 
of  a  creditor  should  not  be  conducted  with  truth  and  honesty  f 
Or  shall  we  deny  to  the  party  defrauded  of  his  property,  through 
the  medium  of  his  benevolent  and  honorable  feelings,  the  relief 
which  we  should  afiford  to  him  if  overreached  in  the  competi- 
tions of  avarice  f 

The  want  of  a  precedent  precisely  in  point  is  no  very  strong 
argument  in  the  case.  Where  the  principle  and  its  application 
are  clear,  we  have  no  need  of  precedent.  Fraud  presents  itself 
in  forms  infinitely  various,  and  as  new  devices  are  adopted,  as 
old  ones  are  detected  and  defeated,  so  new  practical  appli- 
cations of  established  principles  must  be  made.  The  want  of 
precedents  may  in  some  measure  be  accounted  for,  by  the  ex- 
istence in  other  states,  to  whose  jurisprudence  we  look  for  aid, 
of  bankrupt  and  insolvent  laws.  But  the  principles  which  are 
applied  to  the  practical  operation  of  the  laws  where  they  exist, 
afford  a  strong  argument  from  analogy  applicable  to  this  case. 
The  severity  with  which  fraudulent  disclosures  are  there  visited 
shows  in  what  light  the  offense  is  regarded.  It  would  be  strange 
indeed,  if  what  in  one  case  is  treated  as  equivalent  to  felony, 
should  in  another  fall  short  of  the  milder  appellation  of  legal 
fraud. 

In  some  countries,  deeds  of  composition  are  frequent.  With 
respect  to  these,  it  is  well  known  that  all  preferences  of '  one 
creditor  to  another  by  secret  means,  are  treated  as  fraudulent 
and  void.  There  is  still  greater  reason  why  an  imposition  prac- 
ticed upon  the  creditors  by  the  debtor  himself,  should  be  treated 
AS  fraudulent. 

But  we  are  not  wholly  without  precedent.  The  case  of 
Dacosta  v.  Lanscrii^  2  P.  Wms.  170,  is  very  analogous  to  this. 
And  the  propriety  of  settiug  aside  a  release  or  discharge,  ob- 
tained under  similar  circumstances,  is  fully  recognized  by  Judge 
Story  in  Phetiiplaoe  v.  Sayles,  4  Mason,  312.  That  case  was 
very  similar  to  the  present.  The  plaintiff,  however,  failed  in 
establishing  the  facts.  But  the  opinion  of  the  court,  upon  the 
legal  question,  was  expressed  most  decidedly  in  his  favor. 

It  is  admitted  on  all  hands,  that  this  court  might  set  aside 
the  several  conveyances  of  the  respondent's  property,  which  are 
specified  in  the  bill,  in  favor  of  these  orators;  and  that  a  court 
of  law  might  treat  them  as  void.  But  this  would  be  of  no  avail 
BO  long  as  the  discharge  is  in  force.    Yet  the  very  fraud  de- 

1.  De  09tta  ▼.  Scandr^L 
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Bigned  to  be  effected  bj  these  conyeyances  was  consummated 
by  obtaining  this  discharge.  Shall  the  one  be  treated  as  void 
and  not  the  other  ?  Does  the  mere  form  in  which  the  fraud 
appears  alter  its  character  ?  It  must  be  a  lame  and  impotent 
administration  of  justice,  which  would  be  impeded  or  arrested 
by  such  difficulties.  Chancery  looks  at  the  substance  and  char- 
acter of  the  transaction,  without  regarding  the  particular  garb 
in  which  the  party  may  choose  to  dress  it. 

It  is  true  that  general  representations  of  a  man's  pecuniary 
situation  may  be  made,  sometimes,  under  peculiar  circumstances, 
and  may  be  influenced  by  hope  or  fear,  by  dejection  or  dis- 
couragement. The  result  of  business  transactions,  especially 
if  extensive,  iff  always  uncertain.  It  might  happen,  that  such 
representations  may  be  made,  with  perfect  honesty,  and  at 
the  same  time  may  not  be  fully  sustained  in  the  sequel.  But 
this  consideration  appertains  rather  to  the  inquiry  as  to  fact. 
It  is  certainly  true  that  regard  is  to  be  had  to  such  circum- 
stances, in  ascertaining  the  party's  intent.  But  there  is  no 
danger  in  insisting  upon  good  faith  and  common  honesty,  nor 
in  holding,  that  where  willful  falsehood  is  resorted  to,  more  es- 
pecially if  a  settled  purpose  to  deceive  is  deliberately  and  per- 
se veringly  executed,  that  the  party  shall  be  responsible  for 
the  consequences  of  such  a  course. 

It  is  argued,  that  general  representations,  such  as  the  one 
set  forth  in  this  bill,  are  not  usually  relied  on,  and  probably 
were  not  in  this  instance;  and  that  men  in  the  situation  of  the 
orator  generally  examine  for  themselves  into  the  state  of  their 
debtor's  property. 

Whatever  weight  there  may  be  in  this  argument  recoils  with 
increased  force  upon  the  respondent.  The  orators,  it  appears 
from  the  evidence,  did  examine  into  the  situation  of  his  affairs, 
and  what  did  they  find  ?  They  found  his  property  apparently  gone 
from  him — conveyance  after  conveyance  on  record,  for  considera- 
tions apparently  good;  and,  in  short,  they  found  about  him  the 
usual  indications  of  poverty.  All  this,  however,  was  factitious. 
False  colors  were  held  out;  false  appearances  were  created;  the 
facts  were  perverted,  and,  under  the  influence  of  this  systematic 
chicanery,  they  were  led  to  a  false  conclusion,  deceived,  and 
defrauded.  Although  they  may  have  pursued  their  own  course 
of  inquiry,  and  exercised  their  own  observation  and  judgment;, 
yet  positive  means  were  used  to  mislead  them,  even  here. 
This,  as  already  observed,  is  equally  fraudulent  with  positive 
assertion. 
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On  the  whole,  we  are  satisfied  that  the  application  of  the 
most  familiar  principles  to  the  facts  as  proved  requires  a  decree 
for  the  orators  for  the  balance  of  their  debt. 

Decree  accordingly. 

SuFPBESSio  Veri  or  Sttoobstio  Falsi  is  sufficient  ground  for  rescinding  a 
eontract:  WcUera  v.  MaUingly,  4  Am.  Dec  G31;  Peebles  v.  Slepltens,  6  Id.  660; 
Beard  v.  Campbell,  12  Id.  362;  Mills  v.  Lee,  17  Id.  118;  OampbeU  v.  WiUing- 
ham,  20  Id.  241. 

'  CoMPBOBUSE  OF  A  DouBTFUL  Claim  will  not  be  set  aside,  except  for  fraud* 
olent  misrepresentation  or  concealment  of  facts,  or  for  such  impoaiticm  as 
amounts  to  unfair  and  unconscientious  dealing:  MiUs  v.  Lee,  17  Am.  Dec.  118. 

A  Cbeditob  Compoundiko  fob  his  Entibe  Demaitd,  whether  he  can  sua 
the  debtor  on  a  claim  existing  before  the  execution  of  the  composition  deed* 
where  the  claim  was  fraudulently  concealed  by  the  debtor:  RusseU  ▼.  Sogers^ 
25  Id.  574. 


Kellogg  v.  Robinson. 

[6  YXBMOHT,  270,  ] 

A  Covenant  that  the  Grantee  shall  Keep  and  Maintaik  a  PABHinojr 
Fence  between  the  lands  conveyed  and  those  of  the  grantor  mna  with 
the  land. 

A  Declaration  on  a  Bbeach  of  a  Covenant  against  incumbrances  is  bad 
upon  demurrer,  when  the  incumbrance  is  created  by  an  ancient  deed  with 
which  the  title  of  neither  party  to  the  action  is  connected. 

OoTENAirr  broken,  alleging  an  incumbrance  in  a  deed  from 
one  Bobinson  to  Smith,  in  the  nature  of  an  agreement  to  main« 
tain  and  keep  fences  between  the  lands  conveyed  and  those  of 
the  grantor.  It  did  not  appear  from  the  complaint  that  the 
defendant,  whose  deed  to  the  plaintiff  contained  the  covenant 
against  incumbrances,  derived  title  under  the  deed  containing 
the  covenant  to  erect  fences.  Demurrer.  Judgment  for  the 
plaintiff.     Defendant  excepted. 

M,  S.  Bennett  for  the  defendant. 

Names  of  counsel  appearing  for  the  plaintiff  are  not  known. 

By  Court,  Phelps,  J.  The  sufficiency  of  this  declaration  de- 
pends upon  the  inquiry,  whether  it  shows,  upon  its  face,  a 
subsistiog  legal  incumbrance  upon  tbe  land  conveyed.  It  ia 
argued  on  one  side,  tiiat  the  ''  stipulation/'  as  it  is  termed,  in 
the  deed  from  David  Bobinson  to  Noah  Smith  is  in  the  nature 
of  a  mere  personal  covenant  between  the  parties  to  that  deed, 
not  running  with  the  land,  nor  binding  upon  the  subsequent 
grantees.     On  Ibe  other  hand,  it  is  insisted,  that  the  obligEttion 


Feb.  1834.]  Kellogg  v.  Eobinson.  551 

atteDois  the  inheritance,  and  is  of  course  an  incumbrance  upon 
the  land,  into  whatever  hands  it  may  pass. 

There  are  certain  covenants  concerning  the  realty  so  necessarily 
connected  with  it  as  to  pass  with  it  of  necessity,  and  operate 
between  other  parties  than  the  original  parties  to  the  covenant. 
Of  this  nature  is  the  covenant  of  warranty  in  the  deed  of  bar- 
gain and  sale — a  covenant  against  waste — a  covenant  to  repair 
buildings — a  covenant  not  to  cut  timber,  or  plow  up  meadow  land, 
and  the  like.  The  reason  why  these  covenants  run  with  the 
land  is,  that  unless  they  do  so,  they  can  not  be  efifectual;  nor 
isan  the  party  for  whose  benefit  they  are  created  derive  from 
them  the  benefit  intended. 

There  is  another  class  of  covenants  of  a  doubtful  or  equivocal 
character,  and  which  may  be  treated  either  as  merely  personal, 
or  as  annexed  to  and  running  with  the  land.  With  respect  to 
these,  it  is  doubtless  competent  for  the  contracting  parties  to 
make  them  either  the  one  or  the  other,  as  they  think  expedient. 
When,  therefore,  the  party  covenants  for  himself  and  his  assigns, 
it  evinces  an  intent  to  bind  the  land,  and  the  obligation  be- 
comes connected  with,  and  qualifies  his  estate.  Thus  it  is  said, 
in  Spencer's  ccue^  5  Co.  16:  ''If  lessee  covenants  for  himself 
and  his  assigns,  to  build  a  new  wall  upon  the  land,  this  shall 
bind  the  assignee,  because  named,  and  he  is  to  take  the  benefit 
thereof." 

The  latter  part  of  this  reason,  however,  has  reference  to 
another  class  of  cases,  where  the  thing  covenanted  for  has  no 
necessary  connection  with  the  land,  and  with  respect  to  which 
no  tenant  could  legally  bind  another.  Thus  it  is  said  by  Coke: 
"  But  although  the  covenant  be  for  himself  and  hisassigns,  yet 
it  is  otherwise,  if  the  thing  to  be  done  be  merely  collateral  to 
the  land  and  not  concerning  the  thing  demised  in  any  sort,  as 
a  covenant  to  build  a  house,  upon  the  land  of  the  lessor,  not 
parcel  of  the  demise." 

It  seems  therefore,  that  with  respect  to  the  question,  whether 
a  given  covenant  runs  with  the  land  or  not,  the  nature  and  pur- 
pose of  the  covenant  is  the  first  criterion,  and,  where  this  is 
not  decisive,  the  intent  of  the  parties,  as  expressed  in  their 
deed,  will  determine.  ''When,"  says  Lord  Coke,  'Hhe  cove- 
nant extends  to  a  thing  in  esse  parcel  of  the  demise,  the  thing 
to  be  done  is  in  a  manner  annexed  and  appurtenant  to  the 
thing  demised,  and  shall  run  with  the  land,  and  shall  bind  the 
assignee,  although  he  be  not  bound  by  express  words;  as  if  the 
lessee  covenant  to  repair  houses,"  etc.    But  if  the  thing  be 
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collateral,  as  he  expressed  it,  and  not  concerning  the  land,  the 
assignee  is  not  bound  if  named. 

What  then  is  the  nature  of  the  ''  stipulation,"  or  covenant  in 
question?  It  is  thus  set  forth  in  the  declaration:  "And  the 
said  Henrj  further  says,  that  in  the  deeds  of  said  premises 
from  David  Bobinson  to  Noah  Smith,  dated  in  1783  and  1797,  is 
contained  a  stipulation  that  the  said  Noah  is  to  make  the  whole 
of  the  fence,  and  to  maintain  the  fence  around  said  premises, 
or  that  part  of  said  fence  adjoining  said  Bobinson's  laud." 

We  take  the  fence  desciibed  to  be  the  partition  fence  between 
the  premises  conveyed  and  David  Bobiuson's  land;  and  of 
course  necessary  to  be  maintained,  for  the  benefit  of  the  occu- 
pier. The  stipulation  contains  two  parts:  1.  *'  To  build  the 
fence."  Whether  the  obligation  thus  far  would  be  consideied 
as  running  with  the  land,  is  perhaps  somewhat  questionable. 
In  Bally  v.  Wells,  3  Wils.  25,  it  is  said,  that  '*  if  lessee  cove- 
nants to  build  a  wall,  and  assigns  over  his  estate,  the  grantee  of 
the  reversion  shall  have  covenant  against  the  assignee,  notwith- 
standing the  covenant  wants  the  word  'assigns;'  yet  every 
assignee,  by  accepting  the  possession,  hath  made  himself  subject 
to  all  covenants  concerning  the  land,  but  not  to  collateral  cov- 
enants. So,  for  a  covenant  which  runs  with  the  land,  an  ac- 
tion lies  for  or  against  the  assignee,  although  not  named,  qwia 
terra  transit  cum  onere,*'  Upon  the  authority  of  that  case,  the 
obligation  would  be  held  to  run  vrith  the  land.  But  it  is  not 
necessary  to  decide  this  point,  as  that  part  of  the  covenant  has 
probably  been  long  since  at  an  end. 

The  second  part  of  the  stipulation  is,  "to  maintain  the 
fence,"  etc.  This  is  an  obligation  in  perpetuam.  That  it  con- 
cerns the  land,  and  is  not  "  collateral,"  is  not  to  be  questioned. 
It  is  equally  clear,  that  Bobinson,  the  covenantee,  could  not  have 
the  full  benefit  of  it,  unless  it  runs  with  the  land.  It  is  not  to 
be  supposed  that  the  parties  intended  Smith  should  be  bound 
after  parting  with  the  land,  nor  that  the  obligation  to  maintain 
the  fence  should  cease  with  a  transfer  of  the  estate.  Besides, 
where  is  the  distinction  between  a  covenant  to  repair  housee 
(the  case  put  by  Coke)  and  a  covenant  to  maintain  the  fences  ? 
Where  the  covenants  run  in  perpetuam,  there  can  be  no  dif- 
ference. 

It  is  argued,  that  the  fence  not  being  in  esse  at  the  date  of 
the  covenant,  the  latter  does  not  run  with  the  land.  The  de- 
cision in  Wilson  conflicts  with  this  argument.  At  the  same 
time,  such  a  covenant  certainly  concerns  the  land,  a  thing  in 
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esse.  The  maintenance  of  fences  is  necessary  to  the  enjoyment 
of  the  estate.  And  the  objection  is  no  better  founded  than  a 
similar  objection  to  a  covenant  to  repair  houses  would  be,  upon 
the  ground  that  the  particular  separations  were  not  in  esse  at 
the  date  of  the  covenant. 

If  we  consider  the  fence  itself  as  the  principal  thing,  yet 
the  argument  has  no  better  foundation.  The  first  part  of  this 
stipulation  is  satisfied  by  building  the  fence:  then  comes  the 
latter  part,  to  maintain  it;  which,  when  it  becomes  operative, 
concerns  a  thing  in  esse.  It  has  reference  to  a  thing  contem* 
plated  as  existing,  and  which  must  actually  exist  when  the  cov- 
enant takes  effect.  If  we  regard  the  stipulation  in  the  light  of 
a  condition  of  the  grant,  and  in  a  deed  poll,  it  could  hardly  be 
otherwise— all  difficulty  vanishes.  If  it  be  a  condition,  instead 
of  a  covenant,  whoever  takes  the  estate,  takes  it  cum  onere. 
We  are  of  opinion  upon  the  question,  that  a  covenent  in  a  con- 
veyance, to  build  and  maintain  the  fences,  runs  with  the  land. 

There  is,  however,  another  objection  to  this  declaration, 
which  is  not  so  easily  obviated.  Admitting  that  the  deed  from 
David  Bobinson  to  Noah  Smith  created  an  incumbrance  upon 
the  land  in  the  hands  of  Smith,  yet  this  declaration  shows  no 
privity  in  estate  between  him  and  either  of  these  parties.  It  is 
not  alleged  that  the  defendant  derived  her  title  from  N.  Smith, 
nor  are  any  facts  stated,  from  which  it  appears  that  she,  or  her 
grantee,  the  plaintiff,  is  privy  to,  or  bound  by  the  terms  of 
that  deed.  For  aught  that  appears,  the  title  of  the  defendant, 
and  which  she  conveyed  to  the  plaintiff,  might  have  been  derived 
from  a  different  source,  and  might  have  been  adverse  to  the 
title  of  Bobinson.  For  this  reason  the  declaration  is  most  de- 
cidedly bad. 

Judgment  that  the  declaration  is  insufficient. 

The  plaintiff,  on  motion,  had  leave  to  amend. 


OoVENAHTS  BuNKXNa  vnTH  TBS  Land.— Warranty:  Donnellv,  Thompson, 
25  Am.  Deo.  216;  Conutock  v.  SnUth,  23  Id.  670;  King  v.  Kerr,  22  Id.  777; 
Sweet  V.  Cfreent  19  Id.  442;  Cummins  v.  Kennedy,  14  Id.  45  and  note;  Bimey 
V.  Hann,  13  Id.  167;  Booth  v.  Starr,  6  Id.  233;  HamiUon  v.  CvUs,  3  Id.  222. 
In  the  note  to  Fulton  v.  Stuart,  15  Id.  544,  varioas  covenanta  are  referred 
lob  which  have  been  decided  to  run  with  the  land. 
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State  v.  Trask. 

16  Ymmman  WBi.} 

Fob  a  Dxdigaxiov  op  Lahss  to  Pi^uc  Usb  no  purtkwlur  fonn  of  words  k 

neoeasary;  it  may  be  without  deed. 
There  must  be  a  Cleab  Iktsiition  to  Dedicate  and  an  act  of  aceeptunoo 

on  the  part  of  the  public 
Loiro-coNTiNtTED  UsAOE  IS  EVIDENCE  of  the  poblio  rights  bat  must  be 

sidcred  in  connection  with  the  intentioii  of  the  owner  to  dedicata. 
A  Past  of  the  Land  Dedicated  mat  be  Afpbopbiated  and  the  rasidiie 

m 

linqnished. 

The  QuissriON  of  Apfbopriation  is  for  the  jnzy. 

Where  the  Public  Relt  upon  Usage  as  evidence  of  the  right,  that  ri|^ 
can  not  be  more  extensive  than  the  usage. 

Parts  of  a  Deed  Inconsistent  with  the  Manifest  Intent  will  be  rejeeted. 

Even  where  the  Particular  Use  has  Ceased,  the  pnblio  have  acqured  a 
right  which  can  not  be  disregarded.  Lands  were  dedicated  for  the 
erection  of  a  coort-hoose;  relying  on  this  dedication,  dwellinga  were 
built  bordering  on  the  lot,  and  the  dedication  was  pronounced  irrevo- 
cable, notwithstanding  the  state  court  waa  afterwards  moved  to  another 
town. 

Indiotheht.  The  opinion  substantially  states  the  case.  The 
deed  under  which  the  state  claims  was  executed  in  1784,  the 
house  complained  of  was  moved  into  its  present  position  in 
1791.  In  1796  the  state  courts  were  removed  to  another  town, 
and  the  United  States  courts  have  been  since  held  in  the  oonri- 
house  on  the  land  in  question.    Verdict,  guilty. 

Exceptions  were  taken  and  allowed.     . 

AUcen,  for  the  respondent. 
Coolidge,  contra. 

Bj  Court,  Phelps,  J.  This  is  an  indictment  for  a  nuisance. 
The  offense  charged  consists  in  the  respondent's  having  placed  a 
dwelling-house  upon  a  part  of  what  is  alleged  to  be  a  public  com* 
mon  or  highway,  in  the  town  of  Windsor,  and  in  maintaining  it 
there  to  the  common  nuisance  of  the  public.  The  act  com* 
plained  of  is  not  denied.  But  whether  the  respondent  has  a 
legal  right  to  maintain  the  building  in  the  place  where  it  is 
located,  is  the  point  in  issue. 

The  prosecutor  relies  upon  having  shown  a  dedication  of  the 
lociLS  in  quo  to  public  use.  For  this  purpose,  he  offered  in 
evidence  at  the  trial,  a  deed  of  conveyance  from  one  Hastings 
to  Nathan  Stone  and  sundry  others,  which  is  appended  to  the 
case,  and  which  purports  to  convey  the  premises  in  trust,  for 
certain  public  uses  in  the  first  instance,  and  upon  failure  of  that 
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Toe,  then  to  the  use  of  the  grantees  and  their  associates,  sub- 
scribers to  a  fund  for  erecting  a  court-house.  To  the  admission 
of  this  deed  as  evidence,  the  respondent  objected;  and  to  the 
decision  of  the  court  overruling  the  objectioa  and  admitting 
the  evidence,  the  first  exception  is  taken. 

It  is  objected  that  this  deed  attempts  to  limit  an  use  upon  an 
use,  which  at  law  can  not  be  done.  The  true  interpretation  of 
this  deed,  however,  in  this  particular,  seems  to  be,  that  the 
grantees  take  in  trust,  in  the  first  instance  for  the  public,  and 
in  case  that  use  fails,  then  and  upon  that  contingency  to  the 
use  of  themselves  and  their  associates.  It  is  not  the  case  of  an 
use  upon  an  use,  but  rather  a  case  of  contingent  or  alternative 
uses,  and  one  of  very  frequent  occurrence  in  the  law.  It  is  of 
the  same  character  with  family  settlements,  in  trust  for  eldest 
and  other  sons  in  succession.  The  uses  are  not  contemplated 
as  existing  together — the  latter  being  inoperative,  while  the 
former  continues,  and  taking  effect  when  the  former  is  deter- 
mined. The  deed  is  very  un skillfully  drawn,  and  although 
some  parts  of  it  may  be  repugnant  or  inconsistent,  yet  it  by  no 
means  follows  that  the  deed  is  void.  If  the  intent  of  the  parties 
is  clearly  ascertained  upon  the  face  of  the  deed,  courts  will  give 
it  effect;  and  those  parts  which  are  inconsistent  and  repugnant 
to  that  intent  will  be  rejected.  There  is  one  part  of  the  deed 
which  seems  to  limit  the  use  to  the  grantees  and  their  associates 
for  certain  public  uses.  This  is  apparently  limiting  an  use  upon 
an  use;  but  this  is  clearly  inconsistent  with  another  part,  which 
limits  the  use  in  the  first  instance  to  the  public,  with  a  contingent 
and  resulting  use  to  those  who  paid  the  consideration.  The 
first  clause  was  probably  introduced  as  mere  words  of  form, 
without  apprehending  their  import,  and  is  clearly  repugnant  to 
the  manifest  intent  of  the  grantor.  We  have  no  difficulty 
therefore  in  giving  effect  to  the  deed,  according  to  that  intent. 

That  the  deed  is  e violence  of  a  design  to  dedicate  the  land  to 
public  use,  we  think  apparent.  Although  it  is  inaptly  drawn, 
yet  enough  we  think  appears  to  establish  the  intent.  The  re- 
cital of  the  consideration  or  motive  of  the  grant — the  power  to 
convey  to  the  county — and,  above  all,  the  express  declaration  of 
the  use  and  purpose  to  which  the  land  is  to  be  applied,  indicate, 
beyond  a  doubt,  a  trust  in  the  grantees  for  the  public  use. 

The  title  indeed  remains  in  the  grantees,  but  a  conveyance 
to  the  county  is  not  essential  to  a  dedication,  and  even  if  such 
a  conveyance  had  been  executed  and  the  county  had  relin- 
quished the  particular  use,  still  the  land,  or  a  portion  of  it. 


I 
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mighty  and  probably  would,  have  been  irrevocably  dedicated  to 
public  ose.  No  particular  form  of  words  is  necesaair  for  that 
purpose.  A  dedication  may  be,  and  often  is,  without  deed. 
All  that  seems  necessary,  is  that  the  owner  shall  clearly  mani- 
fest an  intention  to  dedicate  the  land  to  public  use,  and  that 
the  public  should,  relying  upon  that  manifestation,  have  entered 
into  the  use  and  occupation  of  it,  in  such  manner  as  renders 
it  unjust  and  injurious  to  reclaim  it.  Much  of  our  public  prop- 
erty  rests  upon  this  footing.  Plots  of  land  have  been  set  apart 
for  the  interment  of  the  dead — they  have  been  used  for  that 
purpose,  with  the  assent  of  the  owners,  and  they  have  been  hal- 
lowed by  the  use.  The  right  of  the  owner  to  reclaim  them  has 
been  denied.  See  Beaity  v.  Kurtz  5  Pet.^  So  public  squares 
and  highways  have  been  laid  out  by  the  original  owners  of  city 
and  village  sites.  Building  lots  have  been  sold  and  built  upon, 
bounded  upon  these  public  squares,  and  from  the  moment  this 
has  been  done  with  a  just  understanding  on  the  part  of  the 
purchasers  that  the  land  is  permanently  devoted  to  public  use, 
the  dedication  has  become  irrevocable.  This  result  has  grown 
out  of  the  appropriation  of  land  for  the  erection  of  churches, 
town  and  county  buildings,  etc.  Even  where  the  particular 
use  has  ceased,  the  public  have  acquired  a  right,  which  can  not 
be  disregarded.  Long-continued  usage  is  evidence  of  such 
right,  but  it  is  evidence  merely.  The  circumstances  of  that 
usage  are  to  be  considered,  and  more  especially  whether  the 
intention  of  the  owner  to  dedicate  to  a  general  public  use  is 
found.  Nor  is  any  particular  length  of  time  necessary  to  ac- 
quire that  right.  Such  time,  and  such  only,  is  requisite,  as  suf- 
fices to  acquire  that  interest,  with  the  assent  and  concurrence  of 
the  owner,  which  would  render  it  fraudulent  in  him  to  resume 
his  rights.  Enjoyment  for  a  given  period,  for  more  than  fifteen 
years,  has  generally  been  considered  as  sufficient  prima  /ode 
evidence  of  a  right  in  the  public;  but  enjoyment  for  a  much 
less  period,  with  other  circumstances,  may  perfect  it. 

As  evidence  of  an  intent,  on  the  part  of  Hastings,  to  dedi- 
cate this  land  to  public  use,  the  deed  was  certainly  admissible. 
The  quantity  is  evidently  larger  than  would  be  necessary  for 
the  site  of  a  court-house  only.  He  doubtless  contemplated  the 
usual  space  to  be  laid  open  about  it,  and  his  deed  was  an 
assurance  to  the  public,  that  this  land,  or  so  much  of  it  as 
should  be  required,  should  be  appropriated  to  that  use.  It 
then  the  public  have  availed  themselves  of  this  act  of  dedica* 

1.    3X>«t.M6. 


Feb.  1834.]  State  v.  Thask.  557 

tion,  and  the  land  can  not  now  be  reclaimed  without  injury  to 
the  public,  and  to  individaals  who  have  invested  their  money 
in  adjoining  property,  at  an  enhanced  price,  it  is  too  late  to  re- 
claim it.     There  was  therefore  no  error  in  admitting  this  deed. 

The  deed  however  being  admitted,  a  serious  question  arises  as 
to  its  effect,  in  connection  with  the  other  evidence  in  the  case. 
And  this  brings  us  to  consider  the  charge  of  the  court  below, 
upon  the  whole  case  as  here  presented.  In  doing  this,  it  be- 
comes necessary  to  advert  to  the  evidence  on  both  sides. 

On  the  part  of  the  prosecution  it  appears,  that  the  building 
in  question  is  located  upon  the  land  specified  in  the  deed  from 
Hastings  to  Stone  and  others,  and  that  the  land,  excepting  the 
part  covered  by  this  building,  has  been  occupied  and  enjoyed 
by  the  public,  from  the  date  of  the  deed  to  the  present  time. 

The  respondent,  on  his  part,  gave  in  evidence  a  deed  of  the 
premises  in  dispute  from  one  Orandy  to  S.  Oonant,  dated  in 
1795,  and  a  chain  of  conveyance,  bringing  down  the  title  of 
said  Orandy  to  himself;  and  also  evidence  tending  to  prove, 
that  from  1791  to  the  present  time,  the  building  complained  of 
has  stood  in  its  present  location. 

It  is  remarkable  that  there  is  no  evidence  of  the  title  of 
Hastings,  except  what  is  to  be  derived  from  subsequent  posses- 
sion and  his  deed.  Had  his  previous  title  been  established,  the 
only  question  in  the  case  would  have  been,  whether  the  statute 
of  limitations  would  run  in  favor  of  the  respondent,  against  the 
public.  As  it  is,  the  title  of  Hastings  depends  altogether  upon 
the  possession,  and  is  established  so  far  and  no  farther  than  that 
possession  goes.  There  is  no  ground  for  assuming  that  the  title 
of  the  respondent  was  derived  from  Hastings;  but,  as  the  pos- 
session of  the  land  for  private  purposes,  is  inconsistent  with  the 
alleged  light  of  the  public,  the  two  claims  must  be  taken  to 
be  adverse.  In  this  point  of  view  it  is  apparent  that  no  title  is 
proved  in  the  public,  unless  it  has  been  acquired  by  occupancy. 
There  is  no  reason  for  applying  the  rule,  that  the  statute  does 
not  run  against  the  public;  but  the  case  presents  the  simple 
question  of  fact,  how  far  the  title  of  the  public  has  been  estab- 
lished by  subsequent  enjoyment.  Had  that  title  been  estab- 
lished by  other  evidence,  and  the  attempt  had  been  to  divest 
it  by  adverse  possession,  the  case  would  have  presented  a 
different  question.  But  when  the  attempt  is  to  support  the 
public  claim  by  evidence  of  possession,  it  is  most  clear  that  evi- 
dence of  adverse  possession  in  the  respondent  is  admissible  to 
contradict  it;  and  if  the  possession  is  not  made  out,  the  attempt 
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fails.  The  title  of  Hastings  might  have  been  good,  as  to  thai 
part  which  has  been  occupied  by  the  public,  and  not  so  as  to 
the  residue. 

If,  however,  we  assume,  as  the  county  court  seems  to  have 
done,  that  Hastings  was  the  common  source  of  title  on  both 
sides,  still  a  dififerent  view  of  the  subject  presents  itself  from 
that  presented  by  the  charge. 

From  what  has  already  been  said,  it  will  be  inferred,  that  to 
render  a  dedication  to  public  use  binding,  it  is  necessary^ 
not  only  that  there  be  some  act  of  dedication  on  the  part  of  the 
owner,  but  there  must  also  be  something  equivalent  to  an 
acceptance  on  the  part  of  the  public.  In  analogy  to  grants  and 
other  conveyances,  the  concurrence  of  two  parties  seems  neces- 
sary to  pass  th^  right.  Towns  and  cities  may  be  projected — 
streets,  public  squares  and  roads  may  be  laid  out,  but  if  no 
town  or  city  is  built,  there  is  no  effectual  dedication.  So  in  this 
case,  had  no  court-house  been  built,  the  owners  might  have  re- 
claimed the  land;  yet  even  in  that  case,  had  the  owners  permit- 
ted it  to  be  appropriated  as  it  has  been,  they  might  at  this  day 
be  bound. 

If  this  position  be  correct,  it  follows  that  there  may  be  an 
acceptance  and  appropriation  in  part,  and  not  for  the  whole. 
A.  piece  of  land  may  be  dedicated  to  public  use,  and  yet  the 
public  convenience  may  not  require  the  whole  of  it;  a  part  may 
be  in  fact  appropriated,  and  the  residue  may,  by  common  con- 
sent, be  relinquished.  Where  this  is  done,  and  the  owner  left 
to  erect  valuable  buildings  upon  the  land,  there  seems  to  be 
the  same  reason  why  the  public  should  not  reclaim  it  as  has 
already  been  given  why  the  owner  should  not  do  so,  after  an 
actual  appropriation.  In  this  instance,  there  is  strong  evidence 
of  such  relinquishment.  The  fact  that  it  was  not  necessary  to 
the  public,  their  never  having  occupied  it,  and  the  arrangement 
of  the  public  streets  and  buildings  rendering  it  of  no  use  to 
them,  seem  to  warrant  the  owner  in  applying  it  to  private  use. 

The  question  whether  the  land  in  dispute  had  ever  been  in 
fact  appropriated  to  public  use,  should  have  been  left  to  the 
jury.  They  should  have  been  charged,  that  cases  may  exist, 
where  a  dedication  is  accepted  in  part,  and  where  a  general  and 
more  extensive  appropriation  of  land  to  public  use  may  be  lim- 
ited, restricted,  and  defined  by  long-continned  use.  That  in 
this  case,  the  public  may  have  availed  themselves  of  so  much 
of  the  land  proffered  as  was  necessary  for  the  purposes  of  the 
grant,  and  waived  it  as  to  the  residue.     And  at  all  events^ 
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where  the  public  relj  upon  usage  as  evidence  of  their  right,  the 
right  can  not  be  more  extensive  than  the  usage.  There  was 
abundant  evidence  in  the  case  requiring  such  a  charge.  It 
appeared,  that  as  early  as  1791 ,  the  building  occupied  its  pres- 
ent location;  and  previous  to  that  date  sufficient  time  had  not 
elapsed'  to  create  evidence  of  a  right  in  the  public. 

We  are  of  opinion  that  the  charge  was  erroneous;  and  that 
the  error  consisted  principally  in  these  particulars,  viz.:  1.  In 
assuming  the  legale  title  to  be  iu  Hastings  at  the  date  of  his 
deed,  when  there  was  no  evidence  to  that  effect,  except  a  sub- 
sequent possession,  which  did  not  extend  to  the  land  in  con- 
troversy. 2.  In  assuming  that  the  respondent's  title  emanated 
from  Hastings,  which  the  charge  seems  to  do,  and  which  is  nec- 
essary to  sustain  the  charge,  upon  the  point  of  possession.  8. 
In  overlooking  the  fact,  that  the  public  right  rested  upon  usage, 
and  that  the  burden  of  proof  as  to  that  usage,  whether  regarded 
as  confirming  the  title  of  Hastings,  or  as  direct  evidence  of  the 
public  right,  rested  upon  the  prosecutor.  And  4.  In  the  infer- 
ence, "  that  the  respondent  could  only  be  justified  by  a  right 
acquired  by  adverse  possession,"  and  that  the  burden  of  proof, 
as  to  the  character  of  that  possession,  rested  upon  him. 

For  these  reasons,  the  judgment  must  be  reversed  and  a  new 
trial  granted. 

DxDiGAnoir  to  Pobuo  Use — DxnNTnoN  and  History.— A  dedication  ia 
an  appropriation  of  land  to  some  public  use,  made  by  the  owner  of  the  fee 
and  accepted  for  snch  nse  by  or  on  behalf  of  the  public:  Angell  on  Highways, 
135.  It  is  purely  of  common  law  origin:  Id.  But  it  is  only  in  very  modem 
times  that  the  subject  has  assumed  much  importance.  As  recently  as  1843, 
Chief  Justice  Gibson,  having  occasion  to  consider  the  topic  in  Ootnan  v.  Phil- 
addphia  Exchange  Oo.,  6  W.  &  S.  141,  said:  "  Though  the  anomalous  doctrine 
of  dedication  to  public  use,  or  more  properly  of  a  grant  to  the  public  without 
the  intervention  of  a  trustee,  began  so  late  as  1732,  it  is  of  still  more  modem 
growth.  The  first  trace  of  it  is  found  in  Bex  v.  Hudson,  2  Stx*.  009,  decided 
in  that  year,  and  the  next  in  Lade  v.  SJiepherd,  Id.  1004,  which  was  decided 
three  yean  afterwards.  It  was  then  Buffennl  to  sleep  till  1790,  when  it  was 
awakened  by  the  Trustees  of  Rugby  CJuzrity  v.  AferrywecUlier,  11  East,  375, 
note;  and  for  the  last  thirty  years  it  has  been,  of  all  others,  the  subject  most 
frequently  agitated  in  r^ga^d  to  grants  of  highways,  and  most  prolific  in  de- 
cisions, without  having  its  principles  veiy  definitely  settled;  at  least,  nothing 
very  definite  or  of  general  application  seems  to  have  been  extracted  from  the 
cases  by  those  who  have  collected.  Perhaps  we  have  not  even  yet  materials 
cnoogfa  to  generalize." 

A  DEDiCATioir  MAT  BB  EITHER  Statutort  or  according  to  the  common 
law.  The  former  arises  where  a  person  complies  fully  with  the  provisions 
of  statutes  enacting  that  certain  formalities,  when  observed,  operate  as  a  dedi- 
cation of  lands  to  the  public.  Such  dedication  usually  is  made  by  recording 
a  map  or  plat  of  land  in  a  public  office,  acknowledged  and  executed  in  the 
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nuuiner  prescribed:  Dowmer  v.  St.  Paul  etc.  R.  R,  Co.^  23  Minn.  271;  2 
DilL  on  Mania  Corp.,  aeo.  491;  Railroad  Company  v.  Sehurmier,  7  WalL 
272;  Ciiij  of  Des  Mmne»  v.  HaU^  24  Iowa,  234;  Ragan  ▼.  McCoy,  29  Mo. 
356;  DetroU  v.  DetroU  and  MUtoavkee  R.  R.  Co.,  23  Mich.  173;  Manair  ▼. 
Haughty,  60  Ind.  364.  The  effect  of  statutory  dedicaticms  is  generally  indi- 
cated by  the  statate  itself,  and  the  fee  of  the  soil  passes  to  the  public,  to  the 
proprietors  of  adjacent  lots,  or  remains  in  the  grantor,  as  the  language  em- 
ployed warrants  the  one  or  the  other  construction:  Cox  t.  LouUvUle  R.  R. 
Co.,  48  Ind.  178;  Ragetn  r.  McCoy,  29  Mo.  356;  Randal  v.  Elder,  12  Kan. 
257;  CUy  qf  Des  Moines  ▼.  Hall,  24  Iowa,  234.  Common  law  and  statutory 
dedications  are  different  in  that  the  former  operates  by  estoppel  in  pais,  while 
the  latter  operates  by  grant:  Denver  v.  Clements,  3  CoL  472;  2  DilL  on 
Munic.  Corp.,  sec  491.  But  an  incomplete  statutory  dedication  may  become 
one  at  common  law  by  an  acceptance  and  appropriation  by  the  public:  Ful- 
ton v.  Mehrei^eld,  8  Ohio  St.  440. 

Common  Law  Dkdioations. — ^A  very  dear  s»  mmary  of  the  various  ques- 
tions involved  in  a  common  law  dedication  to  public  uses  is  thus  made  in 
Harding  v.  Jasper,  14CaL  642:  ''In  dedication  no  particular  formality  is 
necessary;  it  is  not  affected  by  the  statate  of  frauds;  it  may  be  made  either 
with  or  without  writing  by  any  act  of  the  owner,  such  as  throwing  open  his 
land  to  pnblic  travel,  or  platting  it  and  selling  lots  bounded  by  sti^eets  desig* 
nated  in  the  plat,  thereby  indicating  a  clear  intention  to  dedicate;  or  an  ao- 
quiescence  in  the  use  of  his  land  for  a  highway,  or  his  declared  assent  to  such 
use,  will  be  sufficient^  the  dedication  being  proved  in  most,  if  not  all,  of  the 
cases  by  matter  in  pais  and  not  by  deed.  The  vital  principle  of  the  dedi- 
cation is  the  intention  to  dedicate,  and  whenever  this  is  unequivocally  mani- 
fested, the  dedication,  so  far  as  the  owner  of  the  soil  is  concerned,  has  been 
made.  Time,  therefore,  though  often  a  very  material  ingredient  in  the  evi- 
dence, is  not  an  indispensable  ingredient  in  the  act  of  dedication.  If 
accepted  and  used  by  the  public  in  the  manner  intended,  the  dedication  is 
complete — ^preclnding  the  owner  and  all  claiming  in  his  right  from  assert' 
ing  any  ownership  inconsistent  with  such  use.  Dedication,  therefore,  is  a 
conclusion  of  fact  to  be  drawn  by  the  jury  from  the  circumstances  of  each 
particular  case;  the  whole  question,  as  against  the  owner  of  the  soil, 
being  whether  there  is  sufficient  evidence  of  an  intention  on  his  part  to 
dedicate  the  land  to  the  public  use  as  a  highway."  In  considering  the 
subject  of  common  law  dedications,  we  shall  pursue  the  order  soggestsd 
by  this  description. 

Who  mat  Dkdigatb. — A  dedication  must  be  made  by  the  owner  of  the 
title  to  the  land:  Kyle  v.  Logan^  87  HI.  64;  QenUeman  v.  SomU^  32  Id.  2?1; 
Fisk  V.  Havana,  88  Id.  208;  HooU  v.  Attorney-general,  22  Ala.  190;  LeUmd 
V.  LownsdaUf  2  Or.  46;  Lownsdale  v.  Portland,  Deady,  1, 39;  Venaia  v.  Jones, 
42  McLean,  641.  A  mortgagor  can  not  make  a  dedication  of  the  mortgaged 
premises :  Hoolev,  Attorney-general,  22  Ala.  190;  nor  can  a  tenant  for  years 
bind  his  reversioner  by  a  dedication  to  public  use:  Schenley  v.  Commonwealih, 
36  Pa.  St  29;  StaU  v.  Atlierton,  16  N.  H.  203;  but  a  married  woman  may 
dedicate  her  lands  for  a  public  highway:  Id.  A  mere  occupant  of  publk 
land  without  other  estate  or  interest  therein  than  the  bare  poascesion,  can 
not  charge  the  lands  in  the  hands  of  any  subsequent  occupant  with  a  dedi- 
cation: Lownsdale  v.  Portland,  Deady,  1, 39;  and  a  mere  stranger,  unless  au- 
thorized to  do  so,  can  no  more  dedicate  the  land  of  another  to  public  use  than 
he  can  convey  it  by  deed:  Bushell  v.  Scott,  21  Wis.  457;  and  what  one  in 
possession,  not  the  owner,  may  have  said  in  regard  to  dedicating  tibe  land. 
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amounts  to  notliing:  Kyle  v.  Logan,  87  Bl.  64.  An  administrator,  it  seems, 
may  dedicate  lands  of  his  decedent;  Logansport  v.  Dunn,  8  Ind.  378.  A  mu- 
nicipal corporation  to  whom  lands  have  been  granted,  may  dedicate  them  to 
public  use:  Stale  v.  Woodtoard,  23  Vt.  92;  San  Francisco  v.  CaUlenoood,  31 
Cal.  58o;  Bodon  v.  Lecrard,  17  How.  (U.  S.)  426;  and  a  railroad  corporation 
may  do  the  same,  where  there  is  nothing' in  the  charter  prohibiting  it:  Oreen 
V.  Canaan,  29  Conn.  157.  In  Prudden  v.  Lindaley,  29  N.  J.  Eq.  (2  Stew.) 
615,  the  loeita  in  quo  was  asserted  to  have  been  dedicated  as  a  highway  by  the 
defendants,  trustees  of  the  town  of  Green  Village,  to  purchase  and  appro- 
priate land  for  the  use  of  the  village  school.  On  the  other  hand,  it  was  con- 
tended, that  the  trustees  had  not  the  power  to  make  a  valid  dedication.  But 
said  Dixon,  J.:  **  The  trustees  are  legal  owners  of  the  land,  but  as  the  pur- 
poses for  which  they  own  it  are  expressed  in  the  deed  by  which  they  hold 
the  title,  their  acts  can  not  be  allowed  to  violate  their  trust.  That  trusty 
however,  is  of  a  somewhat  indefinite  character,  and  therefore,  a  discretion  is 
vested  in  the  trustees  as  to  the  mode  in  which  it  may  be  best  subserved;  and 
within  the  range  of  this  discretion,  their  acts  are  lawful  and  binding.  These 
plain  principles,  so  easily  stated,  but  perhaps  not  so  easily  applied,  are  the 
criteria  for  testing  the  power  to  dedicate.  If  the  highway  claimed  by  the  com- 
plainant oould  belaidout  by  the  trustees  in  furtherance  of  their  trust,  then  their 
dedication  is  valid.  Hex  v.  Leake,  5  Bam.  &  Adol.  469.  *  *  *  Therefore, 
the  question  whether  such  dedication  can  be  made,  is  one  of  fact,  to  be  de- 
termined by  the  conditions  of  each  case." 

Purposes  for  Which  Drdioations  may  be  Made. — At  common  law, 
lands  could  only  be  dedicated  for  a  common  highway.  If  an  open  square 
was  intended  merely  as  an  enlargement  of  the  highway,  and  intended  to  be 
used  as  such,  it  would  fall  within  the  purposes  for  which  a  dedication  could  be 
made.  But  for  other  uses,  the  common  law  would  not  recognize  a  setting 
apart  of  lands  by  dedication:  Baker  v.  Johnston,  21  Mich.  319;  Afowrt/y, 
City  of  Protfidenee,  10  R.  I.  62;  Pearaall  v.  Post,  20  Wend.  Ill;  S.  0.,  22 
Id.  425.  '*  English  cases,"  it  is  said  in  Motory  v.  CUy  of  Providence^  ''have 
never  pressed  the  doctrine  of  dedic^Mbn  beyond  rights  of  way  or  travel,  leaving 
other  claims  by  portions  of  peo^  to  stand  on  the  ground  of  customary  or 
prescriptive  right.  *  *  *  But  in  this  country,  the  doctrine  of  dedication 
has  been  applied  by  the  supreme  court  of  the  United  States,  and  other  courts, 
to  public  squares,  to  common  lots,  burying  grounds,  school  lots,  and  loti 
for  church  purposes,  etc.,  and  pious  and  charitable  uses  generally,  and  in 
many  cases  where  the  use  was  either  expressly  or  from  the  necessity  of  the 
case  limited  to  a  small  portion  of  the  public." 

Instances  of  dedications  for  a  public  square  will  be  found  in  Hoadley  v. 
San  Francisco,  60  Cal.  265;  Warren  v.  Mayor  of  Lyons,  22  Iowa,  351;  Carter 
V.  CUy  of  Portland,  4  Or.  339;  Grogan  v.  Ilaytoard,  6  Pac.  C.  L.  J.  351,  Cir. 
Court  for  Dist.  of  Cal.;  Abbott  v.  Mills,  3  Vt.  526;  Cincinnati  v.  White,  6 
Pet.  431;  Commomcealth  v.  Rush,  14  Pa.  St.  186;  State  y.  Wilkinson,  2  Vt. 
480;  Wafertovm  v.  Cowen,  4  Paige,  510;  and  of  dedications  for  a  public  park 
in  Price  v.  Thompson,  48  Mo.  363;  Price  v.  Plainfield,  40  N.  J.  L.  608.  In 
Carter  v.  CUy  of  Portland,  4  Or.  339,  it  is  said  that  the  dedication  of 
squares  and  parks  may  be  established  in  the  same  manner  as  in  case  of  streets 
and  alleys.  And  in  general:  "The  binding  effect  of  the  dedication  of  streets, 
highways,  urban  parks,  walks,  and  pleasure  grounds,  is  now  too  well  settled 
to  admit  of  question:"  Mankodo  v.  WiUard,  13  Minn.  23.  Other  public 
uses  for  which  dedications  have  been  made,  are  burial  grounds:  Mowry  v. 
Providence,  10  R.  I.  52;  Hunter  v.  Sandy  IIUl,  6  Hill,  407;  Boyce  v.  Kal^ 
Am.  Dec.  Yol.  XXVH— 36 
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haugh,  47  Md.  334;  S.  C,  28  Am.  Rep.  464;  school  pnrpoees:  PotUr  v. 
Cliapin,  6  Paige,  639;  CarpeiUeria  School  District  v.  Heathy  6  Pac.  C.  L.  J. 
898;  court-houses,  churches,  and  other  public  baildlDgs:  New  Orleans  v. 
United  States,  10  Pet.  712;  Hunter  v.  Sandy  HiU,  6  Hill,  411;  "For  the 
Lutheran  church:"  Dtatty  v.  Kurtz,  2  Pet.  666;  a  spring  of  water:  McConnett 
V.  Lexington,  12  Wheat.  682;  whar*!,  public  landings,  and  levees:  O^NeiU  v, 
AnneU,  27  N.  J.  L.  (3  Dutch.)  290;  Railroad  Co.  v.  Schurmier,  7  Wall.  272;. 
Mankato  v.  Willard,  13  Minn.  23;  Gardner  v.  Tisdale,  2  Wis.  162;  Ood^reg 
V,  City  of  AUson,  12  HI  29;  a  quay:  New  Orleans  v.  United  States,  10  Pet, 
714.  Dedications  for  streets  are  the  most  common,  and  examples  of  them 
ftbound  in  the  cases  above  cited,  and  will  be  found  in  the  citations  below 
where  the  subject  of  dedications  according  to  maps  or  plats  are  discussed. 
Although  at  one  time  it  was  doubted  that  a  blind  street,  a  cnl  de  sac  could 
be  the  subject  of  dedication:  Wood  v.  Veal,  6  Barn,  and  Aid.  466;  Holdane 
V.  Tntittees  of  Cold  Spring,  23  Barb.  103,  yet  it  is  now  settled  that  a  eitZ  de 
sae  is  capable  of  dedication:  Bateman  v.  Bluek,  14  £ng.  L.  and  Eq.  69; 
People  V.  Kingman,  24  N.  Y.  659;  Stone  v.  Brooks,  35  Cal.  489;  BartUU  ▼. 
Bangor,  67  Me.  460;  Matter  of  Twenty^third  Street,  19  Wend.  128. 

How  A  Dedication  is  Made — ^Ths  Intention  to  Dedicate. — ^To  coDrti< 
tnte  a  valid  and  complete  dedication,  two  things  must  occur,  to  wit:  an  in* 
tention  by  the  owner  to  dedicate,  and  an  acceptance  by  the  public  of  the 
dedication:  San  Francisco  v.  Carnavan,  42  Cal.  641,  and  cases  i^fra,  An  in* 
tention  on  the  part  of  the  owner  of  the  soil  to  dedicate  is  essential:  Fisk  ▼• 
Havana,  88  IlL  208;  Kyle  v.  Logan,  87  Id.  64;  Illinois  Ins,  Co.  v.  LiUl^/ield, 
(yj  Id.  368;  Harding  v.  Hale,  61  Id.  192;  Bees  v.  Chicago,  38  Id.  322;  Orube 
V.  NicJiols,  36  Id.  92;  Marcy  v.  Taylor,  19  Id.  634;  Fairjield  v.  Morey,  44 
Vt  239;  Mansur  v.  State,  60  Ind.  367;  Same  v.  Haughty,  Id.  364;  Morgan 
V.  Railroad  Co.,  96  U.  S.  716;  McCormick  v.  Baltimore,  46  Md.  612;  Mayor 
of  Jersey  City  v.  Mwrris  Canal  and  Banking  Co.,  12  N.  J.  Eq.  (1  Beas.)  647; 
Niagara  Falls  Sus.  Bridge  Co.  v.  Bachman,  66  K.  Y.  261;  Cook  v.  Harria, 
61  Id.  448;  Pierpoint  v.  Town  qf  HarrisvUle,  9  W.Va.  216;  Green  v.  Berthect, 
30  Ga.  897;  Mayor  qf  Madison  v.  Booth,  63  Id.  609;  Downer  v.  St,  Paul  ami 
Chicago  R.  B.  Co.,  23  Minn.  271;  State  v.  Welpton,  34  Iowa,  144;  Orube  ▼. 
Wells,  Id.  148.  The  intention  to  devote  the  land  to  public  nse  most  be  clear; 
Mansur  v.  StaU,  60  Ind.  367;  Same  v.  Haugftey,  Id.  364;  MeCormick  v.  SoZfi- 
more,  46  Md.  612;  Mayor  qf  Jersey  City  v.  Morris  Canal  and  Banking  Co,,  12 
N.  J.  Eq.  ( 1  Beas. )  647 ;  Pierpoint  v.  Town  of  HarrisviUe,  9  W.Va.  215;  Fairjield 
y.  Morey,  44  Vt.  239;  certain:  Fisk  v.  Havana,  88  HI  208;  Mansur  v.  BtaU, 
60  Ind.  357;  Same  v.  Haughty,  Id.  364;  positive:  Pierpoint  v.  Touni  of  Har* 
rimlle,  9  W.Va.  216;  and  unequivocal:  Fisk  v.  Havana,  88  HL  209;  Manwr 
V.  State,  60  Ind.  357;  Same  v.  Haugfiey,  Id.  364.  The  acts  and  dedarations 
of  the  owner  indicating  the  intent  **  must  be  unmistakable  in  their  purpose, 
and  decisive  in  their  character:"  Niagara  Falls  Sus.  Bridge  Co.  v.  Bachman,. 
66  N.  Y.  261;  Cook  v.  Harris,  61  Id.  448.  Moreover,  the  dedication  must  be 
free  and  voluntary:  Bees  v.  Chicago,  38  111.  322.  Many  of  the  queetiona 
arising  out  of  supposed  dedicatipus  turn  on  the  intent  of  the  dedicator.  To 
justify  a  claim  that  title  to  a  tract  of  land  has  been  divested  by  dedication, 
the  proof  should  be  very  satisfactory,  either  of  an  intention  to  dedicate,  or 
of  such  acts  and  declarations  as  should  equitably  estop  the  owner  from  deny- 
ing such  intention:  Kyle  v.  Logan,  87  111.  64;  Kelly  v.  Chicago,  48  Id.  38& 
As  it  will  be  presumed,  where  the  facts  and  circumstances  of  the  case  clearly 
warrant  it,  so  that  presumption  may  be  rebutted  and  altogether  prevented 
from  arising  by  circumstances  incompatible  with  tne  sappositaon  that  nnj 


Feb.  1834.]  State  v.  Trask.  563 

dedication  was  intended:  MeCormich  t.  Baltimore^  45  Md.  512;  Mansur  v. 
^aughey^  60  Ind.  364.  For  example:  where  the  owner  of  land  through 
which  a  road  passes  has  permitted  it  to  be  used  for  that  purpose,  he  keeping 
ap  a  gate  at  each  end  to  protect  his  plantation,  the  public  have  only  acquired 
a  restricted  prescriptiye  right,  and  to  that  extent  and  with  that  qualification 
are  entitled  to  enjoy  it:  Orten  ▼.  Berthea,  30  Qa.  897;  Mayor  of  Madison  v. 
Booth,  53  Id.  609.  And  so  the  leaving  out  part  of  a  man's  land  in  fencing, 
when  done  by  mistake,  repels  the  intent  to  dedicate:  Mansur  v.  Haugliey,  60 
Ind.  364;  StaJte  v.  Welpton,  34  Iowa,  144;  QruJbe  v.  Wells,  Id.  148.  Says 
Chief  Justice  Sawyer,  in  Slont  v.  BrooJcs,  35  CaL  489:  *' As  to  the  quantum 
and  kind  of  evidence  of  this  intention,  the  authorities  are  numerous,  and  not 
all  of  them  consistent.  But  the  law  is  reasonable  in  this  respect  as  in  most 
other  matters.  The  peculiar  circumstances  of  the  country  must  be  taken 
into  account.  While  the  general  rule  here  is  the  same  as  in  England,  the 
£k^  which  are  held  sufficient  there  might  be  held  differently  in  this  state. 
Indeed,  in  other  new  states  of  the  Union,  they  have  been  so  held.*'  The  same 
doctrine  is  laid  down  in  Harding  v.  Jasper,  14  Cal.  642,  with  still  more  par- 
ttoolarity :  "  It  requires  stronger  proof  of  dedication,  in  the  cases  of  roads  in 
the  country,  than  that  of  streets  or  lanes  in  a  town  or  city:  Stacy  v.  MtUer, 
14  Mo.  478;  Badeau  v.  Mead,  13  Barb.  828;  ffeniiis  v.  SmUIi,  11  Mete.  241. 
In  Angell  on  Hi^^ways,  it  is  said,  p.  127,  sec.  151:  'An  intention  to  dedi- 
cate must  be  obvious,  and  the  same  acts  which  would  warrant  the  inference 
in  cities  and  towns  would  be  quite  insufficient  in  sparsely-settled  agricultural 
districts.*" 

The  intention  is  to  be  gathered  from  acts  and  declarations  explanatory 
thereof,  in  connection  with  all  the  circumstances  which  surround  and  throw 
light  upon  the  subject,  and  not  from  what  he  may  subsequently  testify  as  to 
his  real  intent  in  relation  to  the  matter:  City  of  Columbus  v.  Ddhn,  36  Ind. 
330;  Morgan  v.  RaUroad  Co.,  96  U.  S.  716.  The  deckrations  of  intent  with 
respect  to  the  land  "up  to  a  dedication  made  irrevocable  by  acceptance  on  the 
part  of  the  public,  there  is  no  doubt  of  the  propriety  of  admitting:"  Downer 
y.  St,  Paul  and  Chicago  R,  R.  Co,,  23  Minn.  271.  In  short,  as  it  is  said  in  the 
case  of  StoTie  v.  Brooks,  35  CaL  489,  the  idea  of  a  dedication  to  the  public  use 
of  land  must  rest  on  the  clear  assent  of  the  owner  in  some  way  to  such  dedi- 
cation. This  assent  may  be  proved  by  a  deed  or  unsealed  writing,  or,  as  held 
by  many  courts,  by  parol:  Carter  v.  City  of  Portland,  4  Or.  339;  Dummeryr^ 
Jersey  CUy,  20  N.  J.  L.  (1  Spencer)  86;  State  v.  Catlin,  3  Vt  530;  MeKee  ▼. 
St,  Louis,  17  Mo.  184;  Hunter  v.  Sandy  Hill,  6  Hill,  407;  Post  v.  Pearsall, 
22  Wend.  425,  454:  Dooer  v.  Fox,  0  B.  Mon.  200.  In  fact  ''dedications  have 
been  estabUshed  in  every  conceivable  way  by  which  the  intention  of  the  dedi- 
cator could  be  evinced:"  Morgan  v.  Railroad  Co,,  96  U.  S.  716;  Godfrey  v. 
City  ofAUon,  12  HI.  29.  One  who  has  negligently  led  the  public  to  suppose 
that  he  has  dedicated  certain  lands  is  estopped  to  deny  his  intention  as  to 
those  who  would  be  prejudiced:  Wilder  v.  St,  Paul,  12  Minn.  192;  Mansur 
V.  HaugJaey,  60  Ind.  364. 

AoGXPTANCX  or  THE  Dbdigation. — ^The  second  of  the  before-mentioned 
requisites  to  a  valid  and  complete  dedication  is  that  it  should  be  accepted. 
So  peculiar  is  the  character  of  a  dedication  that,  in  some  cases,  so  far  as  the 
dedicator  is  concerned,  a  dedication  will  be  deemed  complete,  while  as  to  the 
public  authorities  there  may  not  have  been  such  an  acceptance  as  would  ren- 
der them  responsible  for  the  repair  and  keeping  of  the  premises  dedicated. 
The  acceptance  may  be  either  formal  or  by  user.  In  some  jurisdictions,  the 
mere  use  of  the  premises  by  the  people,  is  not  regarded  as  an  acceptance  by 
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the  pablic  authority;  whereas  other  states  adopt  oa  opposite  view,  and  in 
still  others  the  matter  is  settled  by  statutory  enactment.  It  is,  however,  an 
unaoubted  general  rule,  that  to  be  complete  the  dedication  must  be  accepted: 
F>y'.n  Francijfco  y.  CalileriDOod,  31  Cal.  585;  Niagara  Falls  S as.  Bridge  Co,  v. 
Bachman,  66  N.  Y.  261;  Pierjmnt  v.  HarrifvUlCy  9  W.  Va.  215;  Parsons  v. 
Atlanta  Uniw^sity,  44  Ga.  529;  White  v.  SmUh,  37  Mich.  291;  StaU  v. 
Tucker,  36  Iowa,  485;  OnstoU  v.  Murray,  22  Id.  457;  Cook  v.  Harris,  61  N. 
Y.  448;  Stone  v.  Brooks,  35  Cal.  489;  San  Francisco  v.  Carnavan,  42  Id.  541; 
Kennedy  v.  Le  Van,  23  Minn.  513;  Derby  v.  AlUny,  40  Conn,  410;  OuChrier. 
New  Haven,  31  Id.  308;  Carter  v.  City  of  Portland,  4  Or.  339;  Sanford  v. 
Meridian,  52  Miss.  383;  Briel  v.  Natchez,  48  Id.  423;  Summers  v.  State,  61 
Ind.  201;  Denver  v.  Clements,  3  Col.  472;  Mayor  of  Jersey  City  v.  Morru 
Canal  cfr  Banking  Co,,  12  N.  J.  Eq.  (1  Beas.)  563;  Trustees  of  Methodist  E. 
Church  V.  Council  of  Hohoken,  33  N.  J.  L.  (4  Vr.)  22. 

With  respect  to  the  character  of  the  acceptance,  the  cases  resolve  them- 
selves into  two  classes:  1.  Those  requiring  au  acceptance  by  competent  author- 
ity; and,  2.  Those  acknowledging  the  sufficiency  of  an  acceptance  from  mere 
user.  The  second  class  embraces  by  far  the  greater  number  of  our  courts; 
and  they  maintain  that  an  acceptance  may  bo  shown  by  general  public  use, 
by  appropriating  the  land  for  the  use  designed,  or  by  the  taking  cbarge  ol 
and  repairing  the  highway  by  the  proper  authorities:  State  v.  Tucker,  36 
Iowa,  485;  Omtott  v.  Murray,  22  Id.  457;  Cook  v.  Harris,  61  N.  Y.  448; 
Carter  v.  CUy  of  Portland,  4  Or.  339;  Sanfonl  v.  Meridian,  62  Miss.  383; 
Briel  v.  Natchez,  48  Id.  423;  Stone  v.  Brooks,  35  Cal.  489;  San  Francisco  v. 
Camavan,  42  Id.  641;  School  District  v.  Heatli,  6  Pac.  C.  L.  J.  898;  Fisk  v. 
Hanna,  88  111.  209;  Fairfield  v.  Morey,  44  Vt.  239;  Kennedy  v.  Le  Van,  23 
Minn.  613;  Outhrie  v.  New  Haven,  31  Conn.  308;  Budianan  v.  Curtis,  25 
Wis.  99.  In  Indiana,  the  court  have  not  decided  the  question :  Mansur  v. 
State,  60  Ind.  367. 

AccxPTANCE  FROM  U3EB. — The  questiou  of  what  is  sufficient  evidence  of 
the  acceptance  by  the  unorganized  public,  who  can  not  as  a  whole,  or  by  a 
majority,  expressly  accept,  is  one  of  some  difficulty.  There  is  also  a  distinc- 
tion as  to  the  weight  of  such  evidence.  Some  of  the  cases  which  recognize  it 
to  be  conclusive  evidence  of  an  acceptance  for  the  public  to  use  the  premisei 
for  twenty  years,  the  statutory  period,  do  not  accord  such  weight  to  a  user 
for  a  shorter  period:  Mauck  v.  State,  66  Ind.  177;  Bartlett  v.  Bangor,  67  Me. 
460;  Daniels  v.  Chicago  and  N.  W,  R.  R.  Co.,  41  Iowa,  129.  User  for  such 
a  length  of  time  would  entitle  the  public  to  adopt  one  of  two  courses — 
either  to  claim  a  permanent  easement  in  the  land,  on  the  ground  of  a  dedica- 
tion, if  the  user  was  permissive:  Stevens  v.  Nashua,  46  N.  II.  199,  or  to  set 
up  a  prescription  where  the  user  was  adverse  and  under  a  claim  of  right: 
State  v.  Tucker,  36  Iowa;  Wash,  on  Eas.,  177;  Kyle  v.  Logan,  87  111.  64; 
Mauck  V.  State,  6G  Ind.  177;  Stevens  v.  Naahud,  46  N.  H.  192.  But  on  the 
first  proposition,  as  to  the  conclusiveness  of  a  seemingly  permissive  user  for 
the  statutory  time,  upon  the  fact  of  a  complete  dedication,  the  courts  are  not 
harmonious.  The  general  principle  herein  laid  down,  that  an  intention  to 
dedicate  is  essential,  is  relied  upon  in  many  instances  to  show  that  an  appar- 
ent permission  of  the  user  was  really  given  under  mistake:  State  v.  Croto,  30 
Iowa,  258.  And  sonic  courts,  notwithstanding  such  lengthy  user,  permit  the 
owner  to  show  any  fact  which  would  overcome  the  presumption:  Kylt  v. 
Logan,  87  111.  C4.  But  there  is  no  doubt,  in  all  those  oases  which  permit  tbs 
evidence  of  user,  at  all,  to  prove  an  acceptance  by  the  public,  that  an  actual 
user  for  the  period  of  the  statute  of  limitations  will  be  a  sufficient  aoceptaoos 
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of  a  dedicfttion.  Many  of  the  decisions  confound  the  user  sufficient  to  estab- 
lish a  dedication  with  that  requisite  to  give  a  right  by  prescription.  The  dis- 
tinction, however,  is  clear.  The  intention  of  the  owner  is  the  deciding  ele- 
ment. Against  his  intention  to  devote  the  land  to  the  use  of  the  public, 
must  be  brought  a  continuous  and  adverse  user  for  the  period  of  limitation  to 
give  the  public  a  permanent  easement  in  his  land,  and  that  easement  is  a  pro 
scriptive  right;  whereas,  if  an  intention  to  set  aside  the  land  to  the  public 
use  be  shown,  a  user  on  the  part  of  the  public  is  pursuant  to  the  dedication, 
an'l  will,  in  the  great  majority  of  states,  be  sufficient  evidence  of  a  complete 
acceptance  and  dedication,  if  continued  for  the  statutory  time;  and  in  many 
cases  user  for  less  than  that  time  is  sufficient.  And  another  important  fea- 
ture is,  that  although  the  statutory  time  may  have  elapsed,  yet  the  claim  of 
right  under  a  dedication  may  be  overthrown  by  disproving  the  intention  to 
dedicate:  KyU  v.  Logan,  87  111.  64;  whereas  an  adverse  claim  for  that  time 
would  establish  an  incontrovertible  right  by  prescription. 

It  is  upon  this  latter  branch  of  the  subject,  what  evidence  of  acceptance  is 
sufficient  when  the  use  has  not  continued  for  a  period  of  time  coeval  with 
the  statute  of  limitation,  that  the  most  delicate  questions  arise.  A  com- 
prehensive summary  of  the  facts  of  importance,  as  evidence  to  establish  such 
acceptance,  is  given  by  Judge  Butler  in  Oulhrie  v.  New  Haven,  31  Conn.  308, 
321:  "The  whole  matter,  acceptance  as  well  as  dedication,  has  been  left  by 
a  majority  of  the  court  to  rest  on  the  principles  of  the  common  law  with  which 
it  originated.  These  principles  authorize  the  gift,  estop  the  giver  from  recall- 
ing it,  and  presume  an  acceptance  by  the  public  where  it  is  shown  to  be  of 
common  convenience  and  necessity,  and  therefore  beneficial  to  them.  For 
the  purpose  of  showing  that  it  is  beneficial,  an  express  acceptance  by  the 
town  or  other  corporation  within  whose  limits  it  is  situate  and  who  are 
liable  for  its  repair,  the  reparation  of  it  by  the  officers  of  such  corpora- 
tion, or  a  tacit  acquiescence  in  the  open  public  use  of  it,  is  important; 
and  BO  are  the  acts  of  individuals,  such  as  giving  it  a  name  by  which  it 
becomes  generally  known,  recognizing  it  upon  maps  and  in  directions, 
using  it  as  a  descriptive  boundary  in  deeds  of  the  adjoining  land,  or  as  a 
reference  for  locality  in  advertisements  of  property,  etc.,  and  any  other 
acts  which  recognize  its  usefulness  and  tend  to  show  an  approval  of  the  gifts 
by  the  members  of  the  community  immediately  cognizant  of  it;  but  tho 
principal  evidence  of  its  beneficial  character  will  be  the  ^ual  use  of  it  as  a 
highway  without  objection,  by  those  who  have  occasion  to  use  it  for  that 
purpose:  Preen  y.  Town  of  Canaan,  29  Conn.  157." 

The  beneficial  nature  of  the  use  as  here  explained,  is  also  relied  upon  in 
other  decisions  to  determine  the  sufficiency  of  the  use  of  lands  dedicated  to 
the  public,  to  complete  the  dedication.  Thus,  in  San  Francisco  v.  Camatfan, 
42  Cal.  541,  the  use  is  required  to  be  of  such  duration  that  the  public  interest 
and  private  rights  would  be  materially  impaired  if  the  dedication  were  re- 
voked and  the  use  discontinued  by  the  public.  And  the  same  criterion  i« 
adopted  by  other  courts:  Summers  v.  State,  51  Ind.  201;  Boi/ce  v.  Kalbauyh, 
47  Md.  334;  S.  C,  28  Am.  Bep.  464. 

The  acceptance  of  a  bridge  dedicated  to  public  use  was  deemed  conclusively 
evidenced  by  the  acts  of  the  road  commissioners  in  repairing  it,  in  dlrectini^ 
travel  to  it,  and  in  nailing  a  board  across  it  when  out  of  repair:  Dayton  v. 
Rutland,  60  IlL  58;  S.  C,  84  Id.  279;  S.  C,  25  Am.  Hep.  457.  The  erection 
of  a  school-house  on  lands  donated  for  that  purpose,  concludes  the  dedicatcn 
Carpenteria  ScJiool  District  v.  Heath,  6  Pac.  C.  L.  J.  898.  Travel  and  reoog- 
vition  of  a  highway  as  such,  is  sufficient  acoeptance:  Fiak  y.  Havana,  88  111* 
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208.  Repairs  made  by  public  anthorities  on  a  street  near  the  part  in  qnes- 
tion,  prove  tbe  acceptance,  if  the  repairs  were  evidently  made  with  a  view 
to  the  nse  of  tbe  whole  street:  Kennedy  v.  jL^  Fan,  23  Minn.  513.  But  wber« 
land  is  appropriated  for  a  public  park,  evidence  that  the  land  has  been  used 
for  agricultural  fairs,  and  by  traveling  showmen,  and  by  boys  in  ball-playing, 
is  not  sufficient:  Baker  v.  Johnston,  21  Mich.  349. 

When  Aoceftance  to  be  Made. — ^A  mere  unaccepted  offer  to  dedicate  ii 
of  no  effect:  Parsons  v.  AUaiita  Univernty,  44  Ga.  529;  and  tii/ra,  where  the 
subject  of  dedication  according  to  maps  is  considered.  But  it  is  not  necea- 
■ary  that  the  acceptance  should  be  immediate.  No  pardcular  length  of  tima 
is  essential  to  make  a  dedication  valid  and  irrevocable.  The  dedication  and 
acceptance  may  both  concur  on  a  single  day;  but  all  that  is  necnled  at  the 
most  is  room  for  the  estoppel  to  operate:  Cook  v.  Harris,  61  N.  Y.  448.  Bat 
the  general  rule  is,  that  the  acceptance  must  be  made  within  a  reasonable 
time :  Id. ;  Briel  v.  Natcltez,  48  Miss.  423.  The  dedication  may  be  made  to  take 
effect  in  fuJbiro:  Denver  v.  Clements,  3  Col.  472;  Police  Jury  v.  Foullunae,  30 
Ia.  Ann.  64;  M,  E,  Church  v.  Hohoken,  33  N.  J.  L.  (4  Vr.)  22;  Mayor  qf 
Jersey  City  v.  Morris  Canal  <fc  B.  Co,,  12  N.  J.Eq.  (1  Beas.)  563;  Derby  ▼. 
Ailing,  40  Conn.  410.  The  very  nature  of  many  dedications  presupposes  the 
fact  that  the  public  will  not,  can  not,  accept  immediately;  and  it  is  sufficient 
if  the  land  is  accepted  when  the  public  convenience  requires:  Hardy  v. 
Memphis,  10  Heisk.  127,  a  dedication  of  land  for  wharfage  purposes;  Carter 
V.  Portland,  4  Or.  339,  where  laud  was  donated  for  a  public  square.  Nor  is 
there  any  significance  in  the  fact  that  the  whole  of  the  tract  is  not  in  actual 
nae;  it  is  sufficient  that  the  public  has  a  right  to  tbe  use:  Police  Jury  t» 
Foulhouze,  30  La.  Ann.  64.  Of  course  an  acceptance  can  not  be  made  before 
the  dedication:  San  Francisco  v.  Calderwood,  31  Cal.  585 

Formal  Acceptance. — The  decisions  making  a  formal  acceptance  by  pub- 
lic authorities  necessary  for  a  complete  dedication,  have  arisen  uniformly  in 
the  case  of  highways.  And  these  adjudications  have  viewed  the  subject 
from  the  town*s  or  district's  point  of  view;  that  is,  whether  or  not  such  body 
would  be  liable  to  make  repairs  if  no  positive  acceptance  by  that  body  be 
proved,  and  have  decided  that  it  would  not:  Bowers  v.  Suffolk  Mfj,  Co.,  4 
Cusb.  332,  340;  Mayherry  v.  Inhabitants  of  Standish,  56  Me.  342;  Common- 
weaUhy.  Kelly,  8  Gratt.  632.  For  the  most  part  statutes  have  settled  the 
matter  directing  what  acts  make  a  road  public,  and  when  a  duty  to  vepiil 
the  same  rests  on  any  particular  body;  but  even  in  the  states  from  which  the 
decisions  above  are  cited,  it  would  not  be  pretended  that  land  might  not  be 
dedicated,  so  far  as  the  owner  is  concerned,  although  no  duty  to  rc[)air  would 
rest  on  the  public  authorities.  For,  as  will  be  shown  in  the  subsequent  con- 
fiideration  of  dedications  by  maps,  estoppels  in  favor  of  the  public  will  arise 
where  the  municipal  authorities  have  done  nothing  at  all.  What  amounts 
to  formal  acceptance  is  not  deBnitely  settled.  Even  in  Virginia,  where  the 
reasoning  hereafter  to  be  alluded  to  is  employed  against  the  generally  pre- 
vailing doctrine,  tho  court  hold  that  the  formal  proceedings  by  the  road  law 
need  not  be  carried  out  to  make  the  county  liable  on  a  dedicated  road: 
Kelhfs  cane,  8  Gratt.  636.  In  this  decision  the  court  combat  the  genera] 
principle  upon  the  sufficiency  of  a  user,  and  contending  that  the  acceptance 
of  a  dedication  should  be  by  some  public  Ixxiy,  ask:  ''Is  the  mere  passing 
over  the  road  by  individuals  an  acceptance  ?  If  so,  what  number  of  persona 
passing  over  it  will  amount  to  an  acceptance — ten,  fifteen,  twenty,  or  what 
number  ?  " 

No  Gbaittbx  of  thk  Usb  o&  Easememt  in  Bbino  is  neoassary  to  leoeive 
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tiio  dedication:  BeaUy  ▼.  Kurtz,  2  Pet.  566;  CincmnaJUv.  Whie,  6  Id.  431; 
Mayor  of  Jertey  City  ▼.  Morris  Canal  and  Banking  Co,,  12  N.  J.  Eq.  (1  Beao.) 
M3;  Dubuque  ▼.  MaUmey,  9  Iowa,  450;  Kelsey  y.  King,  33  How.  Pr.  39; 
Town  qfPaulet  v.  Clark,  9  Oranch,  292;  MeConneU  v.  Lexington,  12  Wheat. 
082;  Carter  ▼.  C»^  q/"  Portland,  4  Or.  339;  ^r:yan<  v.  McCandless,  7  Ohio, 
135;  ^'fw  Orleans  ▼.  (7tii^  i9to<e«,  10  Pet.  662;  Carpenteria  School  District 
V.  Heath,  6  Pac.  G.  L.  J.  898.  It  is  not  essential  that  the  right  of  nse  should 
be  vested  in  a  corporate  body,  it  may  exist  in  the  public  at  lai^ge.  It  is  true 
that  an  intention  to  donate  is  the  distinctive  feature  of  a  dedication,  but 
vhere  the  intention  is  once  manifested,  it  is  not  so  essential  that  there  should 
b»  a  person  or  body  of  persons  ready  immediately  to  take  the  gift;  the  gift 
is  inevocable  where  third  persons,  individuals,  have  acted  on  the  faith  of  the 
dedication,  thereby  creating  an  estoppel  in  pais,  A  parol  dedication  is  some- 
times defined  an  estoppel  m  pais:  Carter  v.  City  qf  Portland,  4  Or.  339. 
The  acts  of  the  individuals,  in  relying  on  the  dedication,  is  tantamount  to  an 
acceptance,  so  that  the  general  rule  of  an  acceptance  being  necessary,  is  not 
violated.  And  the  rights  which  these  individuals  have  acquired  under  the 
dedication  inure  to  the  benefit  of  the  public  at  large  for  whose  use  it  was 
originally  designed:  Carter  v.  City  of  Portland,  supra,  and  cases  cited.  For 
example,  if  at  the  time  of  the  dedication  the  town  or  city  has  no  corporate 
existence,  the  right  to  use  the  streets  dedicated  vests  in  the  corporation  as 
soon  as  created:  H'augh  v.  Leaeh,  28  111.  488;  Briel  v.  Natchez,  48  Miss.  423. 
In  many  of  the  earlier  cases  objection  was  made  that  a  dedication  was  bat  a 
grant,  and  to  be  valid  required  a  grantee  in  being,  but  the  objection  did  not 
prevail  with  the  courts,  as  seen  by  the  cases  above. 

Legal  Title  Need  not  Pass  fbom  the  Dedicator. — Proceeding  on  the 
assumption  that  a  dedication  was  nothing  but  a  grant,  some  of  the  first 
decisions  on  this  subject  seemed  to  warrant  that  the  legal  title  passed  from 
the  dedicator  to  the  public  It  has  also  been  held  that  the  l^gal  title  passed 
to  the  individual  grantees  of  the  lots  abutting  on  the  lands  dedicated:  Bayard 
V.  Hargrave,  45  Ga.  342;  CUy  of  Des  Moines  v.  Hall,  24  Iowa,  234,  subject 
to  the  public  easement.  But  it  is  not  necessary  that  the  legal  title  should 
pass  from  the  owner  to  constitute  a  valid  dedication:  Nev>  Orleans  v.  United 
StaUs,  10  Pet.  712;  Carpenteria  School  District  v.  Heatli,  6  Pac.  G.  L.  J.  89a 
Statutes,  however,  have  worked  a  change  in  this  as  in  other  branches  of  the 
subject,  and  have  altered  the  common  law  doctrine  that  the  adjoining  pro* 
prietors  own  the  soil  of  the  street  subject  to  the  public  easement:  City  qf 
Des  Moines  v.  Hall,  24  Iowa,  234.  Says  Washburn  on  Easements,  sec.  137: 
**It  is  not  necessary,  in  order  to  effectuate  a  dedication,  that  the  owner  of 
the  land  dedicated  should  part  with  the  fee  of  the  same.  Nor  is  it  inoon* 
sistent  with  an  effectual  dedication,  that  the  owner  should  continue  to  make 
any  and  all  uses  of  the  same  which  do  not  interfere  with  the  uses  for  which 
it  is  dedicated.*'    To  the  same  effect:  Bartlett  v.  Bangor,  67  Me.  460. 

Paktial  Dedications. — As  to  the  mode  or  time  of  user,  a  dedication  may 
undoubtedly  be  partial:  Movory  v.  Providence,  10  R.  I.  62.  But  it  was  con* 
tended  in  that  case  that  a  dedication,  although  valid  if  partial  in  the  manner 
indicated,  would  be  invalid  if  limited  to  a  portion  of  the  public,  as  to  the 
people  of  a  specified  town.  The  court,  however,  refused  to  entertain  the  ob- 
jection, and  referred  to  the  rulings  of  the  United  States,  which  had  in  many 
instances  recognized  dedications  for  charitable  purposes,  for  burial  grounds, 
and  the  like,  to  the  people  of  a  certain  town. 

Dedication  aocokdino  to  a  Map  or  Plat. — Owners  of  land  often  sell 
the  same  or  portions  therof  according  to  a  map  or  plat  of  the  land,  on  which 
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are  laid  out  streets,  squares,  and  other  features  of  a  town.  Selling  lots  ac- 
cording to  such  a  map,  whether  recorded  or  not,  anJ  bounding  them  on  the 
streets  and  squares,  operates  as  an  irrevocable  dedication  of  the  streets  and 
squares  to  the  public  use:  Cincinnaii  v.  White,  6  Pet.  431,  a  leading  case;  Clark 
V.  CUij  of  Elbuibeth,  40  N.  J.  L.  (11  Vr.)  172;  Price  v.  InliabUants  o/Plah^ 
fieUly  Id.  608;  Denver  v.  Clemente,  3  Col.  472;  Re  Brooklyn  Nortfi  Thirteenth 
Street,  73  N.  Y.  179;  Bridges  v.  Wyckof,  67  Id.  130;  Bartlett  y.  Bangor,  67 
Me.  460;  Pierpoint  v.  Town  of  Harrisville,  9  W.  Va.  215;  Lockland  v.  Stni- 
ley,  26  Ohio  St.  94;  Carter  v.  CUy  of  Portland,  4  Or.  339;  Diedrieh  v.  N.  W. 
U,  By.  Co.,  42  Wis.  248;  Iluber  v.  Oazky,  18  Ohio,  18;  Logansport  v.  Dunn, 
8  Ind.  378;  Sfianklin  v.  Evansville,  55  Ind.  240;  Town  of  Derby  y.  Ailing,  40 
Conn.  410;  Preston  v.  City  of  Navasota,  34  Tex.  684;  Oswald  v.  Orenet,  22 
Id.  94;  Bowan^s  Ex'r  v.  Portland,  8  B.  Hon.  232,  a  leading  case;  Augusta  v. 
Perkins,  Id.  207;  Newport  v.  Taylor,  16  Id.  699;  Hannibal  v.  Draper,  15 
Mo.  634;  Schenley  v.  ComnuonweaUh,  36  Pa.  St.  62;  Dubuque  v.  Moloney,  9 
Iowa,  450;  Cilyqf  Des  Moines  v.  //a//,  24  Id.  234;  irinona  t.  Hi^,  11  Minn. 
119;  Stone  v.  Brooks,  35  Cal.  489;  Hoadley  y.  San  Francisco,  60  Id.  265; 
Harding  v.  Jasper,  14  Id.  642,  Orogan  v.  Hayward,  6  Pac.  C.  L.  J.  35,  Ninth 
Cir.  Dist.  of  Cal.,  per  Judge  Field.  It  makes  no  di£ference  whether  the  ded- 
ication is  by  one  who  originally  lays  out  a  new  town  or  by  one  who  newly 
subdivides  a  portion  of  an  old  town:  Stone  v.  Brooks,  35  CaL  489.  The 
mere  survey  of  the  land  into  lots  and  blocks,  without  a  sale,  is  no  dedica- 
tion: United  States  v.  Chicago,  7  How.  185;  Carter  v.  City  of  Portland^  4  Or. 
339.  Nor  would  the  mere  laying  out  of  a  town  upon  a  man's  own  land  and 
by  his  own  private  act,  and  the  making  and  recording  of  a  plan  of  the 
town,  conclude  him  in  any  respect,  in  the  absence  of  statutes:  Orogan  v. 
Hayward,  supi'a;  Rowan  v.  City  of  Portland,  8  B.  Mon.  232,  a  decision  so 
elaborate  and  able  that  the  supreme  court  of  the  United  States,  in  Morgan 
V.  Railroad,  96  U.  S.  716,  contents  itself  with  referring  to  it  without  discuss- 
ing the  general  subject.  A  late  case  in  New  Jersey,  denumds  still  more  to 
make  the  estoppel  from  mapping  and  selling  perfect.  It  is  there  ruled,  that 
not  only  must  there  be  a  sale,  but  it  must  be  an  effective  sale,  made  so  by  a 
conveyance:   Vanata  v.  Jones,  42  N.  J.  L.  641. 

Purchasers  of  lots  according  to  a  plan  acquire  an  interest  in  all  the  streets 
marked  thereon:  Bartlett  v.  Bangor,  67  Me.  460.  The  dedication  of  the 
streets  is  an  entire  thing:  Townof  Derby  v.  Ailing,  40  Conn.  410;  Grogan  v, 
Hayward,  6  Pac.  C.  L.  J.  351.  For  of  such  a  purehase,  part  of  the  consid- 
eration is  that  the  streets  and  public  grounds  marked  on  the  plat  shall  be 
open,  not  only  to  the  purchaser,  but  to  all  subsequent  purehasers:  Grogan  v. 
Hayward  ;  and  the  town  in  its  corporate  capacity  may  insist  upon  every  right 
which  any  of  its  inhabitants  may  have  acquired  by  virtue  of  the  original 
dedication:  Carter  v.  Citij  of  Portland,  4  Or.  339.  As  the  acts  of  third  jwr- 
sons  have  made  the  estop^^el  as  to  the  dedicator  perfect,  and  rendered  it 
incompetent  for  him  to  revoke,  therefore  the  town  may,  from  time  to 
time,  subject  the  land  to  the  uses  intended,  as  the  growth  of  the  place  may 
demand:  Orogan  v.  Hayward,  6  Pac.  C.  L.  J.  351;  Bartlett  v.  Bangor,  67 
Me.  460.  These  uses  must  be  ascertained  exclusively  from  the  plat,  and  can 
not  be  enlarged  or  diminished  by  the  parol  construction  of  those  who  made  it, 
or  of  the  public  claiming  under  it:  Diedrieh  v.  N.  W,  U,  By.  Co,,  42  Wis.  248; 
Preston  v.  CUy  of  Navasota,  34  Tex.  684. 

"A  proprietor,  laying  off  an  addition  to  an  incorporated  town  or  city,  can 
not  confer  upon  some  other  public  corporation  rights  in  and  control  over  the 
streets  and  alleys,  and  such  other  corporation  has  no  aathority  to  aooepfe  a 
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giant  foreign  to  its  powers  and  duties.  To  recognize,  sucli  a  doctrine  would 
be  to  deprive  the  city  or  town  of  the  usual  and  necessary  control  of  its  own 
streets,  and  to  give  this  control  to  a  foreign  or  extraneous  corporation. 
These  principles  are  well  sustained  by  adjudged  cases:   Jackson  v.  IlartweU, 

8  Johns.  422;  Id.  385;  Trustees  v.  Peanlee,  15  N.  H.  317;  Morris  v.  Bowers, 
Wright  (Ohio),  157;  Sloan  y,  AlcConaJtai/,  4  Ohio,  157;  Ilombecky.  Westbrook, 

9  Johns.  73;  North  Hempstead  v.  I/empsteadf  2  Wend.  109;  CoggeshaU  v. 
Pelton,  7  Johns.  Ch.  292;"  CUy  of  Des  Moines  v.  Hall,  24  Iowa,  234. 

Adverse  Occupation  op  Dedicated  Lands. — No  one  can  acquire  by  ad- 
verse occupation  the  right,  as  against  the  public,  to  obstruct  a  street  dedi- 
cated to  the  public  use,  and  thus  prevent  the  use  of  it  as  a  public  highway: 
Hoadley  v.  San  FranciscOy  50  Cal.  265;  People  v.  Pope,  53  Id.  437,  where  one 
of  the  streets  along  the  city  fiont  had  been  used  for  the  piling  of  lumber  for 
more  than  the  statutory*time.  The  same  rule  was  applied  to  a  public  park  in 
Price  V.  Plainfield,  40  N.  J.  Ll  608,  and  to  a  public  square  in  Hoadley  v.  San 
Francisco,  where  the  court,  admitting  that  there  was  adversity  of  opinion, 
supported  its  decision  by  referring  to  CommoniDealth  v.  AWerger^  1  Whart. 
486;  Rung  v.  Shoenberger,  2  Watts,  23;  Commonwealth  v.  McDonald,  16  Serg. 
&  R.  395;  Baxter  y.  CommonweaWi,  3  Penn.  253;  Penny  Pot  Landing  ca^e,  16 
Pa.  St.  94;  Jersey  City  v.  Morris  Canal  and  B,  Co.,  N.  J.  Eq.  (1  Beas. )  227;  Jer- 
sey City  v.  City,  N.  J.  (1  Vr.)  521.  On  the  other  hand  the  adverse  occupation 
and  use,  so  open,  notorious,  and  hostile  as  to  compel  the  city  to  interpose  to 
save  its  right,  may  ripen  into  a  title  by  prescription  in  favor  of  au  individ- 
ual: Briel  v.  Natchez,  48  Miss.  423;  Wash,  on  Eas.,  sec.  157.  But  it  is  not 
enough  to  put  the  soil  of  the  streel  to  some  private  use,  while  the  locus  in  quo 
was  not  needed  for  the  pnblio  use:  Id.;  BartleU  v.  Bangor,  67  Me.  460. 

Ghanoing  the  Use. — Where  property  diedicated  is  pnt  to  a  use  other  than 
that  authorized  by  the  terms  of  the  dedication,  then  the  dedicator  or  any  lot 
holder  of  the  city  may  proceed  in  equity  to  enforce  the  proper  use:  Hurdy  v. 
MempJiis,  10  Heisk.  127;  Carter  v.  CUy  of  Portland,  4  Or.  339,  citing  Barclay 
V.  HowelVs  Lessee,  6  Pet.  498;  Williams  v.  TJie  Church,  1  Ohio  St  478;  Webb 
V.  Moler,  8  Ohio,  652;  Board  etc,  v.  Edson,  18  Ohio  St.  221;  Harris  v.  El- 
Uotf  10  Pet.  25;  County  v.  Newport,  12  B.  Mon.  538.  In  case  of  a  dedication 
according  to  a  plat,  the  uses  must  be  determined  by  reference  to  the  plat, 
and  can  not  be  enlarged  by  parol  construction:  Diedrich  v.  N,  W,  U,  By, 
Co.f  42  Wis.  248.  But  this  rule  as  to  the  manner  of  using  must  be  taken 
with  the  limitation  that  the  land  may  be  devoted  to  such  uses  as  are  consist- 
ent with  or  necessary  to  the  principal  use;  as  to  the  construction  of  drains 
and  sewers  and  laying  of  water  pipes,  gas  pipes,  etc.,  in  the  streets:  Warren  v. 
Orand  Haven,  30  Mich.  24;  Bayard  v.  Hargrove,  45  Ga.  342.  But  the  erec- 
tion of  a  water  tank  in  a  public  street,  is  not  a  proper  user:  CUy  qf  Mon'ison 
V.  Hinhson,  87  111.  587;  S.  C,  29  Am.  Rep.  77.  Nor  can  a  city  run  streets 
through  parks:  Price  v.  Tfiompson,  48  Mo.  361;  or  erect  buildings  therein: 

I  RvHierford  v.  Taylor,   38  Id.  315;  or  divert  a  square  for  uses  foreign  to 

the  dedication:  Warren  v.  Mayor  of  Lyons  City,  22  Iowa,  351.  Nor  can  a 
city  dispose  of  lands  dedicated  to  public  use:  Dill,  on  Munic  Corp.,  sec  512; 
Police  Jury  v.  FouUtouze,  30  La.  Ann.  64. 

Eevokikq  and  Reverteb. — Before  a  dedication  is  accepted,  it  may  be 
revoked:  San  Francimco  v.  Camavan,  42  Cal.  541;  Bridges  v.   Wyckoff,  67  N. 

^  Y,  130.     Of  course  this  principle  must  be  taken  with  the  qualification  that 

third  persons  have  not  acquired  rights,  with  respect  to  such  dedication,  as 
would  estop  the  dedicator,  as  hereinbefore  ezplamed.  But  when  once  ac- 
cented, the  dedication  becomes  irrevx^aHe:  Wash,  on  Eas.,  sec.  139.    Nor 
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will  it  revert  to  the  dedicator  except  when  the  use  becomes  impossible:  DiU. 
on  Munic.  Corp.,  sec  515.  The  non-oser  for  su'^h  a  length  of  time  aa 
would  raise  a  presumption  of  abandonmci't,  might  entitle  the  owner  to  re. 
sume;  or  where  lands  were  dedicatfnl  for  certain  public  buildings  which  were 
erected  elsewhere:  Wash,  on  Eas.,  sec  146;  Fnuce  v.  McCoy,  40  lowa^  533. 
The  reservation  of  a  right  to  revoke  and  to  devote  the  land  to  some  other  use 
is  not  a  good  dedication:  San  Francisco  v.  Camavan,  42  OaL  641. 
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[6  VamosT,  442]. 
Ir  A  Oo-tSNAMT  OF  A  CHATTEL  DssTROT  IT,  it  is  a  convenicm  for  wUeh 

pass  or  trover  will  lie. 
The  Sale  of  Less  than  the  Whole  of  a  Chattel  by  a  tenant  in  onmmnn  Is 

not  a  conversion;  whether  the  sale  of  the  whole  is»  ^uare, 

Tboyeb.  The  defendant  and  another,  being  tenants  in  com- 
mon of  the  wool  of  certain  sheep  owned  by  them,  the  latter  sold 
his  interest  to  the  plaintiff.  The  defendant,  knowing  this,  neyer- 
theless  sheared  the  sheep,  and  sold  twenty-eight  pounds  out  of 
the  sixty-eight  pounds  realized,  and  carried  the  balance  to  his 
house,  refusing  to  deliver  to  the  plaintiff  his  share,  but  claim- 
ing them  as  his  own.  Verdict  for  the  plaintiff.  Exceptions 
were  taken  and  allowed. 

J.  L.  Buck^  for  the  plaintiff. 

Miller,  and  Smith  and  Peck^  contra. 

By  Court,  Mattocks,  J.  From  the  exceptions  in  the  case  two 
questions  arise:  1.  Whether  the  wool  sued  for  was  the  property 
of  the  plaintiff?  If  it  was,  has  there  been  a  conyersion  by  the 
defendant  ?  We  will  consider  the  second  question,  first  assum- 
ing that  Bosworth  owned  one  half  of  the  unsheared  wool,  and 
sold  it  to  the  plaintiff.  Then  the  plaintiff  and  defendant  were 
tenants  in  common  of  the  whole,  before  and  after  it  was  clipped. 

Then  were  the  acts  done  by  the  defendant,  to  wit,  shearing 
the  whole,  selling  twenty-eight  out  of  sixty-eight  pounds,  car- 
rying the  balance  to  his  own  house,  refusing,  on  demand,  to 
deliver  any  part  of  it  to  plaintiff,  and  claiming  the  whole  as  his 
own,  a  conversion  in  law.  The  general  rule  as  laid  down  by 
Co.  Lit.,  200;  Brown  y.  Hedges,  1  SalL  289.  In  fbar  ▼.  Ham- 
by,^  2  Cowp.  140,  and  in  HoUiday  t.  CamseU  and  White,  1  T.  B. 
658,  that  an  action  of  trover  will  not  lie  in  favor  of  one  tenant 
in  common  against  another;  and  in  none  of  these  authorities 
save  Co.  Lit    is  the  proposition  qualified  by  an  exception  of 

1.  Foa  V.  HaMbm9,  Cowp.  44S. 
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where  there  has  been  a  destraction  of  the  property  by  the  de- 
fendant: But  there  are  numerous  modern  authorities  that  say 
a  destruction  of  the  property  is  a  conversion.  Of  this,  there- 
fore, there  is  no  doubt.  But  the  inquiry  now  is,  what  other 
acts,  if  any  beside  the  destraction  of  property,  will  be  evidence 
of  the  conversion? 

The  authorities  cited  and  relied  upon  by  the  plaintiff  will  be 
noticed:  3  Stark.  1496,  and  notes — the  text  says,  that  when  an 
action  is  brought  by  one  tenant  in  common  of  an  indivisible 
chattel  against  another  tenant  in  common,  it  is  not  sufficient  to 
show  that  the  defendant  took  forcible  possession  of  the  chattel 
and  carried  it  away,  or  that  he  changed  the  form  of  the  chattel 
by  applying  it  to  the  use  for  which  it  was  not  intended.  But 
if  the  defendant,  being  tenant  in  common,  destroy  the  chattel, 
it  is  a  conversion,  and  trespass  or  trover  will  lie;  and  with  one 
example  to  illustrate  the  principle,  this  is  all  that  is  said  in  the 
notes.  Boll.  N.  P.  35  is  cited,  which  is,  that  when  the  posses- 
sion of  a  tenant  in  common  becomes  tortious,  the  co-tenant  may 
maintain  trover.  On  examining  Buller,  the  authority  there 
quoted  is  2  Salk.,  MS.,  and  is  this:  "  That  if  A.  be  tenant  in 
fee  of  one  fourth  part  of  an  estate,  and  B.  be  tenant  in  common 
with  him  of  the  other  three  parts,  for  a  term  of  years,  without 
impeachment  of  waste — ^if  A.  cut  down  any  trees,  and  B.  take 
them  away,  A  may  maintain  trover — for  though  B. ,  being  not 
ohaigeable  of  waste,  might  cat  down  what  trees  he  would,  yet 
trees  having  an  inheritable  property,  and  he  having  no  interest 
in  the  inheritance,  can  not  take  them  when  felled  by  him 
who  has  the  inheritance,  and  consequently,  his  possession 
being  tortious,  can  not  be  said  to  be  the  possession  of  the  other." 
Also  Healh  v.  Htibbard,  4  East,  110,  where  the  court  intimated 
an  opinion,  that  the  mere  sale  of  the  whole  chattel  by  a  co-ten- 
ant in  common  would  not  amount  to  a  conversion.  But  in 
Barlow  v.  WiUiama,  6  B.  &  A.  395,^  great  doubt  seems  to  have 
been  entertained  upon  the  question,  whether  the  sale  of  the 
whole  by  a  mere  tenant  in  common,  would  not  amount  to  a  con- 
version; and  Abbott,  C.  J. ,  and  Bailey,  J.,  seem  to  have  been  of 
the  opinion,  that  it  would;  and  in  Wilson  ei  al,  v.  ^ed,  3  Johns. 
174,  it  was  decided  that  if  one  tenant  in  common  of  a  chattel  sell 
it,  an  action  of  trover  will  lie  against  him  by  his  co-tenant.  In 
Coufan  V.  Buyers^  Cooke,  53  [5  Am.  Dec.  G68],  it  was  held  that 
if  one  tenant  in  common  does  acts  inconsistent  with  the  nature 
of  the  co-tenancy,  and  which  in  the  common  course  of  things 
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will  destroy  the  other's  iuterest  in  the  propeity,  the  latter  may 
maintain  trover  against  the  former.  See  also  the  observations 
of  Ghipman,  C.  J.,  in  Vickery  y.  Ta/ts^  1  Chip.  241.  So  much 
of  the  law  on  this  subject  is  collected  by  Starkie  and  his  Ameri- 
can editor,  Metcalf. 

In  the  case  from  Chipman  it  was  decided  that  the  parties  were 
not  tenants  in  common  of  the  boards  there  in  question,  and 
therefore  the  question  now  before  us  was  not  decided;  but  the 
chief  justice  intimates  an  opinion  upon  two  supposed  cases, 
first,  when  goods  owned  in  partnership  were  intended  for  sale, 
which  one  partner  may  lawfully  sell,  the  other,  where  personal 
property  is  kept  by  partners  for  profit  in  the  use  only,  as 
machineiy  in  a  factory,  which  for  one  to  sell  would  be  a  tort 
Neither  of  these  cases  is  like  the  one  at  bar.  In  the  case  of  Ladd 
T.  Em,  4  Yt.  164,  it  was  decided  that  the  destruction  by  one, 
of  a  note  owned  by  two,  was  a  conyersion,  and  also  that  it  was 
a  conyersion  in  a  creditor  to  attach  and  sell  a  yoke  of  oxen 
owned  by  two  as  tenants  in  common  on  a  demand  against  one. 
It  is  belieyed  these  are  all  the  cases  cited  by  plaintiff,  and  are 
probably  the  most  in  his  favor  that  are  to  be  found,  and  from 
them  it  seems  that  the  most  they  show  as  to  a  sale  being  a  con- 
version, is  that  until  lately  at  least,  strong  doubts  have  existed, 
whether  the  sale  of  the  whole  chattel,  owned  in  common  by 
one  tenant  is  a  conversion;  but  that  the  weight  of  authorities 
now  is,  that  it  is.  But  no  intimation  has  been  thrown  out  by 
any  judge  or  elementary  writer,  that  the  sale  of  less  than  the 
whole  is  such  conversion.  Then  as  it  respects  a  tortious  poe- 
session,  the  case  itself  in  BuUer's  N.  P.  shows  it  entirely  un- 
like this  or  any  common  sale.  Indeed  there  was  no  sale,  but 
the  tenant  who  cut  the  trees,  and  the  tenant  for  a  term  of 
years,  who  neither  owned  the  soil  nor  the  trees,  took  them  away, 
and  although  he  might  have  cut  without  impeachment  of  wastes 
yet  that  could  give  him  no  right  in  common  to  the  several 
trees,  with  him  who  owned  an  undivided  portion  of  the  land  in 
fee.  As  to  the  case  from  Coke,  we  have  not  the  case,  but  it  is 
easy  to  see  that  what  '*  will  in  the  common  course  of  things 
destroy  the  other's  interest  in  the  property,"  may  be  considered 
as  tantamount  to  a  destruction  of  the  property.  A  case  or  two 
will  be  noticed,  which  have  been  cited  for  the  defendant: 
FeUoioa  v.  Lord  GreenvUle^  1  Taunt.  241,  was,  that  plaintiff  and 
defendant  became  tenants  in  common  of  a  whale  at  sea;  the 

defendant  extracted  the  oil  and  other  valuable  matter  from  the 

^ 
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c^hole  whale,  but  rendered  no  part  to  plaintiff.  The  court  de- 
cided that  trover  would  not  lie,  and  Mansfield,  J.,  Rays,  that  it 
is  admitted  that  the  taking  by  the  defendant  and  bis  refusal  to 
deliver,  is  no  conversion  in  a  tenant  in  common  and  gives  no 
right  of  action,  that  the  parties  were  tenants  in  common  of  the 
oil  as  before  of  the  wbale;  and  Chambers,  J.,  says,  there  are 
cases  which  establish,  that  one  tenant  in  common  can  not  re- 
cover in  trover  without  first  proving  a  destruction  of  the  prop- 
erty or  something  equivalent  to  it;  and  again,  that  there  are 
many  older  cases  than  those  that  have  been  cited,  but  there  are 
none  in  which  an  action  has  been  maintained  without  proof  of 
a  destruction. 

In V.  Sage,^  7  Conn.  96,  it  was  decided:  1.  That  the  sale 

of  one  tenant  in  common  of  his  interest,  makes  the  purchaser 
and  the  other,  tenants  in  common  of  the  whole;  and,  2.  That 
nothing  done  by  one  tenant  in  common  of  a  chattel,  short  of  a 
destruction  of  it,  will  render  him  liable  to  his  co-tenant  in  tort; 
and  Judge  Daggett  says,  this  is  familiar  law;  and  Swift  Dig. 
170  is  to  the  same  effect.  Upon  principle  it  would  seem  to  de- 
pend upon  the  kind  of  property  and  the  use  that  the  parties 
intend  to  make  of  it,  whether  a  sale  of  the  whole  by  one  party 
would  be  lawful  or  not,  independent  of  partners  in  trade. 
Take  the  case  of  two  farmers  owning  a  flock  of  sheep  in  com- 
mon; when  the  wool  was  sheared,  as  there  is  no  law  to  compel 
a  partition  or  division  where  they  do  not  agree,  and  its  quantity 
as  well  as  quality  is  to  be  regarded,  it  might  be  reasonable 
to  hold  it  no  tort  if  one  sold  the  whole,  and  made  himself  ac- 
countable to  his  co-tenant,  in  account,  or  money  had  and  re- 
ceived. In  the  case  of  tenants  in  common  of  a  horse  or  other 
indivisible  property,  still  greater  difficulties  might  occur  where 
one  wished  to  keep  and  the  other  to  sell.  Yet  there  may  be 
greater  inconveniences  to  hold  to  the  contrary;  and  we  should 
probably  yield  to  the  late  authorities  on  this  point;  but  to  go 
further  without  authority,  or  any  stronger  reason  of  sound 
policy  than  has  yet  appeared,  would  not  be  proper.  Applying 
these  principles  to  the  facts  in  the  case,  there  is  no  evidence  of 
destruction;  for  aught  appears,  the  whole  of  the  wool  yet 
remains  wool;  selling  a  part  and  carrying  the  remainder  to 
defendant's  house  was  no  destruction  of  it.  There  was  no  sale 
save  of  twenty-eight  pounds,  which  was  less  than  half,  and  all 
the  cases  of  sale  go  expressly  on  the  ground  of  the  sale  of  the 
whole,  and  there  is  no  pretense  that  the  defendant's  possession 

1.  OvkUt  T.  Sage. 
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was  tortious,  as  the  whole  sheep  were  the  defendant's  property, 
were  in  his  possession  and  sheared  by  his  tenant,  and  the  not  de- 
livering the  wool  on  demand  and  claiming  it  as  his  own,  is  no- 
where called  a  conversion. 

Judge  Swift  (Dig.,  vol.  1,  170)  says,  either  may  sell  his  share 
or  part  of  such  chattel,  and  the  purchaser  would  be  tenant  in 
common  with  the  others.  One  can  not  sell  the  whole,  and  if 
he  should  attempt  to  do  it  the  others  might  affirm  the  sale,  and 
demand  their  proportion  of  the  money  or  dissent  to  it  and  be- 
come tenant  in  common  of  the  chattel  with  the  purchaser. 
The  defendant  has  therefore  not  in  law  been  guilty  of  a  con- 
version of  the  property  in  question.  It  is  a  very  inconvenient 
mode  of  owning  personal  property,  to  be  tenants  in  common, 
but  this  by  our  law  comes  by  puix^hase  and  not  by  descent,  and 
the  parties  must  be  content  with  what  remedies  the  law  has  pro- 
vided, however  inadequate  those  may  appear  to  be.  As  the 
decision  upon  this  point  probably  puts  an  end  to  the  case,  it 
is  of  no  importance  to  decide  the  other. 

Judgment  of  county  court  is  reversed. 

DESTBUcnoir  or  thb  Common  Chattel  bt  a  Co-tbnant  is  a  oonvenion 
for  which  trover  will  lie:  Farr  v.  Smith,  24  Am.  Deo.  162;  Lveas  v.  Wataon^ 
Id.  206;  Ihjde  v.  Stone,  22  Id.  582;  GiWert  v.  Dkkerwn,  Id.  692  and  note; 
Sheidon  v.  Skinner,  21  Id.  161;  Hyde  v.  Stone,  18  Id.  501  and  note. 

Fob  a  Dispossession  of  a  Chattel  bt  a  Co-tenant,  trover  wiU  not  lie: 
Farr  v.  Sinith,  24  Am.  Deo.  162;  IJyde  v.  Stone,  18  Id.  501  and  notei 

Sale  ot  Common  Chattel  bt  a  Co-tenant  will  support  trover:  Mumford 
V.  McKay,  24  Am.  Dea  34  and  note;  Farr  v.  Smiih,  wpra;  OUbert  ▼.  Didb- 
enon,  22  Am.  Dec.  592  and  note;  Hyde  v.  Stone,  18  Id.  501  and  notei 


Colby  v.  Retnolds. 

[6  ViBifOirr,  480.] 

Words  WRrrrEN  and  Published  mat  be  Libelous,  which  if  ipoken  would 

not  be  actionable. 
A  PuBUCATioN  Renderino  A  PERSON  RiDiouLous,  or  ezposing  him  to  oon* 

tempt,  or  impairing  his  standing  in  society,  as  a  man  of  rectitnde  and 

principle,  is  libelous. 
To  Charge  One  in  WRiriNa  with  being  the  Author  of  a  Falbb  and 

Malicious  Report,  is  libeloos. 

Libel,  charging  the  defendant  with  publishing  in  a  news- 
paper a  statement  that  the  plaintiff  was  one  of  the  authors  of  a 
false  and  malicious  report  respecting  the  defendant.  Yerdict  for 
the  plain tifiT.  Motion  in  arrest  being  overruled,  exceptions 
were  taken. 
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O.  27.  SmUh  and  MsrriU.  for  the  defendant. 
Dpham  and  Keith^  contra. 

By  Coart,  Williamb,  0.  J.  This  is  an  action  for  libel.  It 
is  stated  that  the  defendant  published  in  one  of  the  papers, 
published  in  this  town,  a  communication  which  the  plaintiff 
contends  is  libelous.  The  juiy  have  returned  a  verdict  for  the 
plaintiff:  thej  must  have  found  that  the  publication  was  made 
bj  the  defendant— that  the  innuendoes  were  true — ^that  it  was 
made  with  an  intent  to  injure  the  plaintiff,  or  in  other  words, 
that  it  was  malicious,  and  that  it  was  false.  This  also  may  have 
involved  the  truth  or  falsity  of  the  report  in  relation  to  the  de- 
fendant, which  was  the  subject  of  the  publication.  Inasmuch  as 
the  defendant  in  the  publication,  stated  that  a  false  report  about 
him  was  in  circulation,  and  put  in  circulation  by  the  plaintiff,  it 
was  competent  for  him  on  the  trial,  to  show  that  the  report  was 
false,  as  well  as  that  the  defendant  was  the  author;  and  in  that 
case,  his  justification  would  be  complete.  On  the  other  hand, 
the  plaintiff  might  prove  that  the  report  in  circulation  was  true, 
or  that  he  was  not  the  author. 

The  defendant,  after  a  Verdict  against  him,  has  moved  in  ar- 
rest for  the  insufficiency  of  the  declaration;  and  the  question, 
and  the  only  question,  which  has  now  been  made  is,  whether 
the  publication  is  libelous.  It  is  to  be  observed,  that  the  dec- 
laration charges  the  defendant  with  having  published  a  libel 
or  written  slander.  A  distinction  has  long  been  known  and  re- 
eogmzed  between  verbal  and  written  slander.  Words,  when 
committed  to  writing  and  published,  are  considered  as  libelous, 
which  if  only  spoken,  would  not  subject  the  person  speaking  to 
any  action.  Perhaps  it  is  to  be  regretted  that  a  distinction  was 
ever  made  between  oral  and  written  slander;  and  if  it  was  a 
new  question,  no  distinction  would  now  be  made.  The  reasons 
which  have  been  given  for  the  distinction,  have  been  questioned 
both  by  writers  and  judges  of  eminence.  It  has  been  made, 
however,  and  has  become  part  of  the  law,  and  as  auch  we  must 
receive  it.  There  can  be  no  question,  but  that  a  slander  written 
and  published,  eyinces  a  more  deliberate  intention  to  injure,  is 
calculated  more  extensively  to  circulate  the  accusation,  and  to  pro- 
voke the  person  accused  to  take  the  means  of  redress  into  his 
own  hands,  and  thus  to  commit  a  breach  of  the  peace,  than  mere 
y  oral  slander  which  is  spoken  and  soon  forgotten.    The  report  in 

circulation  iu  relation  to  the  defendant,  while  it  was  a  mere  re* 
port,  was  confined  to  the  neighborhood,  and  could  not  haye 
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been  Tery  extensively  known.  Whereas,  had  it  been  published, 
as  was  the  slander  of  which  the  plaintiff  complains,  it 'would 
have  been  known  to  ever  reader  of  the  2)aper,  and  have  circa- 
lated  as  extensively  as  the  paper  circulated,  and  have  excited 
ihe  curiosity  of  many  who  never  had  heard  of  the  parties  before. 

Words  spoken  must  impute  some  crime  so  as  to  endanger 
the  person  to  whom  they  relate,  or  they  must  impute  to  him 
something  which  would  tend  to  exclude  him  from  society,  and 
lead  one  to  avoid  him.  But  a  publication  which  renders  the 
person  ridiculous  merely,  and  exposes  him  to  contempt,  which 
tends  to  render  his  situation  in  society  uncomfortable  and  irk- 
some, which  reflects  a  moral  turpitude  on  the  party  and  holds 
him  up  as  a  dishonest  and  mischievous  member  of  society,  and 
describes  him  in  a  scurrilous  and  ignominious  point  of  view — 
which  tends  to  impair  his  standing  in  society,  as  a  man  of  rec- 
titude and  principle,  or  unfit  for  the  society  and  intercourse  of 
honorable  and  honest  men,  is  considered  as  a  libel.  The  rule 
has  been  laid  down  by  an  eminent  writer,  and  one  who  has 
endeavored  to  draw  his  principles  from  decided  cases — **  That 
any  writings,  pictures,  or  signs,  which  derogate  from  the  char- 
acter of  an  individual,  by  imputing  to  him  either  bad  actions 
or  vicious  principles,  or  which  diminish  his  respectability  and 
abridge  his  comforts  by  exposing  him  to  disgrace  or  ridicule, 
are  actionable  without  proof  of  special  damage.  In  short,  that 
an  action  lies  for  any  false,  malicious,  and  personal  imputation, 
effected  by  such  means,  and  tending  to  alter  the  situation  of 
the  party  in  society  for  the  worse:"  Stark,  on  Slander,  14D. 
This  rule  is  2)robably  not  more  extensive  than  a  due  regard  to 
justice  requires. 

It  remains  to  be  considered,  whether  the  publication  here 
complained  of  comes  within  the  definition;  and  without  making 
any  comparison  between  this  and  the  numerous  cases  which 
have  been  decided,  we  can  learn  its  true  nature  and  tendency 
from  ihe  publication  itself;  and  we  can,  by  reading  it,  discern 
whether  or  no  the  tendency  of  it  was  to  impute  to  the  plaintiff 
either  a  want  of  moral  rectitude,  or  to  accuse  him  of  a  bad  ac- 
tion and  vicious  principle,  to  hold  him  up  as  a  dishonest,  dis- 
honorable, and  mischievous  member  of  society,  and  one  who 
ought  to  bo  avoided  by  honest  and  honorable  men.  The  puh- 
licatiou  in  the  first  x^^^ce  charges,  that  a  report  was  in  circula- 
tion highly  injurious  to  the  character  and  standing  of  the 
dofcndunt  as  a  member  of  society,  and  particularly  as 
a  member  of    the   religious  community  with  whom  he  was 
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-connected,  and  which,  if  not  true,  was  a  gross,  scurrilous, 
and  indecent  slander  on  the  defendant.  Second,  that  the 
report  was  false,  and  not  only  false,  but  done  with  a 
Tiew  to  injure  the  defendant,  implying  that  the  report 
"Was  fabricated  and  put  in  circulation  with  a  malignant 
design.  The  defendant,  no  doubt,  intended  that  it  should 
be  so  understood.  No  one  could  possibly  have  supposed 
by  this,  that  the  writer  intended  that  the  false  report  was 
fabricated  by  some  one,  and  another  had  put  it  in  circulation 
innocently;  but  it  was  undoubtedly  intended  to  express  or 
cause  it  to  be  belicTed  that  the  author  of  the  false  report  had 
given  it  circulation  with  an  intent  to  injure;  and  that  there 
might  be  no  mistake  as  to  the  individual  who  thus  put  this  false 
report  in  circulation,  the  plaintiff  is  directly  charged  with  having 
put  this  false  report  in  circulation,  and  by  inference  as  the 
author  and  fabricator  of  the  false  and  scurrilous  charge. 

If  the  defendant  had  contented  himself  with  stating  the  report 
and  then  denying  it,  and  by  imputing  improper  motives  to  the 
person  who  put  the  report  in  circulation,  without  charging  the 
plaintiff  as  the  author,  he  would  have  been  justified  and  would 
have  come  within  the  principle  laid  down  by  the  court  in 
Steele  v.  SotUhtoick,  in  their  remarks  upon  the  second  count  in 
the  declaration:  9  Johns.  214.  But  when  he  published  that  a 
false  report  was  put  in  circulation,  and  put  in  circulation  with  a 
design  to  injure  him,  and  that  the  plaintiff  put  the  report  in 
circulation,  what  other  conclusion  can  we  draw,  than  that  he 
meant  to  charge  the  plaintiff  with  having  with  a  mischievous 
intent,  and  with  the  malice  of  the  common  slanderer,  published 
and  put  in  circulation  a  false  and  slanderous  report  of  and 
concerning  defendant  ?  And  can  any  one  say  that  the  tendency 
of  this  charge  was  not  to  impute  most  vile  and  dishonorable 
conduct  to  the  plaintiff — to  impute  to  him  both  a  bad  action  and 
vicious  principle — to  impute  to  him  a  want  of  moral  principle 
and  cause  him  to  be  shunned  by  every  honest  and  honorable 
man,  as  a  common  calumniator  ?  Surely,  no  one  would  be  dis- 
posed to  associate  with  a  man  who  could  thus  calumniate  his 
neighbors  and  put  in  circulation  a  report  so  scurrilous  and  so 
defamatory.  The  necessary  tendency  of  such  an  accusation 
was  to  injure  the  situation  and  station  of  plaintiff  in  society; 
and  according  to  the  principles  laid  down  in  the  adjudged 
cases,  it  must  be  considered  as  a  libel,  and  even  the  ingenuity 
which  in  former  times  was  exercised,  to  give  to  words  the 
mildest  interpretation,  could  not  by  any  forced  and  unnatural 
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oonstmctioD  of  the  publication,  treat  this  publication  us  wbcily 
innocent,  and  not  imputing  anything  to  the  plaintiff  injorious 
or  scandalous. 

The    judgment  of  the    county  court    most    therefore   b» 
aflhmed. 


Shaw  v.  Clark. 

[«  VxBMOn,80T.] 

Whxrb  a  JunoMKNT  Dkbtor  Fuknishss  MoNirto  a  third  penon  to  boy 
up  the  jadgment,  and  he  does  so,  the  creditor  not  knowmg  the&di,  it 
amounts  to  a  part  payment  only. 

Patmbnt  ot  Past  of  a  Debt  bt  a  Debtob  does  not  satisfy  the  whoK 
even  if  so  received  by  the  creditor. 

DsBT  on  a  judgment.  Pleas.  Payment,  and  sale  of  judg- 
ment to  one  Weeks,  who  discharged  the  defendant  therefirom. 
Eridence  was  introduced  to  show  that  the  money  with  which 
Weeks  bought  the  judgment  was  furnished  by  Clark,  and  that 
he  acted  as  Clark's  agent.  The  court  charged  the  jury  that  if 
they  believed  this  to  be  the  fact  and  that  it  was  unknown  to 
the  judgment  creditor,  their  verdict  should  be  for  tho  plaintifH 
Yerdict  for  plaintiff.     Exceptions  were  filed. 

Oahoorif  for  the  defendant. 

Fletcher^  contra. 

By  Court,  Collameb,  J.  The  first  qoeetion  is,  was  the  for- 
niflhing  the  money  by  the  debtor,  and  procuring  therewith  a 
purchase  of  his  debt,  in  the  name  and  by  the  agency  of  a  third 
person,  such  a  fraud  on  the  creditor  as  rendered  the  sale  Toidf 
Without  taking  much  time  with  this  question,  it  at  least  is  obvi- 
ous that  when  a  debtor  furnishes  the  funds  to  a  third  person  in 
his  own  name,  to  buy  up  the  debts  at  a  discount,  it  is  so  hi 
fraudulent  as  would  render  the  sale  voidable,  if  the  creditor 
chose  to  avoid  it,  as  he  did  in  this  case,  and  offered  to  return 
the  money. 

This  is  not,  however,  the  view  on  which  we  place  this  case. 
As  the  sum  paid  was  really  the  money  of  the  debtor,  and  paid 
over  by  his  agent,  it  is  the  same  as  if  paid  by  himself.  Thia 
presents  the  main  question  in  the  case,  to  wit:  is  a  payment  of 
a  part  of  a  debt  then  due  by  the  debtor,  any  satisfaction  of  the 
whole,  even  if  so  received  by  the  creditor  ?  This  question  is  to 
be  decided  unembarrassed  with  any  question  of  estoppel  or 
technical  release.     This  question  has  been  long  and  repeatedly 
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and  fall  J  decided:  See  Chit,  on  Con.  277,  287,  and  the  aathori- 
ties  there  collected.  This  is  otherwise,  if  the  money  was  paid 
before  the  debt  was  due,  or  if  paid  by  a  third  person  out  of  bia 
own  money;  for  it  would  be  a  fraud  on  such  third  person  for  the 
ereditor  to  collect  the  whole  debt.  So  too  is  the  case  of  receiving 
part  in  full  satisfaction  on  a  composition  deed.  The  case,  Lewis 
y.  Janes,  4  Bam.  &  Cress.  506,  cited  by  the  defendant,  is  precisely 
on  this  ground.  The  security  taken  for  the  balance  was  a  fraud 
on  others.  A  dictum  is  found  from  Hobroyd,  J.,  2  Barn.  & 
Cress.,  transcribed  into  2  Sandf.  PI.  &  Ev.  233,  that  under  cer- 
tain circumstances  the  balance  might  be  holden  a  gift  to  the 
debtor.  This,  if  law,  could  not  apply  to  this  case,  for  the  cred- 
itor was  kept  in  ignorance  that  the  debt  was  to  be  given  up  to 
the  defendant. 
Judgment  affirmed. 

Patmxnt  of  Lxss  than  is  Owing  is  no  aatisfaotion  without  a  releaie  of  tlM 
debt:  Oeiter  v.  Kerahner,  23  Am.  Dec.  566  and  note;  Russell  v.  Lytle,  22  Id* 
637;  Harriscm  v.  Close,  3  Id.  444. 

AORXIMBNT  TO  AOOBFT  LbSS  THAN  IS  DUB  IS  NUDUM  PACTUM:  CMmr  V« 

KershneTt  23  Am.  Dea  666  and  note;  Seymour  v.  MuUumt  8  Id.  880. 


Notes  v.  Evans. 

[6  YlDOfOHT,  828.] 

A  Flba  of  Rbs  Adjubigata  is  insafficient,  unless  it  appears  that  tho  matten 
stated  in  the  complaint  and  alleged  to  have  been  unavailingly  set  np 
as  a  defense  in  a  former  action,  were  positively  decided  in  snch  former 
action  against  the  present  plaintiff 

Declaration  on  the  case,  stating  that  the  plaintiff  being  in- 
duced by  the  defendant's  promise  to  receive  bank  bills  in 
payment  of  plaintiff's  promissory  note,  executed  bis  note  to 
the  defendant,  but  that  he  refused  to  receive  such  bills  when 
tendered  at  the  maturity  of  such  note,  and  the  plaintiff  was 
obliged  to  pay  (be  amount  of  said  note  to  one  to  whom  the  de- 
fendant had  indorsed  it.  Plea,  general  issue,  and  in  bar,  that 
the  tender  to  defendant  according  to  the  agreement  was  pleaded 
in  bar  to  the  action  by  the  indorsee,  but  judgment  therein  was 
rendered  for  i  he  indorsee.  The  plea  in  bar  in  the  present  action 
was  pronounced  insufficient,  and  verdict  and  judgment  were 
rendered  for  the  plaintiff. 

Paddock,  for  the  defendant. 

Sawyer  and  Cushman,  contra. 
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By  Ooorty  Oollamsb,  J.  No  exception  was  taken  on  trial  to 
the  parol  evidence  with  which  this  declaration  must,  from  its 
nature,  have  probably  been  sustained;  no  demurrer  has  been 
filed  to  this  declaration,  or  motion  in  arrest  for  its  insufficiency, 
and  the  court  are  not  called  on  to  decide  on  the  well-known 
rule  of  evidence,  in  law,  that  the  written  contract  finally  exe- 
cuted between  the  parties,  is  the  consummation  of  the  trans- 
action, and  furnishes  more  conclusive  evidence  of  the  previous 
or  cotemporaneous  contract,  than  any  parol  testimony  can;  and 
forbids  and  excludes  any  parol  evidence  of  anything  different 
from,  or  inconsistent  therewith.  This  is,  however,  a  rule  of 
evidence  which  the  party  may  waive.  The  whole  question  now 
rises  on  the  plea  in  bar.  The  defendant  insists,  that  the  plea  in 
bar  shows  that  the  matter  in  the  plaintiff's  declaration  was  fully 
adjudicated  and  settled,  in  the  suit  on  the  note.  Treating  the 
former  suit  as  between  the  parties,  what  is  the  plaintiff's  claim  f 
He  insists,  that  he  gave,  understandingly,  a  note  which  was  a 
legal,  binding,  obligatory  note,  according  to  its  tenor,  and  was 
so  intended  by  the  parties;  but  there  was  another  substantive, 
cotemporaneous,  independent  contract,  by  which  Evans  agreed 
to  receive  the  amount  in  bank  bills,  at  Hyde  Park,  which  he 
did  not  do,  but  sold  and  collected  the  note. 

The  plea  alleges  that  Noyes  pleaded  this  in  bar,  to  the  suit 
on  the  note,  and  the  court  adjudged  that  the  plaintiff,  in  that 
suit,  ought  not  to  be  barred.  The  plea  does  not  show  that  the 
justice  found  the  facts  stated  in  the  plea  were  not  proved,  and 
therefore  rendered  judgment  that  the  plaintiff  should  not  be 
barred.  If  the  judgment  in  that  case  can  be  legally  accounted 
for,  and  yet  the  facts  stated  in  the  plea  have  been  fully  proved, 
then  it  is  not  res  adjudicatu ;  it  would  be  merely  a  judgment 
that  the  facts  did  not  amount  to  a  bar.  The  result  might  have 
been  produced  by  the  parol  testimony,  in  variation  of  the  note 
being  rejected  by  the  justice;  or  he  might  have  legally  decided 
that  the  facts  in  the  plea  merely  amounted  to  an  accord  with 
tender  of  satisfaction,  which  was  no  defense  to  the  note,  though, 
if  on  good  consideration,  it  might  sustain  a  separate  suit;  and 
so  have  rendered  judgment  that  the  plaintiff  should  recover, 
though  the  plea  was  fully  proved,  non  obstante  veredicto.  That 
judgment  is  therefore  no  bar  to  this  claim  any  more  than  if 
Noyes  had  pleaded  in  bar  to  that  suit  any  debt  or  claim  he  had 
against  Evans,  and  it  had  been  adjudged  no  bar,  would  have 
been  a  defense  to  such  claim  afterwarda  This  is  no  way  in- 
consistent with  the  case  Barney  v.  Bliss,  2  Aik.  60.     In  that 
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case  the  defense  went  on  the  ground  that  there  was  but  one 
contract  between  the  parties,  and  sought  to  set  aside  the  note. 
In  this  case,  the  phdntifirs  declaration,  and  his  former  plea  in 
bar,  both  set  up  a  collateral  contract,  and  leave  both  as  sub- 
sisting contracts;  for  the  agreement  for  payment  in  bills  is  not 
sach  a  contract  as  Evans  could  have  sustained  action  upon,  and 
therefore  was  no  substitution  for  the  note,  but  independent 
Judgment  affirmed. 

■ 
PUA  OF  Baa  Adjudioata. — See  Lawrence  y.  JTtmt,  25  Am.  Deo.  539  sad 
ma^i  ffoimee  y.  Braughttm,  Id.  538;  Bridge  y.  Oray^  Id.  358;  Danmdl  y. 
Tkompeim,  Id.  216;  Carton  v.  Clark,  Id.  79;  Dixon  v.  Sinclair,  24  Id.  615 
and  noka^  wh«rain  other  eiiee  on  thk  sabjeot,  foond  In  earlier  ydlmiiee  of 
this  Mffiet,  are  ooUeoled. 
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POOBE  V.  PbIGE. 

Bwiiiini  OF  MoBTOAOs  Pbooubed  bt  Fraud  ash  Mibrkprisbhtaxioh  wiO 
be  vacated  in  equity,  the  mortgage  lien  restored,  and  the  proper^  de- 
creed to  be  Bold  for  the  payment  of  the  mortgagee. 

Fraud,  CoyouRRXNT  Jukisdiction  in  XJasbs  of.  Exists  at  Law  amd  nr 
Equitt,  and  the  latter  will  not  refnee  to  act,  merely  because  there  » 
alao  a  remedy  at  the  former. 

Bill  in  equity,  by  Poore  against  Price,  from  which,  and  the 
proofs  in  the  case,  it  appeared  that  the  plaintiff  formerly  held 
a  mortgage  on  certain  realty  in  Bichmond,  executed  by  one 
Barrett;  that  Price  was  desirous  of  obtaining  this  realty,  to 
satisfy  a  debt  due  him  by  Barrett;  that  the  latter  refused  to 
cell  unless  the  mortgage  debt  was  satisfied;  that  Price  proposed 
to  obtain  a  release  of  the  mortgage,  by  transferripg  to  Poore 
three  negotiable  notes  made  by  Campbell  &  Brooks,  and  paying 
the  residue  by  other  means;  that  Price  represented  the  makers 
of  the  notes  to  be  solyent;  that  Poore  at  first  refused  to  take  the 
notes,  saying  be  did  not  wish  to  buy  a  lawsuit,  and  suggest- 
ing a  fear  that  the  notes  might  be  contested  for  usury;  that 
Price  then  represented  that  the  notes  were  secured  on  property 
of  ten  times  their  Yalue,  and  assured  Poore  that  as  soon  as  any 
objection  should  be  made  to  the  notes  for  usury,  he  would  at 
once  pay  them  himself.  By  these  representations  Poore  was 
induced  to  accept  the  transfer  of  the  notes  without  indorse- 
ment by  Price,  and  to  release  the  mortgage.  The  notes  were 
not  in  fact  amply  secured.  One  of  them  was  paid  to  Pooxe  after 
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the  transfer.     The  two  others  were  renewed  tor  six  months 

• 

with  the  assent  of  Price.  The  renewed  notes  were  protested  at 
maturity,  and  action  brought  thereupon.  Campbell  then  filed  his 
bill  against  Price  and  Poore,  charging  usury  and  extortion 
against  Price,  and  obtained  an  injunction.  This  suit  was,  after 
a  long  controversy  between  Price  and  OampbeU,  terminated  by 
its  dismissal,  for  the  failure  of  the  latter  to  file  a  bond  for  costs, 
before  the  final  decree  in  the  present  suit. 

The  present  bill  prayed  that  the  lien  of  the  original  mortgage 
made  by  Barrett  be  restored  to  the  complainant;  that  the  house 
and  lot  be  sold,  etc.  The  chancellor  dismissed  the  bill* 
Poore  appealed. 

Taylor  and  Sianard,  for  the  appellant. 

Johnson^  for  the  appellee. 

Oabb,  J.  I  feel  no  doubt  about  the  facts  of  this  case:  the  evi* 
dence  establishes  all  the  material  aUegations  of  the  bill,  and 
wholly  discredits  the  answer.  [He  stated  the  case  as  alleged,  and, 
in  his  opinion,  fully  proved.]  My  only  difficulty  has  been  on  the 
question  of  jurisdiction;  for  I  am  principled  against  stretching 
the  doctrines  of  equity,  to  take  in  every  case  which  seems  to 
present  hardship.  Upon  examination,  however,  I  am  satisfied, 
that  the  bill  presents  a  case  proper  for  relief  in  eqaity.  It  ex- 
pressly charges  fraud  in  the  contract,  and  prays  a  decree  against 
Price  for  the  amount  of  the  notes,  and  a  sale  of  the  house  and 
lot  in  default  of  payment.  Fraud  is  one  of  the  largest  and  most 
fruitful  heads  of  equity.  In  1  Madd.  Ch.  Pr.  258,  the  general 
proposition  is  laid  down,  and  many  cases  cited  in  support  of  it, 
that  *'  in  all  cases  of  fraud  not  penal,  a  court  of  equity  has  a  con- 
current jurisdiction  with  courts  of  law,  with  the  exception  as 
to  fraud  in  obtaining  a  will."  It  will  be  observed,  that  the  very 
phrase  (concurrent  jurisdiction)  gives  the  idea,  that  equity  may 
act,  where  there  is  also  a  remedy  at  law;  and  the  cases  show 
this  clearly.  Thus,  in  CoU  v.  WooUasion,  2  P.  Wms.  156,  the 
defendant  had  invented  a  project  for  extracting  oil  out  of  rad- 
ishes, for  which  he  obtained  a  patent  and  sold  out  shares,  at 
twenty  pounds  a  piece;  the  plaintiffs  had  bought  six  shares, 
and  paid  one  hundred  and  twenty  pounds  for  them;  the  thing 
turned  out  a  bubble,  and  they  filed  their  bill  to  recover  back 
the  money.  It  was  objected,  that  if  aggrieved,  they  had  a 
plain  remedy  at  law;  but  the  bill  was  sustained,  and  a  decree 
rendered.  On  the  point  of  jurisdiction,  the  court  said:  ''  It  is 
no  objection,  that  the  parties  have  their  remedy  at  law,  and  may 


684  PooBE  V.  Pbige.  [Virgiuuv 

bring  an  action,  for  money  had  and  received  to  tbe  plaintiSTii 
own  use;  for  in  cases  of  fraud,  the  court  of  equity  has  a  cuu- 
carrent  jurisdiction  with  the  common  law — matter  of  fmu^l 
being  the  great  subject  of  relief  here."    Stent  v.  BaUis,  Id.  220, 
is  a  case  of  the  same  kind,  where  the  same  objection  received 
the  same  answer.     I  consider  these  cases  exactly  in  point.    Bui 
it  seems  to  me,  there  is  another  ground  of  equity.     Poore  had 
a  lien  on  Barrett's  property  (I  do  not  speak  of  the  equitable 
lien — ^he  had  an  actual  incumbrance  by  deed),  and  this  he  was 
induced  to  release,  by  that  false  andfrauduleut  representation, 
which  Price  made  as  to  the  notes,  and  which  formed  a  part  of 
the  very  contract,  by  which  Price  obtained  the  property.    Now, 
we  know,  that  fraud  or  covin,  as  is  said  in  Fermor's  caae^  3  Go. 
77,  and  repeated  by  Lord  Mansfield,  in  Bright  v.  Eynon,  1  Burr. 
895y  may,  in  judgment  of  law,  avoid  every  kind  of  act;  and  we 
know  also,  that,  in  such  cases,  it  is  the  peculiar  province  of 
equity  to  place  the  parties  as  nearly  as  may  be  in  their  former 
situation.    Price  still  holds  this  property,  and  the  bill  prays 
that  the  plaintififs  lien  on  it  may  be  revived,  and  that  in  default 
of  payment  of  the  notes  by  Price,  there  may  be  a  decree  for  the 
sale  of  the  property.    And  this  seems  to  me  clearly  just.    We 
do  not  know  what  may  be  the  eircumstances  of  Price,  nor  can 
this  make  any  difference  in  the  principle:  but  suppose  him  ia- 
solvent,  except  as  to  this  property,  would  it  not  be  very  unjust^ 
that  he  should  hold  it  clear  of  the  lien  which  he  had,  by  his 
own  fraud,  induced  the  plaintiff  to  give  up. 

I  think,  therefore,  that  the  decree  should  be  reversed  and  a 
decree  entered  here,  for  the  amount  of  the  notes,  with  interest^ 
to  be  paid  within  a  given  time;  and,  in  default  of  such  payment, 
that  the  property  be  sold  to  raise  the  money. 

Oabkll  and  Bbookb,  JJ.  ,  concurred. 

TuGKBB,  P.  The  case  alleged  in  the  bill  is  completely  proTed. 
The  bill  sets  forth  a  detail  of  facts,  out  of  which  arise  two  sub* 
stantive  reasons  for  charging  the  defendant.  That,  indeed,  on 
which  the  draughtsman  of  the  bill  seems  to  have  principally  re- 
lied, was  the  promise  of  Price  to  pay  the  notes,  if  the  defense 
of  usury  should  be  set  up.  But  it  is  also  alleged,  that  Price, 
when  he  transferred  the  notes  of  Campbell  and  Brooks,  stated 
them  to  be  perfectly  good,  the  payment  being  secured  upon 
property  of  ten-fold  the  value.  Now,  if  this  was  not  true;  if  Camp- 
bell and  Brooks  were  insolyent;  if  Price's  indorsement  of  the 
notes  was  dispensed  with,  so  that  there  was  to  be  no  responsi* 
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bility  OD  his  part  on  the  ground  of  insolvency;  and  if,  obviously, 
this  was  all  done  in  consequence  of  Price's  assurauce  that  Camp- 
bell and  Brooks  were  good,  and  these  notes  well  secured;  it  is 
very  clear,  that  this  allegation  is  all-important,  and  that  if  the 
waiver  of  Price's  own  responsibility  as  an  indorser,  was  the  con- 
sequence of  these  false  representations  made  by  him,  such  re- 
lease of  Price  must  be  considered  void,  and  he  regarded  as  bound 
for  the  demand.  There  are,  then,  two  foundations  for  the 
claim  to  relief:  1.  The  agreement  to  be  responsible  upon  the 
plea  of  usury  being  resorted  to;  and,  2.  The  fraud  of  Price,  in 
representing  the  paper  as  well  secured,  and  absolving  himself 
from  liability  by  transferring  the  notes  without  indorsing  them. 

The  last  of  these  grounds  is  amply  sufficient  to  sustain  the 
jurisdiction  of  the  court;  for  Ppore  could  not  make  Price  re- 
sponsible at  law  for  the  insolvency  of  Campbell  and  Brooks, 
since  his  name  does  not  appear  upon  the  notes,  and  it  was  un- 
derstood that  there  was  to  be  no  responsibility  on  the  ground 
of  insolvency.  But  in  equity,  be  is  made  responsible,  by  reason 
of  the  fraud  and  misrepresentation. 

The  first  ground  may  also  be  maintained  in  a  court  of  equity, 
under  the  circumstances  of  this  case;  a  suit  being  at  that  time 
in  progress  between  Campbell  on  the  one  part,  and  Poore  and 
Price  on  the  other,  in  relation  to  the  same  transaction.  This 
suit  gave  the  court  of  equity  cognizance  of  the  controversy, 
and  there  could  be  no  doubt  of  the  right  of  Poore  to  file  a  cross- 
bill, asking  relief  in  case  the  usury  should  be  established.  But 
he  claimed  to  charge  him  as  soon  as  the  defense  of  usury  should 
be  set  up.  Here,  then,  were  two  grounds  upon  which  Price 
might  be  chargeable,  on  the  last  of  which  Poore  might  fail; 
and  even  though  it  should  be  admitted  that  Poore  might  have 
asserted  his  right,  as  to  either,  in  a  court  of  law,  yet,  as  the 
court  of  equity  clearly  had  jurisdiction  as  to  the  former,  as  in- 
cidental to  the  suit  already  depending  there,  it  was  proper  that 
the  other  matter  should  be  also  brought  before  it,  instead  of  hav- 
ing two  litigations,  before  different  tribunals,  in  relation  to  the 
same  transaction.  But  if  this  be  not  so,  still  as  Poore  was  in- 
duced to  take  the  paper  by  false  representations,  equity  has 
cognizance  to  relieve  against  the  fraud,  to  set  aside  the  con- 
tract, and  place  Poore  in  the  situation  he  held  before  it;  that  is, 
as  a  creditor  having  an  express  lien  for  his  debt  upon  the  prop- 
erty purchased  by  Price.  In  all  these  various  points  of  view, 
I  think  the  court  had  jurisdiction,  and  instead  of  dismissing 
the  bill  should  have  decreed  for  the  plaintiff. 
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This  decree,  I  think,  should  have  been,  in  the  first  instance, 
personal  againsfc  Price,  with  libf^rty  to  Poore,  if  it  proved  una- 
vailing, to  resort  to  his  lien,  in  the  same  manner  and  to  the 
same  extent  (but  no  farther),  as  if  that  lien  had  never  been  re- 
leased; for,  in  my  opinion,  upon  setting  aside  the  fraudulent 
transaction,  Poore  should  be  reinstated  in  his  rights,  in  the 
same  extent  as  if  the  contract  never  had  been  made. 

Decree  reversed. 

Absent,  Obebn,  J. 


RteTiRask  or  Disohabos  of  MoBiaAOS  proeored  or  ooeanooed  by  frnad  or 
mistake  will  be  yacated  in  oq^oity.  If  the  release  was  made  by  a  party  com- 
petent to  make  it,  it  will  not  be  canceled  where  third  perscms  have  in  good 
faith  acquired  interests  which  will  be  prejadioed  by  reviving  the  mortgage. 
Bnt  if  the  cancellation  is  the  volnntaiy,  unauthorized  act  of  the  recorder,  it 
is  said  that  the  mortgagee's  rights  are  in  no  way  imperiled,  and  that  they 
may  be  asserted  even  against  those  who  have  acted  in  good  faith,  relying 
upon  the  record:  Jones  on  Mori,  sees.  966,  970;  ff arris  v.  Cook^  28 N.  J.  Eq. 
345;  Meduinics*  Building  Asftociation  v.  Ferguson^  29  La.  Ann.  548.  In  RusseU 
V.  Mixer,  42  Cal.  475,  the  plaintiff  was  granted  relief,  upon  showing  that  he 
purchased  the  mortgage  and  intended  to  obtain  an  assignment  thereof,  in- 
stead of  which,  he  went  to  the  recorder's  office  with  the  mortgagee,  and  caused 
the  latter  to  enter  satisfaction  of  record,  they  both  acting  under  the  halluci- 
nation that  the  proceeding  would  transfer  the  mortgage  from  the  one  to  the 
other. 

CoNOUBBSNT  JiTBiSDicnoN  ov  Cases  ov  Fraud  ezists  at  law  and  in  equiiy : 
Garland  v.  Bives,  15  Am.  Dec  756;  as  in  cases  of  misrepresentation:  State  v. 
ChiUard,  I  Am.  Dec  628;  of  taking  and  registering  a  conveyance  with 
notice  of  a  prior  one:  Jacksonv.  Burgott,  6  Id.  349;  of  fraudulent  concealment^ 
by  vendor,  of  material  facts:  FUmbig  v.  Slocumb,  9  Id.  224.  Courts  of  law, 
it  is  said,  relieve  against  fraud  negatively  as  by  not  pennitting  parties  to  re- 
cover upon  deeds  or  contracts  fraudulently  obtained:  Lamborn  v.  WcUson, 
14  Id.  275.  Some  of  the  authorities  state  that  one  of  the  distinotiona  be- 
tween equitable  and  legal  jurisdiction  upon  fraud  is,  that  by  the  fonner  fraud 
may  be  presumed  from  the  nature  of  the  transaction  and  tiie  situation  of  the 
parties,  while  by  the  latter  it  must  be  proved:  Jackson  v.  King,  15  Id.  354 
and  note. 


arUBTEVAOT  V.  GoODE. 

[6  Lbigb,  88.] 
WiTHHOLDZVO  A  WlUTrBN  AOBEEMEZTT  BT  OkB  OF  THB  PABTBa,  BO  that  V» 

copy  can  be  obtained,  and  under  such  drcnmstances  that  an  action  a^ 
law  can  not,  on  account  of  such  withholding,  be  properly  proaecnteC 
entities  the  other  party  to  reUef  and  accounting  in  equity. 

Bill  in  equity  by  Sturtevant  against  Goode.  The  former  had 
been  employed  by  the  latter  to  build  a  dwelling-house  in  ao- 
oordance  with  a  plan  agreed  upon.     Qoode  had  executed  a  oot* 
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enanty  and  deliyered  it  to  Starteyant,  showing  that  he  would 
pay  for  the  work  if  done  in  accordance  with  their  articles  of 
agreement.  These  articles,  however,  were  in  the  hands  of 
Ooode^  and  they  contained  full  specifications  of  the  pai*ticulars 
of  the  work  to  be  done.  During  the  progress  of  the  work  an 
addition  to  the  house  was  agreed  upon,  and  a  further  covenant 
was  delivered  by  Goode  to  Sturtevant,  and  further  articles  of 
agreement  between  Goode  and  Sturtevant  were  executed,  con- 
taining full  specifications,  and  were  delivered  to  Goode.  Stur- 
tevant also  claimed  that  he  had  done  work  and  furnished 
material  not  provided  for  in  either  of  the  articles  of  agreement. 
Sturtevant,  having  brought  an  action  at  law  to  recover  the 
balance  claimed  to  be  due,  found  himself  unable  to  proceed, 
or  even  to  frame  his  declaration,  for  want  of  copies  of  the  arti- 
cles of  agreement,  and  Goode,  upon  demand  made,  refused  to 
permit  an  inspection  or  copy  thereof.  The  action  was  then  dis- 
missed by  agreement,  and  without  prejudice  to  any  other  suit 
Sturtevant  might  elect  to  bring.  The  present  bill  prayed  that 
Goode  might  be  compelled  to  produce  and  file  the  two  articles 
of  agreement;  that  an  account  be  taken,  and  the  balance  found 
due  complainant  be  decreed  to  be  paid  to  him.  Demurrer  to 
the  bill  was  sustained,  and  it  was  dismissed  without  prejudice 
to  an  action  at  law,  the  chancellor  relying  on  SmUh  v.  Marks^ 
2  Band.  449. 

Johnson^  for  the  appellant.  Equity  will  grant  relief:  1.  Be- 
cause the  two  agreements  in  defendant's  possession  prevent 
complainant  from  proceeding  at  law;  2.  Because  the  accounts 
between  the  parties  arose  out  of  distinct  contracts,  and  are  so 
complicated  that  they  can  not  be  accurately  adjusted  at  law, 
and  if  they  could,  it  would  require  several  actions  to  accomplish 
that  result. 

Taylor^  for  the  appellee. 

TuoKSB,  P.  I  am  clearly  of  opinion,  that  the  bill  in  this  case 
set  forth  facts  that  gave  jurisdiction  to  the  court  of  chancery. 
Without  entering  upon  any  other  part  of  the  case,  than  that 
which  respects  the  withholding  of  the  agreements  by  Goode, 
I  will  observe,  that  the  agreements  in  Gt>ode's  possession,  were 
so  intimately  connected  with  the  covenants  in  Sturtevant's  pos- 
session, that  it  is  difficult  to  imagine  how  the  latter  could  have 
declared  in  covenant  without  them.  Admitting  that  this  diffi- 
culty could  have  been  avoided  by  alleging  that  Goode  with* 
held  the  agreements,  and  had  put  a  stop  to  the  work  before  it 
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was  finished;  yet  new  difficulties  must  have  arisen  on  the  trial. 
The  refusul  of  Gtoode  to  permit  Sturterant  to  proceed,  would 
have  absolved  him  from  the  necessity  of  averring  performance, 
and  gave  him  a  right  of  action  against  Goode  upon  the 
covenants;  yet  the  qiiantum  of  damages  would  depend,  in  a 
good  measure,  upon  the  terms  of  the  agreements;  for  though 
Goode  did  arrest  the  progress  of  the  work,  it  might  not  follow, 
as  of  course,  that  Sturtevant  was  to  recover  the  whole  contract 
price.  Part  of  that  price  being  in  consideration  of  the  mate- 
rials he  was  to  furnish,  if  he  was  stopped  in  the  work,  and  did 
not  fnrnish  them,  part  of  the  price  should  of  course' be  abated. 
Again,  as  to  the  extra  work^  it  was  essential  that  the  agree- 
ments should  be  exhibited  to  enable  the  plaintiff  to  prepare  hia 
ease,  by  distinguishing  the  contract  work  from  the  extra  work. 
Was  it  reasonable  to  expect,  in  such  a  transaction  as  this,  that 
he  could  do  this  upon  the  spur  of  the  occasion,  in  a  trial  at 
law,  when  the  defendant  should,  after  the  jury  were  Bwom, 
produce  the  agreements?  Was  it  reasonable  to  expect  him  to 
go  to  trial  with  such  a  hazard?  He  did  commence  an  action  at 
law.  His  counsel  felt  the  necessity,  no  doubt,  of  his  having 
these  papers;  and,  in  consequence,  he  sent  a  note  to  Ghoode,  re- 
questing copies  of  the  agreements.  They  were  refused' 
Goode  kept  them  in  his  possession,  and  would  not  even  let  him 
have  copies.  What  right  had  he  to  withhold  copies  of  agree- 
ments signed  by  both,  and  which  on  principle  belonged  to 
both?  What  wonder,  then,  that  Sturtevant  found  hitn'^^f 
compelled  to  dismiss  his  suit  ?  Would  he  have  done  so,  if  it 
had  not  been  manifest  to  his  counsel,  that  he  could  not  get 
along  with  the  case  without  the  agreements  ?  Goode  had  no 
right  to  judge  for  him,  whether  the  suit  could  have  been  main- 
tained without  them.  He  can  not  be  received  to  say  here, 
through  his  counsel,  "I  avow  that  I  withheld  these  papers, 
which  you  thought  necessary  for  the  prosecution  of  your  de- 
mand; you  might  have  gone  on  to  try  your  cause  without 
them." 

If  Goode  preferreda  jury  trial,  he  should  have  frankly  afforded 
copies  of  the  papers,  which  his  adversary  thought  essential  for 
the  prosecution  of  his  suit.  As  he  did  not,  he  can  not  complain, 
that  he  has  been  brought  into  a  court  of  equity,  since  he  com- 
pelled Sturtevant  to  come  here.  Nor  can  he,  under  such  oironm** 
stances,  object  to  the  jurisdiction.  He  can  not  be  permitted 
to  drive  his  adversary  from  the  court  of  law,  by  withholding 
papers,  and  then  to  drive  him  from  the  court  of  ohanoeiy, 
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because  be  did  uot  Lazard  u  trial  at  law  without  tbem.  I  am, 
therefore,  cleailj  of  opiniou  to  sustain  the  jurisdiction.  This 
is  not  the  case  of  SmUh  v.  Marks;  it  is  a  case  sui  generis.  I 
have  rarely  known  one  in  which  the  objection  to  the  jurisdiction 
of  equity  was  made  with  less  propriety  by  a  defendant. 

The  other  judges  concurred.     Decree  reversed,  and  cause  re* 
manded  to  the  court  of  chancery. 

Absent,  Bbookb  and  Gbeen,  J  J. 


Marshall  v.  Colvebt  et  al. 

[6  LziOH,  116.] 

SUBSTT  FOR  WHOSE  Indemnttt  ft  trust  deed  has  been  given,  is  entitled  to  fho 
aid  of  equity,  to  prevent  the  payment  of  the  proceeds  of  the  sale  of  th« 
trust  property  under  execution,  until  Ma  liability  as  surety  is  asoer- 
taioed,  and  is  discharged  out  of  such  proceeds. 

Jjx  equity.  Marshall,  being  surety  upon  the  bond  of  Wm. 
CoWert  as  executor,  procured  the  latter  to  convey  to  Robert 
Oolvin  certain  slaves  and  real  estate,  to  hold  in  trust  to  indem- 
nify Marshall  from  loss  as  such  surety,  and  with  2)ower  to  sell 
the  slaves  first,  and  if  they  proved  insufficient  to  accomplish 
the  purposes  of  the  trust,  then  to  sell  the  land.  Subsequent  to 
the  recording  of  this  deed,  three  writs  of  Jl,  fa,  and  five  writs  of 
ca.  sa.  against  Colvert,  were  delivered  to  the  sheriff.  Under 
the  former  writs,  the  slaves  were  levied  upon,  and  to  obtain  re- 
lease from  the  latter,  Colvert  availed  himself  of  the  statute  for 
the  relief  of  insolvents,  and  surrendered  his  equity  of  redemp- 
tion in  the  projjerty  embraced  in  the  trust  deed.  Marshall  filed 
his  bill  against  Colvert,  the  sheriff,  and  the  judgment  creditors, 
showing,  among  other  facts,  that  he  was  liable  to  suffer  loss,  in 
an  amount  not  now  capable  of  being  definitely  ascertained,  by 
reason  of  the  waste  of  Colvert,  as  executor,  and  by  reason  of  a 
claim  against  the  estate  of  Colvert' s  testator.  The  chancellor 
permitted  the  slaves  to  be  sold,  but  enjoined  the  payment  of 
the  proceeds  to  the  creditors  until  the  further  order  of  the  court. 
The  slaves  were  subsequently  sold  for  one  thousand  seven  hun- 
dred and  twenty-one  dollars.  Subsequently,  on  motion  of  the 
defendants,  the  injunction  was  dissolved.     Marshall  appealed. 

Stanard,  for  the  appellant. 

Harrison,  for  the  appellees. 

Bbookb,  J.    It  was  only  in  a  court  of  equity,  that  the  claim  of 
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Marshall  could  be  adjusted.  He  claimed  iDdemnity  against  his 
Ruretyship  for  Colvert;  and  as  no  fraud  in  the  deed  of  trust  is 
proved  or  alleged,  that  deed  gave  him  priority  over  the  execu- 
tions. The  only  creditor,  who  answered  the  bill,  claimed  prior- 
ity to  any  of  the  other  creditors,  out  of  the  surplus  after  the 
purposes  of  the  deed  of  trust  were  satisfied.  An  account  ought 
to  have  been  taken,  the  amount  of  the  responsibility  of  Marshall 
for  Colvert  ascertained,  and  the  surplus,  if  any,  applied  to  the 
payment  of  the  executions,  according  to  the  priority  they  gave  to 
the  proceeds  of  the  property.  The  decree  is  reversed,  the  in- 
junction reinstated,  and  the  cause  remanded  for  further  pro- 
ceedings. 

Absent,  Tuckbb,  P. ,  and  Cabell,  J. 


BoissEAU  £T  al.  V.  Aldbidges, 

[5  LnoH,  222.] 

Ik  Construimo  a  Will,  the  Intent  of  the  Testator  is  the  Obeat  Pdxvt  to 

be  asoertained  and  effectnated. 
Heib  mat  be  Disinhebited  bt  Implication,  if  snch  implication  be  neoee- 

sary  to  effect  the  clear  intent  of  the  testator.    Necessary  implication  re« 

suits  from  so  strong  a  probability  of  intention,  that  an  intention  oontraiy 

to  that  impated  to  the  testator,  can  not  be  supposed. 

HXIB  CAN  NOT  BE  DISINHERITED  UNLESS  THE  ESTATE  IS  GiVEN  to  BOmebody 

else. 
Writiko  TO  Pbevbnt  TWO  Heibs  Named  therein  vbom  Havino  ant  Part 
ow  THE  Wrtter's  Estate,  but  not  making  any  disposition  of  hia  prop- 
erty, can  not  operate  to  disinherit  the  two  heirs  named,  and  to  give  the 
estate  to  the  other  heirs;  and  this  is  true,  although  from  bequeathing  a 
contingent  legacy,  the  writing  is  testamentaxy  in  its  cAaraoter,  and  enti- 
tled to  admission  to  probate. 

Bill  in  equity  by  Bennett  Aldridgoi,  and  his  wife  Dorothy^ 
and  Barwell  Aldridge,  and  Martha,  his  wife,  against  Sarah 
Boisseau,  administratrix,  and  in  her  own  right,  and  others. 
The  female  plaintiffs  were  sisters  of  John  G.  Boisseaa,  who 
died  in  1831,  and  left  a  writing  as  follows: 

"  Not  having  made  any  will  so  as  to  dispose  of  my  property, 
and  two  of  my  sisters  marrying  contrary  to  my  wish,  should  I 
not  make  one,  I  wish  this  instrument  to  prevent  either  of  their 
husbands  from  having  one  cent  of  my  estate — say  the  husbands 
of  my  two  sisters,  Martha  Aldridge  and  Dorothy  Aldridge — 
nor  either  of  them  to  have  one  cent,  unless  they  should  survive 
their  husbands;  in  that  case,  I  leave  them,  to  be  paid  out  of  th# 
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collection  of  any  of  mj  moneys,  five  buadred  dollars  each. 
Given  under  my  hand  and  seal,  this  twenty-seveuth  August, 
1829.  John  G.  Boisseau.     [seal.  ] 

"  N.  B.  Having  so  long  been  in  public  business,  my  hand- 
writing can  be  easily  proved.  J.  G.  B." 

This  paper  was  indorsed  ''  Memorandum  to  prevent  Bennett 
Aldridge  and  Burwell  Aldridge  from  having  any  part  of  my 
estate,  that  each  might  claim  in  right  of  their  wives,  without  a 
will  made  by  me.  J.  G.  Boisseau,  twenty-seventh  August,  1829.'' 
This  instrument  was,  at  the  Xinuary  term,  1832,  of  the  Diu- 
widdie  county  court,  admitted  to  probate  as  the  last  will  and 
testament  of  the  decedent,  and  letters  of  administration  were 
issued  to  Sarah  Boisseau,  his  sister.  % 

The  complainants  prayed  partition  and  distribution  as  in 
ease  of  intestacy,  except  that  they  claimed  that  there  was  a 
contingent  legacy  of  five  hundred  dollars  to  each  of  the  female 
plaintiffs.  The  complainants,  at  a  subsequent  stage  of  the 
case,  agreed  that  in  case  they  could  be  required  to  elect,  they 
would  claim  as  co-heirs,  and  not  as  legatees.  The  court  de- 
clared that  the  decedent  had  no  power  to  dispose  of  bis  estate, 
other  than  by  devising  it  to  some  person ;  that  the  negative  action 
evinced  by  the  instrument  signed  by  him,  was  ineffectual,  and 
that  distribution  must  be  made  between  the  several  heirs,  as  in 
oases  of  intestacy.  Defendants  applied  by  petition  to  this 
court  for  an  appeal,  which  was  allowed. 

Johnson  and  Leigh^  for  the  appellants.  The  writing  signed 
by  decedent  is  clearly  a  testamentary  paper,  and  wae  to  be 
operative  unless  and  until  he  made  some  other  will.  It  is  true, 
the  heirs  must  inherit  the  estate,  unless  it  is  given  to  some  one 
else;  but  the  writing  must  be  construed  as  a  devise  to  all  the 
decedent's  heirs,  except  the  two  sisters,  Martha  and  Dorothy  and 
their  descendants.  Upon  the  question  of  devises  by  implication, 
they  cited  6  Cm.  Dig.,  tit.  38,  c.  10,  sees.  19-24,  pp.  206, 207; 
ff(U>ergham  v.  Vincent,  2  Yes.  jun.  204,  225;  Bury  v.  Usher,  11 
Ves.  87,  92;  BooseveU  v,  Fulton's  Heirs,  7  Cow.  71, 79;  Pickering 
V.  Stamford,  2  Ves.  jun.  272;  Sympson  v.  Hornaby,  3  Ves.  335; 
Denn  v.  Oaskin,  2  Cowp.  G57;  liighi  v.  Sideubotham,  Doug.  759; 
Jackson  v.  Shauber,  7  Cow.  187.  The  English  case  of  Vachd  v. 
Jeffries,  Free.  Ch.  169;  2  Eq.  Cas.  Abr.  435,  also  reported  as 
Foc/ieZv.  Breton f  5  Bro.  P.  C,  Tomlin's  ed.  51,  shows  that 
heirs  excluded  should  not  share  in  any  surplus. 

Macfarland  and  Allison,  for  the  appellees.    The  decedent  can 
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not  be  deemed  to  have  died  testate  in  the  face  of  his  own 
declaration,  that  he  had  made  no  will;  his  power  to  disinherit  an 
heir,  is  only  incident  to  his  disposition  of  the  estate  to  some 
one  else;  there  can  be  no  testacy  without  words  indicating  a 
design  to  devise  or  bequeath,  and  there  can  be  no  devise  or  be- 
quest without  showing  the  thing  given ,  and  the  persons  or  ob- 
jects to  or  for  which  it  is  given. 

Cabb,  J.  It  was  contended  for  the  appellants,  that  the  in* 
strument  of  writing  left  by  Mr.  Boisseau,  contains  a  complete 
disposition  of  his  whole  estate,  real  and  personal,  which  is  said 
to  be  large;  and  on  the  other  side,  that  it  bequeaths  two  lega- 
cies of  five  hundred  dollars  each,  contingently,  leaving  the 
testator  intestate  as  to  all  the  rest  of  his  estate. 

When  I  heard  the  argument  (and  it  was  very  ably  argued  on 
both  sides)  I  was  strongly  impressed  with  the  opinion,  that  this 
was  a  full  disposition  of  the  whole  estate;  and  the  impressioD 
remained  for  some  time;  but  it  grew  weaker,  as  I  looked  more 
closely  into  the  subject,  and  especially  into  the  will  itself,  till 
at  length  I  became  convinced,  that  this  must  be  pronounced 
an  intestacy  as  to  all  but  the  two  legacies.  When  I  say  con- 
vinced, I  do  not  mean  that  I  have  no  doubt,  but  that  this  is  thtf 
decided  inclination  of  my  mind. 

The  books  have  laid  down  many  rules  to  assist  us  in  the  con- 
struction of  wills.  The  great  point  to  be  ascertained,  is  the 
intent  of  the  testator.  Where  this  is  clear,  and  violates  no  rule 
of  law,  it  must  govern  with  absolute  sway;  everything  yields  to 
it.  Property  real  or  personal,  even  to  the  disinherison  of  the 
heir,  may  be  given  by  implication,  if  such  implication  be  neces- 
sary to  effect  the  clear  intent  of  the  testator.  In  WiUciruson  v. 
Adam,  1  Yes.  &  Bea.  4G5,  Lord  Eldon  says:  **  With  regard  to 
that  expression  necessary  implication,  I  will  repeat  what  I  have 
before  stated,  from  a  note  of  Lord  Uardwicke's  judgment  in 
Corilon  v.  Hellier ;  that  in  construing  a  will,  conjecture  must 
not  be  taken  for  implication;  but  necessary  implication  means, 
not  natural  necessity,  but  so  strong  a  probability  of  intention, 
that  an  intention  contrary  to  that  which  is  imputed  to  the 
testator  can  not  be  supposed."  Again,  Lord  Mansfield,  as 
cited  by  Lord  Loughborough  in  Lytton  v.  Lytton,  4  Bro.  C.  C. 
4G0,  says:  '*  A  great  dispute  has  been  made,  of  what  is  a  neces- 
sary implication."  "It  is  that  implication  which  arises  upon 
the  words  the  testator  has  made  use  of,  that  clearly  satisfies  the 
court  what  was  his  meaning — and  that,  as  put  in  opposition  to 
conjecture."    Let  us  look  now  at  the  writing  in  question.    No 
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Trords  could  have  expressed  more  clearly  and  strongly,  the 
intention  of  the  writer,  to  exclude  his  brothers-in-law,  and 
their  wives  too,  unless  they  survived  them,  from  all  participa- 
tion in  his  estate.  But  it  was  admitted  that  mere  words  of 
ezclasion  would  not  operate,  as  a  man  can  only  exclude  his 
heirs  and  next  of  kin  by  an  actual  devise  or  bequest  to  others. 

It  was  strongly  contended,  however,  that  this  wiU,  by  clear 
and  necessary  implication,  gave  the  whole  estate  to  the  heirs 
and  next  of  kin,  as  designated  by  the  statutes,  excepting  the 
two  excluded  sisters  and  their  descendants,  from  all  but  their 
contingent  legacies.  Many  authorities  were  cited  and  discussed; 
but  the  view  I  take  of  the  case  renders  it  unnecessary  to  exam- 
ine them.  My  opinion  is  formed  on  the  paper  itself.  After  the 
most  careful  consideration,  it  seems  to  me,  that  so  far  from  fur- 
nishing a  necessary  implication  of  the  writer's  intent  to  dispose 
of  his  whole  estate,  it  shows  strongly,  that  he  did  not  mean  by 
this  writing,  to  dispose  of  one  cent  bevond  the  two  legacies  of 
five  hundred  dollars.  Intention  being  the  life  and  soul  of  a 
will,  it  can  hardly  be  imagined,  I  presume,  that  a  man  can 
make  a  will  without  intending  to  do  so,  or  give  by  it  more 
than  he  means  to  give;  especially,  a  man  who  has  been  long  in 
business,  has  made  a  large  estate;  and  knows  well  how  to  ex- 
press his  meaning.  Such  men  are  most  particular;  knowing 
the  full  value  of  their  property,  they  bestow  it  with  care  and 
caution,  and  parcel  it  out  with  particularity  among  the  objects 
of  their  bounty.  Can  we  suppose,  that  such  a  man  sitting  down 
with  the  deliberate  intention  of  giving  away  his  whole  estate, 
lands,  slaves,  and  other  personalty,  would  have  expresed  such  in- 
tention in  the  way  this  paper  does  ?  Is  it  the  natural,  the  proba- 
ble manner,  in  which  a  plain  man  of  business  would  devise  and 
dispose  of  his  property  ?  Merely  to  exclude  two  sisters  from  all, 
but  a  small  legacy,  without  saying  one  word  about  the  rest  of 
his  large  estate,  though  he  meant  to  dispose  of  the  whole,  and 
that  by  this  very  paper  ?  Taking  even  this  general  view  of  the 
subject,  I  can  not  believe  that  any  man  would  act  thus. 

But  this  opinion  is  greatly  strengthened  by  a  more  particular 
analysis  of  this  paper.  He  begins  thus:  "Not  having  made 
any  will  so  as  to  dispose  of  my  property  " — ^what  then  ?  We 
should  naturally  conclude,  that  if  he  meant  this  writing  to  be 
such  will,  he  would  go  on  to  declare  it;  but  no;  he  proceeds, 
"and  two  of  my  sisters  marrying  contrary  to  my  wish,  should 
I  not  make  one  "  (could  a  man,  in  his  senses,  put  these  words 
into  the  very  will  he  was  then  writing  ?)  "  should  I  not  make 
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one,  I  wish  this  instrument" — to  do  what?  ''  to  prevent  their 
husbands  from  having  a  cent  of  mj  estate,  and  my  sisters  also,, 
unless  tbej  outlive  their  husbands — ^in  that  case  I  leave  them 
five  hundred  dollars  each." 

Do  not  these  words  clearly  show,  that  the  sole  purpose  of  thid. 
paper  was  to  exclude  the  o£fending  parties,  except  as  to  the  five 
hundred  dollars  each  ?  that  he  never  had  the  idea,  that  by  this 
writing  he  was  disposing  of  his  estate  ?  If  he  had  meant  this 
as  his  will,  would  he  not  have  called  it  oo,  and  not  have  spoken 
of  a  future  intention,  a  suspended  intention,  of  makiug*  a  will  f 
Would  he  not  have  appointed  executors  ?  But  farther,  look  at 
the  indorsement  written  by  himself  on  this  paper:  "Memo- 
randum, to  prevent  Bennett  Aldridge  and  Burwell  Aldridge 
from  having  any  of  my  estate,  that  each  might  claim  in  right 
of  their  wives,  without  a  will  made  by  me."  This  shows  to 
me,  his  knowledge,  that  if  he  died  simply  intestate,  these  men 
might  claim  part  of  bis  estate;  which  claim  he  thought  he  could 
prevent,  and  meant  to  prevent  by  this  instrument,  in  case  he 
should  not  write  a  will;  repeating  the  idea  he  had  expressed  in 
the  body  of  the  paper — "  not  having  made  a  will,  should  I  not 
make  one,  I  wish  this. instrument  to  prevent,"  etc.  The  two 
contingent  gifts  of  five  hundred  dollars  entitled  this  writing  to 
probate  as  a  testamentary  paper;  just  as  an  indorsement  upon 
a  note,  "  I  give  this  note  to  A.,"  may  be  proved  as  testamentary: 
Chaworth  v.  Beech,  4  Yes.  665,  665.  But  not  a  step  further  can 
I  agree  to  extend  it;  for  I  am  well  satisfied,  that  the  writer  never 
dreamed  of  this  as  a  will  disposing  of  his  estate  generally. 

It  would  seem  hardly  necessary  to  cite  cases  in  support  of  this 
view  of  the  subject;  but  I  will  refer  to  one:  MaUhews  v.  Warner,  4 
Yes.  186;  5  Id.  23.    There,  a  paper  was  written,  which  began 
thus:  *'  2d  Nov.  1785.    A  plan  of  a  will  proposed  to  be  drawn 
out,  as  the  last  will  and  testament  of  William  Matthews,"  etc. 
The  writer  then  went  on  by  words  of  "present  disposition" 
to  give  away  his  whole  estate,  making  residuary  legatees,  ap- 
pointing executors,  signing  and  dating  the  paper,  the  whole 
being  in  his  own  handwriting.     Upon  it  was  this  indorsemeut: 
"  2d  Oct.  1785.    A  plan  designed  for  the  last  will  aud  testa- 
ment of  William  Matthews,  storekeeper,"  etc.     The  judge  of  the 
prerogative  court  decided  this  to  be  a  valid  will.    Upon  appeal 
to  the  court  of  delegates,  the  decision  was  affirmed.     The  case 
was  then  heard  by  the  lord  chancellor,  upon  a  petition  for  a 
commission  of  review;  and  he  thinking  it  not  a  valid  paper,  a 
oommission  of  review  issued;  under  which,  as  we  see,  5  Yes. 
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23,  the  sentence  of  the  court  of  delegates  and  prerogative  judge 
was  reversed,  and  the  deceased  declared  intestate.  Upon  the 
hearing  before  the  chancellor,  Lord  Loughborough,  he  makes 
some  strong  remarks,  which  seem  to  me  very  appropriate  to  the 
case  before  us. 

After  dwelling  with  emphasis  on  the  commencement  and  in- 
dorsement, calling  it  the  plan  of  a  will  proposed  to  be  drawn, 
etc.,  and  admitting  that  it  contains  legatory  words  of  present 
gift,  etc.,  he  adds:  **  I  should  have  no  difficulty,  sitting  as  I  have 
sat  in  a  court  of  law,  to  put  it  so  to  the  jury,  that  I  should  expect 
a  verdict,  that  he  had  not  devised;  that  it  was  no  will,  but  only 
a  project  of  a  will — not  a  complete,  definite  rale  of  law  for  set* 
tling  his  fortune.  It  is  not,  it  can  not  be,  denied,  the  argument 
presses  so  strong,  that  upon  the  perusal  of  this  paper,  the  nat- 
ural conclusion  is,  that  it  was  his  intention  to  make  a  more  for- 
mal paper  than  this.  That  inference  can  not  possibly  be 
avoided.  Then,  ex  hypothesis  this  paper,  at  the  time  he  sub- 
scribed it,  was  not  the  law,  the  testament."  And  so  I  say  of 
the  paper  before  us,  that  it  was  never  the  law,  the  testament, 
by  which  Boisseau  meant  to  dispose  of  his  estate,  further  than 
as  to  the  two  legacies  of  five  hundred  dollars.  I  am  for  affirm* 
ing  the  decree. 

Oabsll,  J.    I  concur  in  affirming  the  decree. 

Bbookx,  J.  It  is  somewhat  remarkable,  that  this  case  has  no 
exact  example  in  any  of  the  English  cases  which  have  been 
cited,  or  to  which  I  have  been  able  to  refer.  It  must  be  decided, 
therefore,  on  principle  and  not  on  authority. 

I  think  it  is  a  principle  not, to  be  controverted,  that  a  testa- 
tor can  not  disinherit  his  heir,  unless  he  devises  his  estate  to 
somebody  else.  This  principle  is  fully  recognized  by  Lord 
Mansfield  in  the  case  of  Denn  v.  OasHn.  To  give  to  a  testator 
the  power  to  disinherit  his  heirs,  whom  the  law  has  appointed  to 
take  the  estate,  unless  he  devises  it  to  some  other  person,  would 
be,  in  effect,  to  give  him  authority  to  repeal  the  statutes  of  de- 
scents and  distributions.  That  a  testator  may  disinherit  his 
heirs,  by  giving  his  estate  to  somebody  else,  can  not  be  doubted; 
but  if,  in  every  case  in  which  he  intends  to  exclude  his  heirs 
from  the  inheritance,  it  is  to  be  implied  from  that  alone,  that 
he  devises  his  estate  to  those  who  (some  of  his  heirs  being  ex- 
cluded) would  take  the  inheritance,  the  principle,  that  to  disin- 
herit his  heirs  he  must  devise  his  estate  to  somebody  else, 
would  be  of  no  consequence;  because  every  exclusion  of  his 
heirs  would  be  a  devise  to  somebody  else. 
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This  principle,  that  a  testator  can  not  disinherit  his  heirs,  un- 
less he  devises  his  estate  to  somebody  else,  results  from  the 
nature  of  property.  It  is  the  creature  of  the  law,  and  the  law 
will  dispose  of  it,  unless,  under  the  permission  which  the  law 
gives  the  owner  to  make  a  will,  he  disposes  of  it.  And,  in  ex- 
amining cases  of  this  kind,  we  are  not  to  forget,  that  those  who 
claim  under  the  law,  have  as  strong  a  claim  to  the  property,  as 
those  who  claim  under  the  will;  indeed,  somewhat  stronger, 
since  it  is  a  settled  principle,  that  if  a  devise  gives  no  other 
estate  than  the  law  gives,  those  who  are  to  take,  take  under  the 
law  and  not  under  the  will,  their  title  under  the  law  being 
preferable  to  their  title  under  the  will. 

With  these  remarks  I  shall  proceed  to  examine  the  will  be- 
fore us.     The  first  remark  I  shall  make  on  this  "  instrument," 
as  the  testator  calls  it,  is,  that  it  wants  at  least  one  of  the  fea* 
tures  of  a  will;  the  testator  makes  no  executor;  which  is  some 
evidence,  corroborated  by  the  terms  of  the  instrument,  that  he 
did  not  intend  it  as  a  will  of  his  whole  estate,  but  to  have  no  other 
operation  than  to  exclude  his  two  sisters,  and  their  husbands,  from 
any  other  portion  of  his  estate,  but  the  two  legacies  given  to  the 
two  sisters  in  the  event  they  survived  their  husbands,  and  in  the 
event  of  his  not  disposing  of  his  estate  by  another  will.     His 
whole  mind  appears  by  the  instrument,  to  have  been  occupied 
with  the  intent,  first,  to  exclude  the  husbands  of  his  two  sisters 
from  getting  any  portion  of  his  estate,  and  secondly,  to  exclude 
his  two  sisters  themselves,  except  the  two  contingent  legacies 
bequeathed  to  them.     The  memorandum  upon  the  instrument 
explains  his  main  intent  to  be,  to  exclude  the  two  husbands 
from  getting  any  portion  of  his  estate.     Taking  the  meaning  of 
both  (the  instrument,  as  he  calls  it,  and  the  memorandum) 
from  their  words,  language  could  not  be  more  full  to  convey 
this  intent,  and  no  other.    To  infer  that  the  testator  meant 
more,  I  think  is  impossible.    That  he  meant  to  give  the  rest  of 
his  estate  to  those  who  would  take  it,  according  to  law,  the  two 
sisters  being  excluded,  would  be  an  inference  that  would  vio- 
late every  fair  construction  of  the  instrument  and  memorandum, 
and  would  establish  a  principle  in  direct  opposition  to  the  ac- 
knowledged principle,  that  a  testator  can  not  disinherit  his 
heirs,  unless  he  gives  his  estate  to  some  one  else.     The  infer- 
ence that  he  does  give  it  to  somebody  else,  from  the  mere  ex- 
clusion of  some  of  his  heirs,  without  a  single  testamentary  ex- 
pression to  justify  it,  would  give  to  a  testator  the  power  to 
repeal  the  law  of  descents  and  distributions:  for,  as  he  has  not 
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designated  those  who  are  to  take  under  the  will,  and  they  are 
to  take  by  inference  only,  they  would  take  according  to  the  law, 
but  not  under  the  law. 

No  judge  was  more  accurate  in  language  than  Lord  Mans- 
field. In  Denn  v.  Oaskin,  he  said,  that  though  the  intention  is 
ever  so  apparent,  the  heir  at  law  must  inherit  of  course,  unless 
the  estate  is  given  to  somebody  else.  What  intention  was 
meant?  The  intention  to  disinherit  the  heir.  Now,  the  infer- 
ence from  that  intention,  if  sufficient  to  give  the  estate  to  some- 
body else,  would  have  rendered  the  words  ''  unless  the  estate  is 
given  to  somebody  else,"  entirely  superfluous. 

To  carry  the  doctrine  of  implication  so  far,  would  make  a  will 
for  the  testator,  and  not  interpret  the  will  made  by  him.  When 
8  testator  has  devised  his  estate  by  will,  and  is  not  precise  as 
to  the  persons  who  are  to  take,  or  as  to  the  quantity  of  estate 
they  are  to  take,  from  necessity,  and  to  effectuate  his  in- 
tention to  dispose  of  his  estate,  and  not  to  leave  it  to  the  law 
to  dispose  of  it,  courts  imply  his  intent  as  to  persons,  and  the 
quantity  of  estate  they  are  to  take.  But  when  the  question  is, 
whether  he  intended  to  devise  his  estate  or  not,  we  are  not 
authorized  to  imply  that  he  does,  unless  it  is  a  necessary  infer- 
ence from  the  language  he  uses.  In  Denn  t.  Oaskin,  the  testator 
began  his  will  thus:  '*  As  to  all  such  worldly  estate  as  God  has 
indued  me  with,"  etc.,  and  the  question  was,  whether  by  infer- 
ence from  those  words,  the  devisees  in  the  will  took  a  fee  or 
life  estates.  Lord  Mansfield  said :  '  *  He  does  not  say  in  the  intro- 
duction, that  he  means  to  dispose  of  all  of  his  estate;  but  that  with 
respect  to  it,  he  devises  so  and  so.  If  he  did  mean  it,  the  mis- 
fortune is,  ih&i guodvoluil  non dixit.*'  He  would  not  infer  from 
the  words  "  as  to  all  such  worldly  estate  as  God  has  indued  me 
with,"  that  the  testator  meant  to  dispose  of  all  of  his  estate;  be- 
cause if  he  did  mean  it,  he  had  not  said  it:  he  would  not  by 
inference  dispose  of  the  testator's  estate  for  him ;  because  it  was 
not  a  necessary  inference  from  the  words  used,  that  he  meant  to 
dispose  of  his  whole  estate. 

The  case  on  which  most  stress  was  laid  in  the  argument  by 
the  counsel  for  the  appellant,  is  VacJiel  v.  Breton,  decided  in  the 
house  of  lords.  Upon  consideration  of  that  case  (which  is 
doubtfully  reported)  I  think  it  will  be  found  not  to  have  turned 
on  the  question  now  before  us.  The  reporter  of  it  refers  to 
IIoiKm  V.  Hawkina,  and  Matthew  v.  FUesimon,  4  Bro.  P.  C.  711, 
for  the  principle  on  which  it  was  decided.  In  Vackel  v.  Breton, 
the  testator  had  disposed  of  his  whole  estate;  there  was  no  in- 
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testacy,  nor  any  question  on  that  point:  be  bequeathed  to  two 
of  his  wife's  children  (whom  he  did  not  own  as  his)  ten  shillings, 
each,  and  no  more,  and  to  his  other  children  specific  legacies 
in  plate,  etc. ;  he  appointed  his  executors,  and  gaye  them  lega- 
cies, bat  did  not  add,  for  their  care  and  pains,  or  anything  to 
that  purpose:  and  the  question  was,  whether  the  executors  were 
to  take  the  surplus,  notwithstanding  they  took  legacies,  or 
whether  it  was  to  be  distributed  among  all  the  children,  includ- 
ing the  two  to  whom  ten  shillings  and  no  more  was  bequeathed 
by  the  will? 

The  court  deciding  that  the  executors  took  the  surplus  as 
fiduciaries,  and  not  in  their  own  right,  the  question  then  was, 
how  it  was  to  be  distributed?  whether  among  all  the  children, 
as  had  been  decreed  by  the  court  of  chancery,  or  in  exclusion 
of  the  two  children  to  whom  ten  shillings  only  had  been  be- 
queathed? and  the  house  of  lords  decided  against  the  two  latter 
children,  but  not  on  the  principle,  that  the  testator  had  ex- 
cluded them  by  giving  his  estate  to  somebody  else,  inferable 
from  the  terms  of  the  will  alone  excluding  them  from  the 
inheritance.  No  such  inference  was  necessary.  The  testator 
had  devised  the  whole  of  the  estate,  and  but  for  the  devise  of 
the  legacies  to  his  executors,  they  would  have  taken  the  sur- 
plus; and  that  was  to  be  distributed  according  to  the  intention 
of  his  will,  to  be  collected  from  every  part  of  it.  The  dootiine 
of  implication  as  to  whom  he  intended  to  give  his  property  to, 
was  entirely  applicable.  The  testator  had  availed  himself  of 
the  permission  of  the  law  to  dispose  of  his  property;  he  had 
taken  it  out  of  the  hands  of  the  law;  and  the  court  was  to  de- 
cide to  whom  he  had  given  it.  His  will  was  not  like  the  one 
before  us,  in  which  the  testator  has  designated  neither  the 
persons  who  are  to  take,  nor  the  quantum  of  estate  to  be  taken, 
all  of  which  is  to  be  inferred  (if  at  all)  from  the  single  circum- 
stance, that  he  meant  to  exclude  his  two  sisters  and  their 
husbands. 

The  case  of  Pickering  v.  Stamford  was  commented  on  in  the 
argument.  In  that  case,  after  a  devise  in  satisfaction  of  the 
widow's  dower,  in  the  strongest  language  of  exclusion  of  his 
wife  from  taking  any  other  part  of  his  estate,  the  testator  de- 
vised a  large  portion  of  his  estate  to  a  charity;  but  a  portion  of 
it,  consisting  of  real  securities,  did  not  pass,  being  prohibited 
by  the  statutes  of  mortmain,  and,  of  consequence,  he  died  in- 
testate as  to  that  portion.  The  trustees  appointed  could  not 
take.    The  widow  was  held  not  to  be  barred  of  her  share.    Claim* 
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ing  under  the  law,  she  was  entitled  to  recover  her  share  in  that 
portion  of  his  property,  which  the  testator  had  not  disposed 
oi,  and  as  to  which  he  died  intestate.  Strongly  expressed  as 
the  intention  of  the  testator  was  to  exclade  her,  the  court  did 
not  infer  from  that  circumstance  a  deyise  to  somebody  else, 
«nd  thereby  exclade  her. 

The  difference  between  the  cases  of  Pickering  v.  Stamford  and 
Vachel  t.  Breton^  consists  in  this;  that  in  the  former,  there  was 
an  intestacy  as  to  a  portion  of  the'  property,  and  the  widow 
could  not  be  excluded  from  her  claim  under  the  law,  the  prop- 
erty not  being  given  to  any  one  else;  but  in  Vachel  v.  Breton, 
the  property  was  given  to  somebody  else;  the  executors  took  it; 
there  was  no  intestacy  as  to  any  portion  of  it;  but  legacies 
being  given  to  the  executors,  they  took  the  property,  not  in 
their  own  right,  bat  as  fiduciaries  for  the  next  of  kin;  and  on 
that  ground,  the  court  excluded  two  of  the  children,  according 
io  the  expressed  intention  of  the  testator. 

I  think  the  decree  must  be  affirmed. 

TuoKEB,  P.  The  will  which  is  the  subject  of  litigation 
in  this  case,  presents,  in  my  opinion,  a  question  of  very 
great  difficulty;  and  though  I  have,  after  anxious  investigation 
of  it,  arrived  at  the  conclusion  which  the  authorities,  and  the 
reason  of  the  case,  seem  to  demand,  I  confess  I  am  not  entirely 
without  a  doubt  of  its  correctness. 

To  enable  us  to  arrive  at  the  real  point  upon  which  the  case 
at  last  must  turn,  it  may  be  as  well  to  get  rid  at  once,  of  a  good 
many  matters  which  otherwise  might  embarrass  the  discussion 
of  the  real  question.  I  shall,  therefore,  at  the  threshold,  re- 
mark, that  the  character  of  this  instrument  as  a  testamentary 
paper  must  be  taken,  if  not  as  a  concesaum,  at  least  as  a  mat- 
ter adjudicated,  and  which  in  this  case  can  not  be  contested. 
It  is  a  will,  and  has  been  admitted  as  such  by  the  court  of  pro- 
bate, and  is  valid  both  as  a  will  of  real  and  personal  estate,  if 
any  such  be  disposed  of  by  it.  If,  indeed,  there  be  no  such 
disposition,  then  there  can  be  no  doubt  that  it  is  ineffectual. 
For  the  statute  gives  the  power  to  devise,  and  not  merely  to 
disinherit;  and  nothing  can  be  more  just  than  the  position 
taken  by  Mr.  Macfarland,  in  his  very  lucid  and  able  argument, 
that  the  heir  can  not  be  disinherited  by  a  will  which  does  not 
dispose  of  the  estate  to  another.  So  too,  it  is  very  well  set- 
tled, by  the  uniform  and  concurrent  opinion  of  the  learned, 
that  the  heir  at  law  shall  not  be  disinherited,  except  by  express 
words  or  by  necessary  implication.     And  this,  I  conceive,  not 
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froip  any  peculiar  partiality  to  tbe  heir  growing  out  of  th» 
doctrines  of  primogeniture,  but  for  other  and  higher  reaaoDs. 

Tbe  law  having,  upon  tbe  principles  of  natural  affection  and 
duty,  modified,  indeed,  by  the  policy  which  gives  a  preference 
to  the  eldest  son  over  his  brethren,  prescribed  the  coarse  of 
transmission  of  the  estate  of  a  decedent,  will  not  imply,  that 
he  has  suppressed  the  dictates  of  natural  feeling,  or  disre- 
garded the  rule  established  by  the  law,  unless  the  intention  ta 
do  so  is  clearly  to  be  demonstrated.  Indeed,  the  law  having 
provided  for  tbe  descent  to  the  heir,  his  title  is  certain  and  un- 
questionable, unless  it  be  taken  away  by  the  testator.  Shall 
that  certain  and  unquestionable  title,  then,  be  defeated  by 
doubtful  implication  ?  Shall  a  right  having  its  foundationB  in 
nature,  and  its  sanctions  in  municipal  regulation,  be  over> 
thrown,  unless  by  express  provision  or  necessary  implication  f 
Assuredly  not;  and  it  is  for  tbis  reason,  ^hich  applies  not  leas 
to  tbe  descent  of  estates  in  coparcenary  than  to  the  law  of  pri- 
mogeniture, that  tbe  courts  have  always  held,  that  tbe  heir  shall 
not  be  disinherited  by  mere  words  of  exclusion,  which  do  not 
imply  a  devise  to  another.  I  concur,  therefore,  in  tbe  opinion 
of  Chief  Justice  Tilghman,  in  French  v.  Mcllhenny,  2  Binn.  20, 
that  tbe  rule  of  tbe  English  law,  in  this  respect,  is  not  less  ap- 
plicable to  our  institutions,  than  to  those  of  Great  Britain. 
Our  law  may  be  said,  indeed,  to  be  a  transcript  of  the  human 
affections,  and  I  can  not  think,  that,  upon  slight  presumptions 
or  implications,  a  testator  shall  be  made  to  violate  them. 

I  proceed,  next,  to  observe,  that  as  no  man  can  institute  a  law 
of  descent  for  his  own  property,  in  conflict  with  the  general 
law,  so  if  in  this  case  the  relations  not  excluded,  are  entitled 
to  the  whole  estate,  they  must  take  it  as  devisees,  and  not  as 
heirs.  Tbis  is,  indeed,  sufficiently  obvious  as  to  that  portion 
of  the  property,  which,  but  for  their  disherison,  would  have 
fallen  to  the  lot  of  the  two  sisters  mentioned  in  the  will.  But 
it  is  not  less  true  as  to  the  residue;  for  it  can  not  be,  that  those 
who  take  should  hold  undivided  portions  by  descent,  and 
other  undivided  portions  by  devise;  nor,  indeed,  would  they 
hold  any  portion  in  the  same  manner  as  tbey  would  have  held 
it  in  the  case  of  an  intestacy.  The  real  question  in  the  case, 
then,  is,  whether  there  is  a  devise  in  tbis  will,  to  the  heirs  of  the 
decedent  other  than  the  excluded  sisters  ? 

There  is  certainly  no  express  devise.  But  it  is  well  settled^ 
that  an  estate  may  pass  by  will  without  express  words,  where 
the  intention  to  devise  is  necessarily  to  be  implied.    And  this 
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is  but  a  fair  and  proper  construction  of  the  statute  of  wills. 
For  that  statute  authorizes  the  devise  of  estates,  without  pre- 
scribing any  form  in  which  the  power  shall  be  exercised.  And 
as  there  is  no  set  form  of  words  for  devises,  so  it  has  come  to 
be  a  canon  of  the  law,  that  the  intention  of  the  testator  ex- 
pressed in  his  will  shall  prevail,  provided  it  be  consistent  with 
the  law.  Hence,  the  first  inquiry,  in  the  construction  of  a  will, 
always  is,  what  is  the  intention  of  a  testator?  and  the  second 
is,  whether  that  intention  is  consistent  with  the  law?  If  it  be, 
then  it  is  the  province  of  the  court  to  effectuate  it,  and  so  to 
mold  its  provisions,  as  to  render  them  consonant  with  law,  and 
agreeable  to  the  design  of  the  testator. 

A  court,  however,  can  make  a  will  for  no  man.  And  if  the 
testator  has  so  expressed  himself  as  to  show,  that  whatever  he 
may  have  designed,  he  has  not  carried  that  design  into  execu- 
tion, the  defect  can  not  be  supplied.  VoluU  non  dixit  is  the  judg- 
ment to  be  pronounced  upon  the  case.  Yet  this  principle  is  in 
no  wise  incompatible  with  the  construction  already  adverted  to, 
which  creates  a  devise  by  necessary  implication.  It  only  in- 
hibits the  implication  of  a  devise,  where  there  is  no  necessity 
for  it.  Thus,  if  a  man  devises  lands  to  his  heir  after  his  wife's 
death,  the  wife  by  implication  shall  have  it  for  life,  although 
it  is  not  expressly  given  to  her:  Yaugh.  262,  263.  For,  as 
the  heir  is  not  to  have  it  till  the  wife's  death,  and  as  nobody 
else  could,  the  implication  is  inevitable,  that  the  testator  must 
have  intended  the  wife  to  have  it,  though  he  has  not  expressly 
said  so.  But,  if  the  testator  devises  lands  to  a  stranger  after  his 
wife's  death,  this  is  no  devise  to  the  wife;  for  as  the  heir  may 
hold  it  during  her  life,  there  is  no  necessary  implication  that  he 
intended  the  wife  to  hold  it;  however  strong  the  probability, 
that  as  he  postponed  the  devise  to  the  stranger,  till  his  wife's 
death,  he  therefore  looked  to  her  enjoyment  of  the  estate  in  the 
mean  time:  6  Gru.  206;  Yaugh.  259;  2  Lev.  207. 

Let  us  now  proceed  to  look  into  this  case.  The  testator,  ob- 
viously with  a  knowledge,  that  in  the  event  of  his  intestacy,  his 
sisters  who  are  named  in  the  will,  would  come  into  the  in- 
heritance with  his  other  heirs,  unless  he  should  provide  other- 
wise, executed  this  testamentary  paper,  declaring  its  intent  to 
be,  to  prevent  the  husbands  of  his  sisters  Martha  and  Dorothy 
from  receiving  one  cent  of  his  estate,  or  his  sisters  themselves, 
unless  they  should  survive  their  husbands,  and  then  only 
five  hundred  dollars  each.  And  the  question  is,  whether  these 
words  are  to  be  construed  as  giving,  by  implication,  the  whole 
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estate  to  the  other  heirs?  for  it  can  not  be  denied,  that  if  ihej 
fall  short  of  that,  if  they  are  to  be  construed  only  as  words  of 
exclusion,  they  do  not  operate  to  break  the  descent,  bat 
the  estate  will  descend  and  pass  to  all  the  heirs,  as  if  this  in- 
strument never  had  been  made. 

Apply  now  the  rules  already  mentioned.  What  was  the  in- 
tention of  the  testator  ?  About  this,  I  think,  there  can  be  no 
doubt.  That  he  designed  to  exclude  the  sisters,  is  expressed. 
That  he  knew  that  by  law  his  estate  would,  in  case  of  his 
death,  have  gone,  but  for  this  paper,  to  them  and  others,  is  Qot 
merely  to  be  fairly  presumed,  but  is  inevitably  implied  from  the 
very  act  of  preparing  such  a  paper.  If,  then,  he  excluded  them, 
but  did  not  exclude  the  others,  who  by  law  would  take  if  not 
excluded,  it  is  clear  he  did  not  design  to  exclude  these  last,  bat 
did  design  that  they  should  take  the  whole. 

Here,  then,  is  the  intention  of  the  testator,  plainly  and  neces- 
sarily implied.  That  intention  having  nothing  in  it  inconsistent 
with  the  rules  of  law  must  be  effectuated.  And  how?  By 
construing  the  will  to  be  a  devise  to  all  the  heirs  of  the  testator, 
except  the  two  sisters  who  are  expressly  excluded. 

This,  however,  is  contested,  as  in  conflict  with  the  principles 
recognized  from  generation  to  generation  by  the  sages  of  the 
law,  that  though  the  intention  to  disinherit  the  heir  be  ever  so 
apparent,  the  heir  at  law  must  inherit  unless  the  estate  is  given  to 
somebody  else.  And  it  is  ingeniously  remarked,  that  the  prin- 
ciple thus  established,  would  be  wholly  defeated,  if,  upon  mere 
words  of  exclusion,  we  were  to  build  up  a  devise  by  implica- 
tion. It  behooves  us,  therefore,  to  examine  this  doctrine  and 
the  cases  cited,  more  narrowly,  in  order  to  see  how  far  they  go. 

That  the  exclusion  of  the  heir  even  by  implication,  and  with- 
out express  words,  may  raise  an  estate  by  implication  in  another, 
is  proved  by  the  familiar  case  before  cited  of  a  devise  to  the 
heir  after  the  death  of  the  testator's  wife.  Here,  although  the 
exclusion  itself  is  but  implied,  yet  there  is  an  estate  implied  in  the 
wife,  from  that  implied  exclusion.  Much  more,  then,  it  would 
seem,  may  an  estate  be  implied  from  an  express  exclusion. 
So  too,  where  a  man  has  two  daughters,  his  co-heirs,  and 
devises  to  one  of  them  after  the  death  of  his  wife;  this  is  not 
only  an  implied  exclusion  of  that  daughter,  but  it  is  an  implied 
exclusion  of  her  sister  also,  they  making  together  but  one  heir; 
and  from  this  double  implication  of  exclusion,  an  implication  ii 
raised  of  a  life  estate  in  the  wife.     It  can  not,  then,  be  affirmed 
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to  be  a  universal  iiile,  that  from  words  of  exclusion  merely,  a 
•devise  by  implication  can  not  be  raised. 

The  cases  which  have  been  cited,  when  properly  understood, 
•do  not  necessarily  sustain  the  proposition.  In  all  of  them,  it  will 
be  found,  that  an  estate  was  not  implied,  because,  in  fact,  there 
was  no  necessary  implication  to  be  made  from  the  provisions  of 
the  wills.  Thus,  in  De^in  v.  Oaskin^  the  devise  was  to  A.,  B., 
and  C.  equally,  without  words  of  inheritance  superadded.  The 
testator  gave  his  heir  one  shilling;  which  we  will  take  to  have 
been  equivalent  to  an  express  exclusion.  The  question  was, 
whether  the  estates  of  A. ,  B. ,  and  C.  were  to  be  construed  to 
be  fees,  either  by  reason  of  the  introductory  clause,  or  by  rea- 
son of  this  exclusion  ?  It  was  decided  in  the  negative.  And  it 
was  asked,  in  the  case  before  us,  if  the  exclusion  of  the  heir 
there  could  not  even  enlarge  by  implication  the  life  estates 
expressly  given  to  A.,  B.,  and  C,  can  it  be  construed  to  give 
and  create  an  estate  out  and  out,  here  ?  The  answer,  I  think, 
is  easy. 

In  the  case  of  Denn  v.  Oashin,  admitting  the  exclusion  of  the 
heir,  there  was  nothing  from  which  the  court  could  certainly  infer 
what  the  testator  designed  as  to  the  inheiitauce  in  the  lands. 
He  had  given  to  A.,  B.,  and  0.  an  estate,  in  effect,  only  for  life, 
aince  there  were  no  superadded  words  of  inheritance.  It  was 
as  much  a  life  estate  as  if  he  had  expressly  declared  it  to  be  for 
life  and  no  longer.  Now,  although  by  the  express  exclusion  of 
his  heir,  we  should  infer  that  he  did  not  intend  him  to  take  the 
inheritance,  yet  by  giving  an  estate  only  for  life  to  A.,  B.,  and 
C,  it  was  equally  clear,  that  he  did  not  design  that  they  should 
take  it.  To  have  given  them  the  inheritance  by  implication, 
therefore,  would  have  been  to  have  made  a  will  for  the  testator, 
and  that  too  agaiust  the  plainly  expressed  design  that  they 
should  only  have  a  life  estate.  The  fair  inference,  as  he  had 
disinherited  his  heir,  and  limited  an  estate  only  for  life  to  hia 
nephews,  was,  that  if  he  had  gone  on  to  dispose  of  the  inherit- 
ance, he  would  most  probably  have  limited  it  to  the  sons  or  de- 
scendants, either  of  the  disinherited  heir,  or  of  the  nephews 
who  had  but  life  interests  given  to  them.  This,  at  least,  may 
have  been  hia  intention;  and  therefore  the  implication  of  his 
intention  to  enlarge  the  estate  of  the  nephews  into  a  fee,  being 
only  a  possible  and  not  a  necessary  one,  could  not  be  made 
consistently  with  legal  principles.  And  as  the  implication  could 
not  be  made,  the  fee  was  undevised  and  descended  to  the  heir, 
of  course,  in  spite  of  the  clause  by  which  his  disherison  was  in« 
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tended.  Again,  in  Denn  y.  Oaskin,  the  estate  having  been  Urn* 
ited  to  both  nephews,  the  setting  aside  the  heir  did  not  neces- 
sarily imply  that  they  should  be  the  heir;  for  if  he  had  been 
dead,  both  of  them  could  not  be  heir.  It  could  not  be  fairly 
implied,  that  he  designed  to  substitute  them  both  for  his  heir, 
since,  if  the  heir  at  law  were  out  of  the  way,  the  eldest  of  the  two 
alone  would  have  been  heir.  Had  the  testator,  indeed,  disin- 
herited the  heir,  and  then  devised  to  the  next  in  succession, 
without  words  of  inheritance,  there  would  have  been  more  rea- 
son for  implying  those  words;  since,  in  that  case,  the  act  of 
disherison  of  the  person  on  whom  the  estate  would  devolve  by 
law,  seems  to  have  the  mere  design  of  putting  that  person  oat 
of  the  way,  that  he  may  not  impede  the  descent  to  the  next  in 
succession.  Such  is  the  case  here.  The  testator,  knov?ing  that 
by  law  his  estate  would  devolve  on  four,  strikes  one  of  the  four 
out  of  the  succession,  that  the  other  three  may  take  the  whole. 
That  he  must  have  understood  it  as  having  that  effect,  can 
scarcely  be  denied;  and  that  he  did  it  with  that  end,  I  have  not 
a  doubt. 

The  explanation  I  have  given  to  Denn  v.  Oaskin,  furnishes,  I 
think,  the  solution  of  the  cases  of  Eighl  v.  Sidebotham^  Dong. 
759,  and  Right  v.  Bussell,  there  cited.  I  shall,  therefore,  add 
nothing  more  as  to  them. 

The  case  of  Jackson  v.  Shauber,  7  Cow.  187,  was  an  eject- 
ment, and  the  question  merely  as  to  the  legal  title.  The  case 
may  have  been  properly  decided  upon  the  ground,  that  whether 
the  heir  took  the  legal  title  or  not,  could  not  affect  the  dispo- 
sition of  the  beneficial  interest  made  by  the  testator.  Admit- 
ting the  legal  title  to  have  been  in  the  heir,  he  was  still  a 
trustee  for  the  benefit  of  those  for  whom  the  estate  was  to  be 
sold.  There  was,  therefore,  no  necessity  for  construing  the 
legal  title  to  be  in  the  executors,  contrary  to  the  express  fact, 
that  the  limitation  gave  them  only  a  naked  authority. 

No  caRC,  indeed,  has  been  cited  on  the  part  of  the  appellees^ 
which,  as  I  conceive,  is  in  point  to  that  under  consideration, 
though  the  expressions  usedj;)y  the  judges  are  broad  enough 
to  justify  very  strong  inferences  in  behalf  of  the  heir.  On 
the  other  baud,  there  are  many  cases  in  which  implied  estates 
have  been  raised,  or  limited  estates  enlarged  by  implication, 
with  or  without  an  exclusion  of  the  heir  at  law  or  distributee. 
Such  are  the  cases  already  cited,  of  the  devise  to  the  heir  after 
the  death  of  the  wife,  and  the  devise  to  one  of  two  daughters, 
co-heiresses,  after  the  death  of  their  mother.     The  case,  how- 
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ever,  which  seems  nearest  in  point,  is  that  of  Vachel  y.  Breton, 
In  that  case  the  testator,  having  first  given  some  specific  and 
pecuniary  legacies  to  his  executors  and  others,  directed,  that 
his  executors,  out  of  his  personal  estate,  should  pay  to  two  of 
the  children  of  his  wife  (as  he  denominated  them)  ten  shillings 
each,  and  the  same  sum  to  any  after-born  child  of  his  wife,  but 
he  made  no  provision  as  to  the  residue.  The  executors  were 
deemed  to  be  excluded  from  the  residuum  by  the  legacies  given 
them.  The  question  was,  what  was  to  be  done  with  the  re  ■ 
fliduum  ?  Should  it  be  distributed  among  all  the  children,  upon 
the  idea  of  an  intestacy,  as  to  that  part  of  his  estate  ?  or  was 
the  will  to  be  construed  as  impliedly  giving  to  the  distributees 
who  were  not  excluded,  what  was  plainly  denied  to  the  chil- 
dren who  were  excluded  by  legacies  of  ten  shillings  and  no 
more.  The  court  of  chancery  decided,  that  the  excluded  chil- 
dren should  come  ini^^  distribution.  The  house  of  lords  de- 
cided, that  the  whole  estate  should  be  divided  among  those  who 
were  not  excluded. 

This  case  is  so  strongly  analogous  to  that  before  us,  that  it 
has  very  naturally  been  assailed  by  the  counsel  for  the  ap- 
pellees, and  several  cases  have  been  cited,  in  which  it  seems  to 
have  been  questioned.  In  Pickering  v.  Stamford,  the  master  of 
the  rolls,  in  delivering  his  opinion,  gives  as  I  conceive  the  true 
exposition  of  Vachel  v.  Breton,  in  saying,  **  there  it  might  fairly 
be  held  that  the  exclusion  was  for  the  purpose  of  giving  a 
benefit  to  the  others."  The  lord  chancellor,  however,  after- 
wardSy  in  the  same  case,  did  impugn  the  authority  of  this  case, 
declared  his  disapproval  of  the  reversal  of  the  decree  at  the 
rolls  by  parliament,  and  says  the  case  does  not  seem  to  be  a 
case  to  be  followed.  Now  it  seems  strange,  that  the  inferior 
tribunal  should  thus,  by  its  ipse  diant,  overthrow  the  judgment 
of  the  superior;  and  it  is  still  more  strange,  as  there  was,  and 
18,  no  conflict  between  Pickering  v.  Stamford  and  Vachel  v. 
Breton.  The  former  is  a  case  of  resulting  trust,  where  one  of 
the  trusts  declared  proved  void:  the  rule,  in  such  cases,  is 
uniform  that  the  part  resulting  must  go  to  the  heir  or  dis- 
tribatees  generally  (according  to  the  nature  of  the  estate, 
whether  real  or  personal).  But  Vachel  v.  Breton  was  not, 
strictly  speaking,  the  case  of  a  trust.  It  was  a  case  upon  the 
construction  of  a  will.  The  real  question  was,  whether  in  defect 
of  an  express  disposition  of  the  residuum,  from  which  the 
executor  was  excluded  by  a  legacy,  an  implied  bequest  of  it  to 
the  children  who  were  not  disinherited,  should  or  should  not 


606  BoissEAU  V.  Aldbidoss.  [Yirginia, 

be  raised  ?  It  was  decided  that  it  should.  It  could  not  have 
beeu  decided  otherwise.  Out  of  the  whole  personalty  (except 
some  specific  and  pecuniary  legacies  previously  given  to  the 
executors  and  others)  only  thirty  shillings  was  disposed  of, 
viz.,  ten  shillings  each  to  two  living  children,  and  a  like  sum  to 
the  child  with  which  the  wife  might  be  enseint.  It  was  ad- 
mitted, that  this  bequest  to  them  of  ten  shillings  and  no  more, 
was  designed  to  exclude  them.  What  was  the  purpose  of  that 
exclusion  ?  As  the  master  of  the  rolls  says,  **  it  might  fairly  be 
held  that  the  exclusion  of  them,  was  for  the  purpose  of  giving 
a  benefit  to  the  others."  His  will  was,  that  they  should  be  ex- 
cluded. Was  there  anything  unlawful  in  that  will  ?  If  not,  ii 
should  have  been  effectuated.  How?  By  declaring  an  in* 
testacy  as  to  the  great  bulk  of  the  personalty,  and  letting  in 
those  who  were  expressly  excluded?  Or,  by  raising  a  beqaest 
to  the  others  by  necessary  implication  ?  The  latter,  assuredly. 
It  is  a  case  for  implication,  I  conceive,  according  to  all  the 
authorities;  "  since  an  intention  contrary  to  that  impated  to 
the  testator  by  the  creation  of  such  an  implied  devise,  can  not 
be  supposed.'' 

Upon  the  whole,  I  am  of  opinion,  that  we  must  constme  thia 
will  as  a  devise  by  implication  of  the  real  estate  to  the  heirs  at 
law  of  the  testator,  and  of  the  personalty  to  his  distributees, 
with  the  exception,  as  to  both,  of  the  sisters  who  are  exolnded 
by  this  testamentary  paper.  They  will  take  as  devisees  and  not 
by  descent,  though  in  ascertaining  the  persons  to  take  adder 
the  will,  reference  must  be  had  to  the  statutes  of  descents  and 
distributions.  They  will  take  also  as  tenants  in  common,  and 
not  as  joint  tenants:  1  Sch.  &  Lef .  84.  Nor  is  there  any  thing 
anomalous  in  this;  for  wherever  a  devise  is  to  the  heir  or  next 
of  kin  who  take  as  purchasers,  or  wherever  a  strict  settlement 
is  to  be  made  under  articles  by  which  the  heir  and  next  of  kin 
are  to  take  as  purchasers,  the  law  of  inheritance,  and  the 
statute  of  distributions,  are  referred  to,  to  ascertain  the  persons 
who  are  to  take:  Tabb  v.  Archer,  8  Hen.  &  M.  399  [8  Am.  Deo. 
667]. 

It  is  not  probable,  that  a  case  of  this  description  will  often 
occur.  But,  if  it  be  decided,  that  the  will  does  not  operate  to 
pass  the  estate  to  the  heirs  who  stand  in  the  same  degree  with 
those  disinherited,  it  may  operate  unjustly,  and  to  the  over* 
throw  of  wills  which  ought  to  be  sustained.  Thus,  if  a  man 
having  three  brothers,  says,  "  Having  already  made  an  ample 
provision  heretofore  for  my  brother  Thomas,  I  hereby  declare 
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that  he  shall  take  no  portion  of  my  estate,"  vrithoat  saying  more; 
this  express  declaration  w6uld  be  defeated,  and  be  would  come 
into  the  inheritance  with  his  other  two  brothers,  and  thus  have 
a  doable  portion,  against  the  express  will  of  the  testator.  J 
can  not  think  this  can  be  law. 

I  am  of  opinion  that  the  decree  should  be  reversed;  but  my 
brethren  having  taken  a  different  view  of  the .  subject,  it  must 
be  afi&rmed. 

Decree  affirmed. 

Absent,  Bbogsenbbough,  J. 


Imtbntion  of  the  Tjsstatob  is  what  the  oourts  seek  to  ascertain  and 
effectuate  in  conBtming  wills,  unless  the  law  overrules  the  intention  and  wiU 
not  permit  it  to  be  accomplished:  BiuUm  v.  Huston^  1  Am.  Dec.  283;  Kennon 
V.  MeRoberiSf  Id.  428;  Covenlioven  v.  Shuler,  21  Id.  74.  This  intention  can 
not  be  sought  outside  of  the  will;  but  must  ordinarilv  be  determined  from 
the  words  therein  used:  MeCampbeU  v.  MeCampbell,  15  Id.  48.  The  whole 
will  must  be  considered,  and  not  mere  isolated  expressions:  Myers  v.  Myers, 
16  Id.  648.  If  two  parts  are  irreconcilable,  the  latter  part  prevails;  and  if  the 
words  are  susceptible  of  a  double  meaning,  that  should  be  preferred  which 
best  accords  with  the  testator's  general  intent,  as  shown  by  the  whole  will: 
Covsniiovtn  v.  ShuUr,  21  Id.  74  and  note.  It  may,  however,  be  shown  by 
parol  evidence,  that  a  bequest  was  in  trust  for  the  benefit  of  a  person  not 
named  in  the  will,  and  the  rights  of  such  person  may  be  enforced:  TowUs  v. 
Bwrion,  24  Id.  409  and  note.  Parol  evidence  is  also  admissible  to  explain  a 
latent  amUgnity:  Breckenridge  v.  l>unean,  12  Id.  359  and  note. 


Habbison  v.  Lane  et  al. 

[6  LnoB,  414.] 

CovnuBcnoN  between  SiniETiEs  will  be  Decreed  whether  they  be  oo 
the  same  or  different  bonds,  although  they  knew  nothing  of  the  obliga- 
tions of  each  other;  but  they  must  be  sureties  for  one  and  the  same  debt 
or  obligation. 

A  SuBETT  ON  One  Bond  is  not  Entitled  to  Contiubution  vbom  a 
SuRETT  ON  Another,  if  the  latter  bond  was  not  to  be  pursued,  unless 
the  principal  could  not  obtain  payment  from  the  sureties  on  the  former. 

SuRETT  ENOAOiNa  TO  Pat  onlt  IF  THE  CREDITOR  cau  not  get  payment 
from  other  sureties,  is  not  liable  to  contribution  at  the  suit  of  the  latter. 

Bux  for  an  injunction.  James  Wigginton  applied  to  Wm. 
Ijane,  sheriff  elect,  for  an  appointment  as  deputy,  and  offered, 
if  appointed,  to  give  as  his  sureties  Harrison,  Hedges,  Hayes, 
Wagoner,  and  Purcell.  The  appointment  was  made,  and  the 
bond  executed,  Harrison  being  the  last  surety  to  sign.  After- 
wards  Lane,  doubting  the  solvency  of  the  sureties  other  than 
L,  required,  and  Wigginton  gave,  an  additional  bond, 
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with  Hancock,  Waugh,  and  Blackburn  as  sureties,  in  the  usoal 
form  of  a  deputy  sheriff's  bond,  but  with  an  indorsement 
thereon,  signed  bj  Lane,  to  the  effect  that  in  the  event  of  Wig- 
ginton's becoming  in  default,  he  (Lane)  would  not  *'  execute  the 
sureties  in  this  bond"  if  he  could  be  indemnified  without  re- 
sorting to  them.  This  indorsement  was  proved  to  have  been 
made  at  the  time  the  second  bond  was  executed,  and  in  pur- 
suance of  a  previous  agreement  between  the  sheriff  and  hia 
deputy  and  the  sureties  on  such  bond. 

Wigginton  was  guilty  of  official  misconduct,  and  judgments 
were  recovered  against  him  and  the  sureties  on  the  first  bond. 
Harrison,  the  only  one  of  these  sureties  who  continued  solvent, 
filed  this  bill,  alleging  that  his  co-sureties  were  insolvent  when 
they  signed  the  bond;  that  he  was  induced  to  sign  by  false 
representation  that  other  good  sureties  would  sign  with  him; 
that  Lane  refused  to  receive  the  first  bond,  and  required  the 
second,  which  was  accordingly  given;  that  the  second  bond  was 
intended  as  a  substitute  for  the  first,  or  that  the  sureties  thereon 
should  be  jointly  liable  with  those  on  the  first;  and  also  claimed 
that  the  indorsement  was  made  after  the  second  bond  was 
giyen,  etc.  He  asked  that  the  judgments  at  law  be  enjoined, 
and  that  the  sureties  on  the  second  bond  be  required  to  con- 
tribute. The  injunction  was  awarded,  but  was  afterwards 
dissolved,  and  the  bill  dismissed.   'Harrison  appealed. 

Nicholas  and  Wickham,  for  the  appellant. 

Brigga,  for  the  appellee. 

Cabb,  J.  I  am  of  opinion  that  the  chanoellor  was  right  in 
dissolving  the  injunction :  whether  he  ought  ever  to  have  granted 
it,  is  a  much  more  doubtful  question.  The  doctrine  of  contri- 
bution between  co-sureties  has  been  much  discussed.  It  is  clear, 
that  if  different  persons  are  sureties  for  the  same  debt,  or  for  the 
performance  of  the  same  duties,  each  will  be  made,  in  equity, 
to  contribute,  though  they  be  bound  by  different  bonds,  and 
though  they  knew  nothing,  at  the  time,  of  the  obligations  of  each 
other.  But  then,  they  must  be  sureties  to  the  same  extent,  and 
for  the  same  debt  or  duty.  It  is  equally  clear,  that  if  there  be 
one  set  of  sureties  bound  for  a  debt,  and  then  the  obligee  takes 
another  bund,  as  collateral  and  supplemental  security,  these  last 
obligors  binding  themselves  to  pay  if  the  principal  and  sureties 
in  the  first  bond  fail;  this  bond  will  bind  them  no  further  than 
they  have  contracted.  This  is  of  the  very  essence  of  the  con- 
tract; and  the  case  of  Crayihome  v.  5t(7inbuf  ne,  14  Yes.  160,  is 
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express  to  this  point.  Nor  is  the  taking  such  second  bond  a 
fraud  upon  the  obligors  in  the  first:  it  does  not  increase  their 
burden,  or  any  way  change  their  situation :  they  agreed  each  to 
execute  the  bond,  and  look  to  their  principal  and  associates  for 
safety.  What  is  the  case  here  ?  Wigginton  applied  to  Lane  to 
become  his  deputy,  and  stated  that  he  could  give  certain  sure- 
ties: Lane  agreed  to  take  the  bond  with  those  sureties:  the 
bond  was  prepared  with  the  six  names  in  the  body,  Harrison's 
last,  and  with  six  seals:  it  was  executed  by  the  other  five,  and 
in  this  situation,  was  presented  to  Harrison.  Nothing  was  said 
to  him  of  additional  sureties;  the  very  form  of  the  bond  showed 
him  that  he  was  the  last  to  execute  it.  He  did  execute  it,  and 
thereby  bound  himself  jointly  and  severally  with  the  others,  to 
be  liable  for  all  defaults  of  the  deputy.  Notwithstanding  this, 
I  admity  that  if  another  bond  had  been  afterwards  taken  with 
other  obligors,  bound  for  the  same  thing  and  in  the  same  man- 
ner, Harrison,  on  paying  money  for  the  deputy's  delinquencies, 
would  have  had  a  right  to  call  on  these  subsequent  sureties  for 
contribution.  But,  in  the  case  before  us,  there  is  the  most  satis- 
factory proof  that  the  memorandum  indorsed  on  the  second 
bond,  showing  that  this  bond  was  a  supplemental  security,  formed 
a  part  of  the  agreement  on  which  the  bond  was  signed,  and  was 
executed  at  the  same  time.  This  memorandum  is  a  part  of  the 
bond,  as  well  as  of  the  agreement,  and  must  be  taken  as  if  in- 
corporated with  it.  Even  if  there  had  been  no  memorandum, 
parol  proof  of  the  agreement  (of  which  there  is  enough  in  the 
record)  ought,  I  think,  to  have  been  received,  and  for  this  the 
case  before  cited  is  express  authority.  I  am  clear,  therefore, 
that  the  decree  should  be  affirmed. 

Gabbll,  J.  If  the  sureties  in  the  second  bond  were  bound  for 
the  same  thing  for  which  the  sureties  in  the  first  bond  were 
bound,  they  would  be  liable  to  contribution,  although  their  en- 
gagement was  made  at  a  subsequent  time,  by  a  different  instru- 
ment, and  even  without  the  knowledge  of  the  first  bond.  But 
the  memorandum  indorsed  on  the  second  bond,  is  to  be  con- 
sidered as  a  part  of  the  bond  itself;  and  the  bond,  thus  modi- 
fied, shows  clearly,  that  they  were  bound  for  a  different  thing. 
They  did  not,  like  the  sureties  in  the  first  bond,  bind  them- 
selves absolutely,  for  all  the  acts  of  Wigginton,  but  for  such 
only  as  the  sureties  in  the  first  bond  should  fail  to  make  good. 
This  is  proved  also,  by  the  parol  testimony,  which  is  admissible 
in  a  case  like  this.  The  sureties  in  the  second  bond  were  not, 
therefore,  co-sureties  with  the  sureties  in  the  first,  but  were 
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sureties  for  them.  The  doctrines  of  the  law,  on  this  point,  are- 
well  explained  in  Craythome  v.  Swinburne.  The  decree  should 
be  affirmed. 

TucKEB,  P.     The  appellant  asks,  upon  the  facts  set  forth  ia 
his  bill,  relief  against  the  sheri£f,  or  a  decree  for  contribution 
against  the  sureties  in  the  second  bond.     If,  as  is  alleged,  the 
memorandum  on  that  bond  was  executed  at  the  time  the  bond 
itself  was  entered  into,  it  is  difficult  to  perceive  upon  what  prin* 
ciple  the  plaintiff  can  expect  to  charge  the  sureties  therein  bound. 
The  doctrine  of  contribution,  it  is  true,  may  extend  to  parties 
who  are  bound  by  different  instruments,  provided  they  are  all 
sureties  for  the  same  person  and  the  same  thing.     But  it  doe& 
not  therefore  follow,  that,  by  the  very  terms  of  their  engage- 
ment, the  sureties  in  a  separate  bond  may  not  make  themselves 
responsible  only  sub  modo,  and  place  themselves  out  of  the 
reach  of  the  principle  of  contribution.     '' Whether,"  says  Lord 
Eldon,  "  contribution  depends  upon  a  principle  of  equity,  or  is 
founded  in  contract,  it  is  clear,  a  person  may,  by  contract,  take 
himself  out  of  the  reach  of  it."     *'  The  question  is,  whether  the 
meaning  of  the  instrument  is,  that  the  party  will  be  a  co-surety; 
or  that  the  surety  in  the  former  instrument  is  to  be  considered 
a  principal."    "  If  the  party,  not  constituting  himself  co-surety, 
engages  only  to  pay,  if  the  creditor  can  not  get  payment  from 
the  other  sureties,  he  withdraws  himself  by  his  contract  from 
the  reach  of  the  principle,  and  the  plaintiff  (the  surety)  can  not 
complain,  as  the  transaction  is  without  his  knowledge,  that  the 
defendant  (the  supplemental  surety)  bound  himself  only  to  the 
extent  he  thought  proper." 

In  a  subsequent  part  of  the  same  case,  Lord  Eldon  reiterates 
the  remark,  that  whether  the  doctrine  rests  *'  upon  contract  or 
a  principle  of  equity,  it  is  clear,  that  a  party  may  take  care  hy 
his  engagement  that  he  shall  be  bound  only  to  a  certain  extent. 
That  is  proved  by  the  case  of  Swain  v.  Wail,  1  Bep.  in  Ch.  80, 
where  the  engagement  being  to  pay  in  thirds,  that  contract  was 
held  to  take  them  out  of  the  principle  that  would  have  required 
a  moiety,  and  also  by  the  case  of  Deering  v.  The  Earl  of  Winch^ 
tea,  2  Bos.  &  Pul.  270,  where  it  was  admitted,  that  Lord  Win- 
Chelsea,  though  liable  as  a  surety,  bad  by  contract  withdrawn 
himself  from  a  liability  beyond  four  thousand  pounds;"  his 
bond  having  been  for  that  sum  only;  while  the  other  bond  was 
for  ten  thousand  pounds.  Lord  Eldon  proceeds:  ''  If  there- 
fore  by  his  contract  a  party  may  exempt  himself  from  the  lia- 
bility, or  from  that  extent  of  liability  in  which,  without  a  special 
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engagement,  he  would  be  involved,  it  seems  to  follow,  that  be 
ID&7>  1>J  special  engagement,  contract  so  as  not  to  be  liable  in 
any  degree.  That  leads  to  the  true  ground,  the  intention  of 
the  party  to  be  bound,  whether  as  a  co-surety,  or  only  if  the 
other  does  not  pay;  that  is,  as  surety  for  the  surety.  Dot  as  co- 
surety with  him."  Pursuing  these  principles,  and  after  having 
carefully  considered  the  case  in  2  Freeman,  97,  which  was  cited 
by  the  counsel,  and  has  also  been  relied  upon  here,  and  having 
found  that  case  unsupported  by  the  register,  his  lordship  re- 
j'ected  the  claim  to  contribution,  which  was  set  up  by  the  plaint- 
iff in  the  case  of  Crayihome  v.  Swinburne,  14  Ves.  160.  That 
case  is  singularly  strong  in  its  application  to  the  case  at  bar. 

It  is  not  necessary  to  go  into  a  philological  examination  of 
the  memorandum  on  the  second  bond.  I  am  satisfied,  that  the 
object  of  it  was  to  absolve  the  supplemental  sureties,  unless  the 
high  sheriff  could  not  be  able  to  get  indemnity  from  the  sureties 
in  the  first  bond.  They  had  a  right  to  bind  themselves,  or  to 
refuse  to  be  bound  altogether.  They  had^  therefore,  a  right  to 
say  how  far  they  would  be  bound;  and  their  obligation  can  not 
be  carried  further.  It  is  obvious  they  designed  only  to  guarantee 
the  sufficiency  of  the  former  sureties,  and  they  were  thus  (to  use 
the  language  of  Lord  Eldon)  "not  co-sureties  with  them,  but 
in  truth  sureties  for  them."  The  question,  then,  which  it  is 
most  important  to  answer,  refers  itself  to  the  execution  of  this 
memorandum.  I  shall  only  say,  that  I  am  satisfied  it  was  con- 
temporary with  the  execution  of  the  bond.  The  nature  of  the 
transaction  proves  it;  and  so  does  the  improbability  that  Lane 
would  have  signed  it  afterwards,  when  the  obligors  were  in 
his  power,  if  he  declined  to  do  so  when  they  were  not.  The 
fact,  that  the  bond  with  its  indorsement  was  among  the  records 
of  the  court  (for  the  copies  are  certified  by  the  clerk)  sustains 
the  conclusion,  and  fortifies  the  presumption  that  this  memoran- 
dum was  made  when  the  bond  was  executed.  So  we  must  take 
it,  as  the  contrary  has  not  been  established  by  proper  and 
adequate  testimony.  TTpon  the  whole,  I  am  satisfied  there  can 
be  no  pretense  for  charging  the  sureties  in  the  second  bond  with 
any  part  of  Wigginton's  defalcations. 

Then,  as  to  the  high  sheriff:  it  can  not  be  denied,  that  Har- 
rison executed  the  first  bond  without  any  fraudulent  induce- 
ments held  out  to  him  by  Lane;  and  I  think  it  can  not  be  de- 
nied, that  when  the  sheriff  and  Wigginton  his  deputy  qualified, 
the  bond  was  a  valid  bond  as  to  Harrison.  It  had  been  exe- 
cuted by  bim  absolutely,  and  without  expectation  or  assurance 
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that  other  sureties  would  join.  His  name  was  last,  and  he 
signed  opposite  to  the  only  remaining  seal;  and  it  was  more 
than  a  month  after  that  the  second  boud  was  executed.  The 
bond  then  was  once  a  good  and  valid  bond.  How  then  has 
Lane  forfeited  his  rights  under  it  ?  Did  he  forfeit  them  by 
taking  additional  security  for  his  own  protection  ?  I  apprehend 
not.  The  very  doctrines  we  have  been  considering,  show  that 
the  creditor  may  take  supplemental  security,  and  security  too 
that  is  only  to  be  responsible  in  the  last  resort.  The  case  of 
Craythome  v.  Swinburne  was  just  that  case.  But  no  authority 
can  be  necessary  to  establish  a  principle  so  plain.  It  seemed 
to  be  supposed,  that  he  ought  not  to  have  taken  the  supplemental 
security  with  the  qualification  contained  in  the  memorandum. 
But,  non  constat  that  he  could  have  got  the  supplemental 
security  without  it;  and  was  he  to  forego  the  additional  security 
altogether,  merely  because  he  could  not  prevail  on  the  parties 
to  be  co-sureties  with,  instead  of  being  mere  guarantors  for,  the 
prior  sureties  ?  I  think  not.  It  was  then  said,  that  he  fraudu- 
lently suppressed  his  knowledge  of  the  insolvency  of  the  four 
first  sureties,  and  his  want  of  confidence  in  Wigginton.  There 
can  be  no  fraudulent  suppression,  where  there  is  no  obligation 
to  give  information.  Now,  I  take  it  that  when  a  man  joins 
with  others  in  a  bond,  it  is  his  business  to  look  to  the  conduct 
of  the  principal  and  the  solvency  of  the  co-sureties:  it  is  not 
the  business  of  the  creditor;  and  though  it  may  be  benevolent 
and  kind  in  him  to  put  his  surety  on  his  guard,  I  am  yet  to 
learn  that  it  is  a  duty  which  the  law  imposes. 

Upon  the  whole,  I  am  well  satisfied,  that  the  case  has  been 
rightly  decided,  and  that  the  decree  should  be  affirmed. 

Decree  affirmed. 

Absent,  Bbookb  and  Bsogsenbbough,  JJ. 


Contribution  betwekn  Co-sureties. — ^The  cam  in  tlds  series  on  this 
subject  are  Burrows  v.  Camea*  Adm\  1  Am.  Dec.  677;  McCormaek  ▼.  Oban- 
non,  5  Id.  509;  Waters'  Rep.  v.  BiUy's  AdmW,  18  Id.  303;  Moort  v.  Mow%  15 
Id.  623  and  note;  Henderson  v.  McDuffee,  20 Id.  557;  Mayor  y.  Ripley,  25  Id. 
175.  Generally,  when  two  or  more  official  bonds  are  given  for  the  faithful 
discharge  of  the  daties  of  an  officer,  the  last  bond  does  not  supersede  the 
others,  but  the  sureties  in  all  the  bonds  are  equally  liable  for  the  defaults  of 
their  principal  while  all  the  bonds  are  in  force:  Postmaster'gtneral  ▼.  Mun- 
ger,  2  Paige  C.  C.  189;  Corprew  v.  Boyle,  24  Oratt.  284;  Lalla  Bunsedhur  v. 
The  Bengal  Qovemment,  14  Moore^s  Ind.  App.  86.  But  there  is  no  doabt 
that,  as  in  the  principal  case,  the  sureties  on  the  second  bond  may  stipulate 
that  their  liability  shall  not  exist  if  the  former  bond  proves  adequate;  and 
a  court  may  sometimes  require  the  execution  of  a  second  bond,  and  provids 
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that,  as  a  aeoority,  it  shall  be  seoondary  to  the  former  bond:  OUnn  v.  }Val' 
laee^  4  StroU  Eq.  149.  Generally,  "  where  separate  bonds  are  given  with 
different  sureties,  and  one  is  intended  to  be  subsidiary  to  and  a  security  for 
the  other,  in  case  of  default  in  the  payment  of  the  latter,  the  sureties  in  the 
second  bond  would  not  be  compellable  to  aid  those  in  the  first  bond  by  contri- 
bution:" Saltf^s  V.  E088,  15  Ind.  130;  WhUman  v.  Oaddie,  7  B.  Mon.  591; 
Brandt  on  Suretyship,  sec  224. 


Fbenoh  and  Bbown  V.  Commonwealth. 

[6  LnOB,  013.] 

Ukdkb  thx  Statute  of  Viroikia,  1  Rev.  Code,  c.  82,  sec.  7,  in  a  morutratu 
de  droU,  or  petition  of  right  to  an  inquisition  of  escheat,  the  monstrant 
iaplainti^ 

JuiwiCBNT  ov  Amovxas  Manus  Can  not  be  rendered  against  the  common- 
wealth in  such  proceeding,  unless  the  monstrant  show  title  in  himself, 

Tdcs  ix>n  NOT  Run  against  the  commonwealth. 

8ZATUTS  OF  Virginia,  1  Rev.  Code,  c.  86,  sec.  40,  declaring  entries  on 
lands  that  have  been  settled  for  thirty  years  prior  to  the  entry  or  loca- 
tion, etc,  invalid,  and  releasing  the  commonwealth's  title  thereto,  hai 
no  application  to  escheated  land. 

Mabgabbt  and  Patience  Barnes,  to  whom  the  lot  in  dispute^ 
dtaated  in  the  city  of  Bichmond,  was  conveyed  by  William 
Ooutts,  by  deed  dated  September  1,  1783,  died  in  1791  and 
1793,  respectively,  without  heirs.  These  facts  appeared  by  an 
inquisition  of  ofSce  taken  by  the  escheator  of  Bichmond. 
French  and  Brown  filed  a  monstrana  de  droit  in  the  circuit  court 
of  Henrico,  in  which,  after  taking  oyer  of  the  inquisition,  and 
insisting  that  the  matters  therein  contained  were  not  sufficient 
in  law,  they  claimed:  1.  That  on  the  day  the  inquisition  was 
found,  and  for  thirty  years  next  before,  they  had  been  seized 
and  possessed  of  the  lot  in  dispute,  and  had  during  all  that 
time  paid  the  taxes  thereon.  2.  That  the  title  of  the  common- 
wealth found  by  the  inquisition  accrued  more  than  thirty  years 
before  the  date  of  the  inquisition,  and  that  they,  the  monstrants, 
and  those  under  whom  they  held,  had  been  in  possession  of 
the  lot  for  thirty  years  before  the  inquisition  found,  and  had 
paid  the  taxes  thereon.  Both  pleas  concluded  with  a  verifica- 
tion. The  commonwealth  interposed  a  general  demurrer  to 
the  monstrance,  and  tendered  a  replication.  French  and  Brown 
joined  in  the  demurrer,  but  objected,  that  the  commonwealth 
had  no  right  to  put  in  both  a  demurrer  and  replication;  but 
the  court  ruled  that  the  monstrants  were  the  plaintiffs  in  the 
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proceeding,  and  reoeived  the  replication.     The  demurrer  was 
sustained,  and  judgment  entered  in  favor  of  the  commonwealth. 

Johnson^  for  the  appellants,  cited  The  Bankers'  case,  11  St. 
Tr.  154;  King  v.  Roberts,  2  Str.  1208. 

Leigh,  for  the  commonwealth.  The  monstrants  were  plaint- 
ififs,  and  it  was  incumbent  on  them  to  show  title  in  themselves. 
They  could  not  question  the  inquisition  or  impeach  the  right  of 
the  commonwealth,  without  showing  their  own  right:  Sadler^s 
case,  4  Co.  55;  Beg.  v.  Mason,  2  Salk.  447;  The  King  v.  Bishop 
of  Worcester,  Vaugh.  64;  Bull.  N.  P.  215;  5  Bac.  Abr.,  Preroga- 
tive, 574;  1  Eev.  Code,  c.  82,  sec.  7,  p.  295. 

Cabb,  J.     The  effect  of  an  office  found  for  the  king,  is  well 
settled  by  the  old  books:   an  office  which  finds  that  the   king 
has  a  right  to  enter,  makes  the  king  a  good  title,  though  the 
office  be  false;  and  therefore,  no  man  shall  traverse  the  office^ 
unless  he  make  himself  a  title;  and  if  he  can  not  prove  his 
title  to  be  true,  although  he  be  able  to  prove  his  traverse  to  be 
true,  yet  his  traverse  will  not  avail  him.     Our  law  of  escheats, 
after  directing  the  manner  in  which  the  inquest  shall  be  taken, 
.enacts,  that  ''if  the  inquisition  be  found  for  the  common- 
wealth, and  there  shall  be  any  man,  that  will  make  claim  to 
the  lands,  he  shall  be  heard  without  delay,  on  a  traverse  to  the 
office,  monslrans  de  droit,  or  petition  of  right    And  the  said 
lands  or  tenements  shall  be  committed  to  him,  if  he  show  good 
evidence  of  his  right  and  title,  to  hold  until  the  right  shall 
be  found  and  discussed  for  the  commonwealth,  or- for  the  party 
finding  sufficient  surety  to  prosecute  his  suit  with  effect,  etc." 
It  seems  to  me,  that  this  statute  settles  all  the  points  on  which 
so  much*  black-letter  learning  was  expended  in  the  argument. 
For  example,   there  was  much   discussion    upon    the  point, 
whether  the  monstrant  is  plaintiff  or  defendant.      Now,    the 
statute  settles  that,  by  saying,  ''  he  shall  give  surety  to  prose* 
cute  his  suit  with  effect;"  which  a  plaintiff  only  can  do.     Again, 
there  was  a  good  deal  of  argument  upon  the  question,  whether 
the  monstrant  could  succeed  by  impeaching  the  title  of   the 
commonwealth.     The  statute  shows  that  it  was  for  no  such 
purpose  he  was  permitted  to  file  his  traverse,  monstrans,  or  pe- 
tition:   It  says,  *'  if  the  inquisition  be  found  for  the  common- 
wealth, and  there  be  any  man  that  will  make  claim  to  the  lands, 
he  shall  be  heard,  etc. ;"  and  it  is  this  claim,  not  the  title  found 
by  the  office,  which  is  to  be  discussed.     This  is  further  proved 
by  the  words,  "if  he  show  good  evidence  of  his  right,  etc," 


Dec.  1834.]        French  v.  Commonwealth.  61o 

the  land  is  to  be  delivered  to  him  till  this  same  right  and  title 
be  discussed,  etc.  This  seems  to  me  the  clear  meaning  of  the 
statute;  and  puts  to  rest  every  question,  except  this,  have  the 
monstrants  shown  a  good  right  and  title  to  the  land  ?  It  is 
equally  clear  to  me  that  they  have  not.  Their  holding  as 
against  the  commonwealth  is  nothing;  for  we  know  the  maxim 
of  nvJUum  tempu8  applies  to  all  such  cases.  But  the  common- 
wealth has  chosen  to  relinquish  her  right  to  certain  lands,  un- 
der certain  circumstances:  1  Bev.  Code,  c.  86,  sec.  40,  and  the 
question  is,  are  these  lands  embraced  by  that  provision?  *'  No 
entry  or  location,  on  any  lands  within  this  commonwealth, 
which  have  been  settled  thirty  years,  prior  to  the  date  of  such 
entry  or  location,  and  upon  which  quit-rents  or  taxes,  can  be 
proved  to  have  been  paid,  at  any  time  within  the  said  thirty 
years,  shall  be  deemed  valid;  and  any  title  which  the  common- 
wealth may  be  supposed  to  have  thereto,  is  hereby  relin- 
quished." Any  title  which  the  commonwealth  may  be  sup- 
posed to  have  thereto:  whereto  ?  Surely  the  answer  must  be — 
to  the. lands  described  in  the  former  part  of  the  section;  that 
is,  lands  subject  to  entry  and  location.  It  is  very  clear,  that 
escheated  lands  are  not  of  that  description,  but  of  a  class 
wholly  different.  I  think  therefore  that  the  judgment  must 
be  affirmed. 

Cabell  and  Bbookx,  JJ.,  concurred. 

TuGKEB,  p.  The  question,  whether  in  a  monstrans  de  droU, 
the  monstrant  is  to  be  considered  a  plaintiff  or  defendant,  has 
been  very  learnedly  discussed.  I  do  not  think  it  necessary  to 
decide  it  in  this  case,  though  I  will  incidentally  observe,  that  i( 
the  manstrans  de  droit  was  a  remedy  at  common  law,  which  has  « 
been  a  moot-point  from  the  time  of  old  Staumford,  5  Bac. 
Abr.  571,  the  party  appeared  probably  in  the  character  of  a 
defendant.  For  he  was  confessedly  confined  to  the  record 
which  found  the  title  of  the  king,  unless  his  own  title  was  by  a 
record  of  as  high  a  nature,  which  avoided  the  title  found  for 
the  king:  4  Co.  65  b.  He  did  not  appear,  therefore,  in  the 
character  of  a  claimant,  setting  up  a  title  unconnected  with 
that  found  by  the  inquisition,  but  as  a  defendant,  protecting 
himself  from  the  title  found,  by  showing  other  matter  in  avoid- 
ance. Hence  it  is,  that  the  form  of  a  moustrans  is  that  of  a 
plea,  and  that  the  answer  to  it  was  called  a  replication.  But» 
when  the  party,  at  common  law,  had  a  title  which  did  not  ap- 
pear in  the  inquisition,  he  was  driven  to  his  petition  of  right: 
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2  Tidd,  1132.  The  statutes  of  EJw.  III.  remedied  this,  and  «jave 
the  moDstrans,  instead  of  the  peiitiou ;  and  as  the  petitioner  is  i  u 
the  nature  of  a  plaintiiF,  no  the  party  in  a  monslrans  de  droit  is 
a  plaintiff,  wherever  from  the  nature  of  his  demand,  he  must 
have  been  a  petitioner  at  common  law;  that  is  to  say,  wherever 
his  title  does  not  a^  pear  by  the  same  record  which  finds  the  title 
for  the  king,  or  by  a  record  of  as  high  a  nature,  avoiding^  it. 
Claiming  thus  under  a  title  not  at  all  appearing  on  the  inquisi- 
tion, or  connected  with  or  arising  out  of  the  title  found  for  the^ 
king,  he  could  not  obtrude  himself  as  a  defendant,  but  was  at 
common  law  driven  to  institute  an  independent  proceeding  bj 
petition,  which  has  been  substituted  by  the  monslrans  de  droU, 
in  which  he  sets  forth  his  claim,  and  prays,  that  the  hands  of 
the  king  may  be  removed,  the  operation  of  the  inquisition  hav- 
ing been  to  put  the  king  into  the  possession:  See  2  Tidd,  1123. 
Be  this,  however,  as  it  may,  the  important  question  in  thi» 
case  is,  whether  the  monstrant  must  succeed  by  the  strength 
of  his  own  title,  or  may  succeed  by  showing  that  there  is  a  de- 
fect in  the  title  found  for  the  commonwealth.    This  point  has 
been  expressly  adjudged.     The  party  can  not  have  judgment, 
though  the  king  have  no  title,  unless  he  can  show  a  title  in 
himself:  2  Salk.  448;  Vaugh.  64;  2  Tidd,  1123.     This  is  equally 
clear,  whether  in  this  case  he  be  plaintiff  or  defendant.     If 
plaintiff,  he  must  of  course  show  title :  if  defendant,  he  has  be- 
come such  by  his  own  act;  he  has  not  been  called  upon  to  de- 
fend himself;  he  has  interpleaded  of  his  own  accord;  he  has 
obtruded  himself  into  the  cause,  and  he  can  only  be  received 
to  do  so,  by  showing  an  interest  in  the  event.     This  is  a  famil- 
iar principle  in  our  jurisprudence.     It  would  be  monstrous 
were  it  otherwise.     It  would  be  an  outrage  to  permit  any  per- 
son who  pleased,  without  a  shadow  of  interest,  to  enter  the 
lists  against  a  claimant  in  a  court  of  justice.    I  know  of  no  ex- 
ception, but  the  case  of  an  amicua  curice,  whose  rights  are  of 
the  most  circumscribed  character:  2  Inst.  178.     He  can  neither 
appeal  nor  have  a  supersedeas  or  writ  of  error:  Danlop  v.  Com- 
monwealth,  2  Call,  284.    Nor  can  any  other  person,  unless  he 
shows  himself  interested  in  the  controversy :  Sayre  v.  Chymes^ 
1  Hen.  &  M.  404;    Wingfield  v.  Crenshaw,  3  Id.   245.    And 
in  the   case  of  Dunlop  v.  CommonweaUh,  it  is  moreover  ex- 
pressly decided,  that  an  amicus  curies  can  not  move  to  quash 
an  inquisition  of  escheat,  unless  he  either  has  an  interest  him- 
self, or  represents  somebody  who  hab.     In   the  case  of  The 
King  v.  The  Bishop  of  Worcester,  Vaugh.  64,  it  is  said:    "  If  the 


Deo.  1834.]       Fb£noh  v.  Commonwealth.  617 

king  be  once  seised  "  (which  he  generally  becomes  upon  find* 
ing  an  inquisition  of  escheat),  "  his  highness  shall  retain  against 
all  others  who  have  not  title,  notwithstanding  it  be  found, 
also,  that  the  king  had  no  title,  but  that  the  other  had  posses- 
sion before  him;  as  appeared  in  37  Ass.,  pi.  11,  where  it  was 
found,  that  neither  the  king  nor  the  party  had  title,  and  yet  ad- 
judged that  the  king  should  retain:  for  the  office  that  finds  the 
king  to  have  a  right  or  title  to  enter,  makes  ever  the  king  a 
good  title,  though  the  office  be  false,  etc.,  and  therefore  no 
man  shall  traverse  the  office  unless  he  make  himself  a  title. 
And  if  he  can  not  prove  his  title  to  be  true,  although  he  be  able 
to  prove  his  traverse  to  be  true,  yet  this  traverse  will  not  serve 
him:"  See  also  16  Yin.  Abr.,  Office  or  Inquisition,  G,  4,  pi.  8, 
citing  Brooke,  Traverse  de  Office,  pi.  48. 

Besting  upon  these  authorities,  I  am  of  opinion,  that  the 
court  can  not  give  the  judgment  prayed  for,  of  amoveaa  manus, 
unless  a  title  is  shown  by  the  appellants.  They  admit  by  their 
plea,  that  they  have  been  removed,  and  they  now  ask  to  be  re- 
stored to  the  possession.  The  question  then  recurs,  do  they 
show  a  title  to  the  property  which  justifies  their  demand  of 
judgment?  The  showing  possession  is  not  sufficient  proof  of 
title,  though  possession,  indeed,  is  one  of  the  ingredients  of 
title.  For,  according  to  the  au thorites  just  cited,  the  party  was 
not  entitled  to  judgment,  where  it  appeared  that  neither  the 
king  nor  the  party  had  title,  and  though  it  was  found  that  the 
party  had  the  possession  first.  Again,  it  is  the  received  doc- 
trine of  all  the  books,  that  when  the  possession  is  vacant,  the 
inquest  tpao  facto  vests  the  possession  in  the  crown;  but  if  not 
vacant,  a  scire  facias  is  necessary  on  the  part  of  the  king;  a 
pregnant  proof,  that  the  possession  does  not  stand  in  the  way 
of  the  inquisition,  though  it  puts  the  king  upon  the  necessity 
of  calling  on  the  party  in  possession  to  show  cause  why  lie 
should  not  surrender  that  possession.  Nor  is  there  anything 
hard  or  improper  in  this,  for  though  possession  is  a  good  title 
against  all  others  than  the  commonwealth,  yet  as  she  is  the 
owner  of  all  the  lands  which  have  no  other  owner,  it  can  never 
be  sufficient  to  set  up  a  bare  possession  against  her,  nor  can 
any  justly  complain  whose  only  title  is  a  naked  possession. 

Then  as  to  the  title  set  up  by  the  appellants:  it  depends 
altogether  on  the  construction  of  the  statute,  1  Bev.  Code,  o. 
86,  sec.  40.  To  pursue  the  ingenious  course  of  reasoning  of 
the  counsel  for  the  appellants,  in  his  commentary  on  this  stat- 
ute, would  lead  me  into  unnecessary  detail.     I  shall  therefore 
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conteDt  myself  with  saying,  that  I  consider  the  statute  as  hav- 
ing no  application  to  the  case  of  escheated  lands;  and  that  the 
intrusion  upon  them,  though  followed  by  a  possession  of  more 
than  thirty  years,  can  not  be  converted  into  a  good  title  against 
the  commonwealth,  by  the  operation  of  that  provision. 
I  am  of  opinion,  that  the  judgment  be  affirmed. 

Absent,  Bbogesnbbough,  J. 


Brown's  Ex's  v.  Hioginbotham  &  Co. 

[6  LixOH,  683.] 

Pabtkebship  is  Establish iCD  by  Pboof  of  an  aotoal  camnmnity  of  in- 
terest^ accompani^  by  an  agreement  to  participate  in  the  profits,  and 
contribute  to  the  losses  of  the  concern. 

Leasing  of  a  Farm  bt  Okb  Pbbson  and  placing  men  to  work  thereon  by 
another,  under  the  former's  management,  npon  an  agreement  that  the 
net  profits,  after  deducting  all  expenses,  shall  be  divided  between  them, 
constitutes  a  partnership  between  such  parties. 

Patmbnt  bt  One  Pabtneb  or  Debts  of  the  partnership  with  money  held 
by  him  as  agent  of  another,  makes  all  the  members  of  the  parfcnenhip 
liable  to  the  latter  for  the  amount  so  paid,  although  such  payment  was 
made  after  the  partnership  had  been  dissolved. 

Uktil  thb  Avfaibs  of  a  Pabtnebship  are  settled,  and  outstanding  en- 
gagements made  good,  it  continues  in  legal  contemplation,  so  far,  at 
leasts  as  respects  winding  them  up. 

Bill  in  chancery  by  Higginbotham  &  Co.  against  Bobertsony 
executor  of  J.  Brown  and  G.  Powell,  alleging  that  Brown  in 
his  life-time  and  Powell  leased  a  farm  of  Sophia  Orawford  for 
a  term  of  years,  and  cultiTated  the  same  in  partnership  and 
divided  the  profits;  that  Powell  was  the  agent  and  manager  for 
plaintiffs  in  a  mercantile  business,  carried  on  by  them  in  the 
vicinity  of  the  farm;  that  the  partnership  of  Brown  &  Powell 
were  indebted  to  plaintiffs  in  the  sum  of  three  hundred  and 
sixteen  dollars  for  goods  furnished  and  money  paid  by  them 
on  account  of  the  partnership;  that  the  debt  consisted  of 
money  paid  to  Mrs.  Crawford  for  rent,  and  to  the  overseer  of 
the  farm  for  wages,  paid  by  Powell  from  plaintiffs'  money  and 
charged  by  him  to  the  partnership,  and  also  for  goods  furnished; 
that  Powell  was  insolvent,  and  Brown  having  died,  they  were 
entitled  to  have  the  debt  paid  out  of  Brown's  estate.  Bubert- 
son  answered  that  his  testator  had  informed  him  that  Powell 
leased  the  farm  of  Mrs.  Crawford  for  three  years;  that  in  the 
third  year  he.  Brown,  placed  a  number  of  men  on  the  farm 
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under  PoweU's  managemeut,  and  was  to  receive  two  thirds  of 
the  net  profits  of  the  farm  after  deducting  all  expenses;  that 
Powell  had  received  the  proceeds  from  the  crops  raised,  and 
had  paid  the  rent,  but  had  failed  to  account  with  Brown  for  the 
balance.  The  answer  upon  this  information  denied  that  Powell 
had  any  right  to  contract  debts  binding  on  Brown.  The  bill 
was  taken  prj  confesao  against  Powell.  It  appeared  from  the 
evidence  that  Powell  had  leased  the  farm  and  given  security  to 
pay  the  rent,  and  that  after  the  lease  was  made,  the  partnership 
between  Brown  and  Powell  was  formed.  That  Powell  had 
paid  the  rent  due  Mrs.  Crawford  and  the  overseer's  wages  out 
of  plaintiffs'  funds,  by  giving  them  credit  respectively  on  their 
accounts  with  plaintiffs  for  the  amount  due  them  from  Brown 
and  Powell;  but  the  entries  of  these  payments  were  made  on 
plaintiffs'  books  by  Powell's  direction  after  the  firm  of  Brown 
&  Powell  had  dissolved.     Judgment  in  favor  of  plaintiffs. 

Oarland,  for  the  appellant. 

Stanard,  for  the  appellees. 

TuGKXB,  P.  The  only  question  of  any  difficulty  in  this 
case,  I  think,  is  as  to  the  existence  of  the  partnership;  and 
I  am  of  opinion,  that  the  evidence  sufficiently  establishes  it. 
Partnership  is  "  a  contract  between  two  or  more  persons  for 
joining  together  their  money,  goods,  labor,  and  skill,  or  either 
or  all  of  them,  upon  an  agreement  to  divide  the  gain  or  loss 
proportionably  between  them:"  Wats,  on  Part.  1.  It  is  not 
confined  to  mercantile  speculations  or  adventures,  but  may  exist 
between  mechanics,  attorneys,  carriers,  or  farmers;  Ooopey.  Eyre^ 
1  H.  Bl.  87.  Its  existence  is  established  by  proof  of  an  actual 
community  of  interest,  accompanied  by  an  agreement  to  par- 
ticipate in  the  profits,  and  contribute  to  the  losses  of  the  con- 
cern. Such  proof  places  beyond  question  the  liability  of  the 
partner;  but  even  without  it,  a  party  may  be  charged  as  partner, 
where  he  appears  and  exhibits  liimself  to  the  world,  as  a  person 
connected  with  the  partnership,  and  as  forming  a  compo- 
nent member  of  the  firm.  In  this  case,  however,  I  do  not 
think  the  evidence  fixes  upon  Brown  the  character  of  a  nomi- 
nal partner;  that  is,  of  one  who,  without  an  interest  in  the  con- 
cern, allows  his  name  to  be  used,  and  holds  himself  out  to  the 
world  as  having  an  apparent  interest.  It  must  be  admitted,  I 
think,  that  Brown  is  not  chargeable,  unless  such  an  actual  interest 
can  be  shown  in  him,  as  constitutes  a  partnership;  for  as  to  the 
loose  declarations  and  opinions  of  witnesses,  that  he  was  al« 
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waja  considered  a  partner,  they  are  to  be  very  cautiously  received, 
because  of  the  danger  of  establishing  so  important  a  contract 
upon  fc;o  weak  a  foundation.  However,  Brown's  interest  is 
proved. 

To  establish  it,  it  must  be  shown,  that  the  parties  have  joined 
together  their  money,  goods,  labor  or  skill,  or  either  or  all  of 
them,  upon  an  agreement  to  participate  in  the  profits,  from 
which  is  also  implied  by  law,  a  liability  for  the  losses;  for  no 
stipulation  can  protect  a  party  who  receives  the  profits,  from  a 
corresponding  responsibility  for  losses:  Ex  parte  Hamper^  17 
Yes.  412.  I  think  it  can  not  be  doubted,  that  these  parties  did 
join  together  their  property,  labor,  and  skill.  The  defendant 
acknowledges,  that  Brown  told  him,  *'he  placed  under  the 
management  of  Powell  a  certain  number  of  hands."  Here, 
then,  was  an  union  of  the  property  of  Brown,  with  the  manage- 
ment of  Powell.  Moreover,  they  were  placed  on  a  farm,  of 
which  Powell  was  the  lessee.  He  thus  brought  into  the  con- 
cern his  skill  and  labor,  and  his  lease  also«  and  Brown  brought 
in  his  slaves. 

It  is  proved,  that  Brown,  in  speaking  of  these  transactions,  reo- 
ognized  the  partnership  in  the  farm;  and  the  overseer  deposes, 
that  Brown  took  an  interest  in  the  farm,  which  justified  the  be- 
lief that  he  was  a  partner;  that  he  frequently  visited  it,  and  in- 
quired about  its  progress,  and  as  the  witness  thinks,  said,  in 
his  presence,  that  he  was  in  partnership  with  Powell  in  the 
farm.    With   this  testimony,  I   do  not  perceive  how  we  can 
question  the  fact  that  there  was  an  union  of  the  property  on 
the  one  hand,  and  of  property  and  attention  on  the  other,  be- 
tween these  two  parties;  and  this  too,  with  a  distinct  admission 
by  each,  of  the  power  of  the  other  over  the  affairs  of  the  con- 
cern; for  Brown  admitted  that  he  had  placed  his  hands  under 
the  management  of  Powell;  and  Powell  has  abundantly  admit* 
ted  Brown's  interest,  and,  of  course,  his  powers  as  a  partner.  It 
is,  indeed,  worthy  of  remark,  that  Brown  did  not  tell  the  defend- 
ant Robertson,  that  he  had  hired  his  slaves  to  Powell,  but  that 
he  had  put  them  under  his  management.    This  implies,  that 
he  also  still  retained  control  over  them.    If  he  did  so,  it  must 
either  have  been  as  partner,  which  is  the  matter  to  be  proved, 
or  as  owner,  in  which  case  his  liability  would  be  unquestion- 
able, as  Powell,  in  this  view,  would  be  only  his  agent.     Then, 
was  there  an  agreement  to  participate  in  the  profits  f    This  is, 
in  effect,  admitted;  for  Brown  told  the  defendant  Bobertsont 
that  he  was  to  receive  two  thirds  of  the  net  proceeds  of  th« 


Dee.  1834.]    Brown's  Ex'r  v.  Higginbotham.  621 

<5rop,  deducting  all  expenses.  Now,  the  profits  were  precisely 
the  net  proceeds  of  the  crop,  after  deducting  all  expenses;  there- 
fore, he  was  to  receive  two  thirds  of  the  profits.  If  he  had 
barg^ained  to  receive  two  thirds  of  the  crop,  without  regard  to 
the  expenses,  some  doubt,  perhaps,  might  be  thrown  over  the 
question;  but  as  the  expenses  were  first  to  be  deducted,  it  is 
obvious  that  he  was  not  only  to  participate  in  profits,  but  to  be 
affected  by  losses;  for  if  the  expenses  exceeded  the  crops,  he 
was  to  get  nothing.  Moreover,  being  thus  entitled  to  profits, 
and  affected  by  losses,  he  could  not  limit  or  contract  that  lia- 
bility, so  as  to  affect  third  persons.  For,  even  if  it  had  been 
expressly  agreed,  that  he  should  not  be  affected  with  losses, 
farther  than  the  whole  amount  of  the  crop,  that  agreement 
wonld  not  have  absolved  him  from  a  further  liability,  so  far  as 
third  persons  were  concerned:  Gow  on  Part.  19,  20. 

If  there  was  a  partnership  in  this  case,  I  think  the  decree  is 
manifestly  right.  It  is  objected,  indeed,  that  Mrs.  Crawford's 
rent  was  not  properly  chargeable  against  the  partnership.  I 
can  not  think  so.  By  the  agreement.  Brown  was  to  have  two 
thirds,  deducting  all  expenses.  The  rent  under  the  lease  was 
one  of  those  expenses.  By  the  agreement,  then,  the  rent  was  to 
be  paid  out  of  the  crops  of  the  concern.  The  lease  was  brought 
into  the  concern  by  Powell.  Though  he  was  the  original 
renter,  yet  when  he  formed  the  partnership,  the  lease  was  in 
effect  assigned  to  the  partnership.  Admitting  the  partnership, 
this  is  obvious;  and  if  so,  then,  as  assignees,  the  partners  were 
liable  to  the  lessor.  Powell  was  no  longer  the  tenant,  bui 
Powell  and  Brown,  as  partners,  were  tenants;  and  as  terre- 
tenants  they  were  responsible  for  the  rent,  and  it  has  been  prop- 
erly charged  against  the  fir.n,  by  Higginbotham  &  Co.,  who  paid 
it.  In  this  aspect,  it  is  perfectly  unimportant,  when  the  entry 
was  made,  since  the  partnership  was  liable  for  the  amount. 
The  same  remark  applies  to  the  wages  of  the  overseer,  which 
being  a  fair  charge  against  the  firm,  it  was  entirely  unimportant 
when  the  entry  was  made.  Both  debts  were  due  either  to  Mrs. 
Crawford  and  the  overseer,  or  to  Higginbotham  &  Co.,  who  had 
paid  them;  and  as  Higginbotham  &  Co.  paid  them  by  direction 
of  one  of  the  firm  of  Brown  &  Powell,  though  after  its  disso^ 
lution,  it  can  not  be  regarded  as  an  officious  payment.  For  until 
the  affairs  of  a  partnership  are  settled,  and  outstanding  engage- 
ments are  made  good,  the  partnership  must  in  legal  contem- 
plation have  a  continuance,  so  far  at  least  as  respects  winding 
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them  up:  Oow,  312  [287];  15  Yes.  226,  227;  16  Id.  57;  1  Swans. 
480. 

As  to  the  forty-two  dollars  due  from  Mrs.  Crawford  to  Brown, 
it  is  obvious  that  he  could  not  have  set  off  this  debt  at  law,  even 
against  her.  But  whether  he  could  do  so  or  not  in  equity,  I  am 
of  opinion,  that  as  Higginbotham  &  Co.,  at  the  instance  of 
Powell,  paid  off  the  whole  one  hundred  and  seventy  dollars  to 
Mrs.  Crawford,  they  are  not  liable  to  the  set-off  at  law  or  in 
equity. 

I  do  not  perceive,  that  Powell's  being  the  agent  of  Higgin- 
botham &  Co.  makes  any  difference  in  the  case.  As  their  agent 
he  bound  them,  indeed,  by  his  acts,  and  therefore  they  can  not 
now  gainsay  the  credits  to  Mrs.  Crawford  and  the  overseer, 
though  they  should  lose  the  amount.  But  he  was  also  partner 
of  Brown,  and  when  he  took  up  goods  for  the  firm,  or  paid 
debts  of  the  firm  out  of  Higginbotham  &  Co.'s  funds,  he  was 
certainly  acting  for  himself  and  partner,  and  the  firm  is  charge- 
able accordingly.  TTpon  the  whole  I  am  of  opinion,  that  there 
is  no  error  in  the  decree,  and  that  it  must  be  in  all  things 
affirmed. 

The  other  judges  concurred. 

Decree  affirmed. 


HiNCHMAN   V.   LaWSON. 

[5  liBOH.  606.] 

BiTBDKN  ov  Paoor  Rbsts  upon  ths  Defendant  in  an  action  of  alaoder, 
where  he  is  charged  with  saying  that  an  affidavit  made  by  plaintiff 
false,  and  to  which  he  pleads  jostification,  to  show  that  the  affidavit 
untroe,  and  not  upon  the  plaintiff  to  show  that  it  was  tma 

AonoN  of  slander  brought  by  Hinchman  against  Lawson,  for 
saying  that  the  statement  contained  in  an  affidavit  sworn  to  by 
Hinchman,  ''  that  Lawson  had  engaged  to  pay  certain  taxes  if 
they  could  not  be  collected  from  Green's  heirs,"  was  false,  and 
that  it  was  all  a  lie.  Lawson  pleaded  not  guilty,  and  special 
pleas  avowing  the  words,  and  justifying  them.  Issues  were 
joined  on  these  pleas.  At  the  trial  plaintiff  contended  and 
moved  the  court  to  instruct  the  jury  that  the  defendant  was 
bound  to  prove  the  trutli  of  his  pleas  of  justification;  that  is, 
that  Hichman's*  affidavit,  "  that  Lawson  had  engaged  to  pay 
the  taxes/'  etc.,  was  false.  Defendant  contended  that  plaintiff 
was  bound  to  prove  bis  statement  in  the  affidavit  true,  and  the 
court  so  held  and  refused  to  instruct  the  jury  as  requested  l^ 
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plaintiff.     Vordicfc  and  judgment  for  defendant.     On  petition 
plaintiff  was  allowed  a  supersedeas, 

G,  Baldwin^  for  the  plaintiff  in  error. 

Summers,  contra, 

TucKEB.  P.  It  was  a  question  of  the  deepest  interest  at  the 
trial,  on  whom  the  anus  probandi  lay.  Hinchman  had  sworn, 
that  Lawson  had  made  a  certain  engagement  to  pay  Green's 
taxes.  Lawson  denied  it,  and  charged  Hinchman  with  perjury. 
Both  were  under  equal  difiScnlty.  If,  as  I  presume,  the  en- 
gagement by  Lawson  had  been  made  without  the  privity  of  any 
other  person  than  Hinchman,  it  was  impossible  for  Hinchman 
to  prove  the  truth  of  what  he  had  sworn.  On  the  other  hand, 
it  was  equally  difficult  for  Lawson  to  prove  the  negative.  Avail- 
ing himself,  therefore,  of  the  general  principle,  that  he  who 
holds  the  affirmative  in  issue,  must  prove  it,  and  that  no  man 
shall  be  called  upon  to  prove  a  negative,  he  resisted  a  motion  to 
instruct  the  jury,  that  the  burden  of  proof  was  on  himself,  and 
insisted  that  it  was  on  his  adversary.  And  the  court  decided, 
that  the  burden  of  proving  the  truth  of  the  statement  in  the 
affidavit,  lay  on  the  plaintiff.  As  might  be  expected,  the  plaint- 
iff could  not  prove  what  was  probably  a  private  conversation 
between  the  defendant  and  himself;  and  the  jury,  of  course, 
found  a  verdict  for  the  defendant.  Was  the  instruction  right 
that  led  to  this  result  ? 

The  rule  is  not  universal,  which  forbids  the  proof  of  a  nega- 
tive to  be  thrown  upon  a  party.  It  is,  indeed,  generally  true, 
that  the  onus  probandi  lies  upon  that  party  who  has  the  affirma- 
tive of  the  issue;  a  rule  founded  upon  the  difficulty,  in  most 
cases,  and  the  impossibility  in  some,  of  proving  a  negative. 
But  to  this  general  rule,  there  are  well-established  exceptions. 
One  of  these  is,  that  where  the  negative  involves  an  affirmative, 
the  burden  of  proof  will  rest  upon  either  the  one  or  other  party, 
according  to  other  principles,  and  without  reference  to  the 
mere  formal  character  of  the  negation.  Such  are  the  cases  of 
the  pleas  of  infancy,  fully  administered,  beyond  the  sea,  and 
such  like.  Though  the  denial  of  these  allegations  seems  to  in- 
volve a  negative,  yet  that  negative  has  a  corresponding  affirma- 
tive; namely,  that  the  defendant  was  of  full  age — tbat  he  had 
assets — ^that  he  was  in  the  country.  Accordingly,  the  question 
as  to  the  onus  probandi,  in  relation  to  them,  is  not  settled  with 
reference  to  the  difficulty  of  proving  a  negative,  since  either 
may  sustain  himself  by  proof  of  au  affirmative. 
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There  is  another  exception  to  the  general  rule.     It  is,  that 
when  the  negative  involves  a  criminal  omission  in  the  party, 
and  consequently  where  the  law  upon  its  general  principle  pre- 
sumes his  innocence,  the  afiSrmative  of  the  fact  is  presumed,  and 
the  onus  is  thrown  upon  the  party  alleging  the  criminal  omis- 
sion: 1  Stark.  Ey.,  pt.  3,  pp.  378, 379.    To  this  effect,  there  have 
been  some  very  strong  cases  in  the  English  books.     Thas,  in  a 
suit  for  tithes,  it  was  held,  that  the  defendant  was  bound  to  prove 
the  negative  allegation  of  his  plea,  that  the  plaintiff  had  not 
read  the  thirty-nine  articles.     So,  where  the  plaintiff  declared 
against  the  defendant  who  had  chartered  bis  ship,  for  having 
put  on  board  an  inflammable  commodity,  without  notice  to  the 
master  or  other  person  of  its  nature,  whereby  the  ship  and 
cargo  were  burned,  it  was  held  that  the  plaintiff  was  bound  to 
prove  this  negative,  viz. ,  the  want  of  notice:  WiUiama  v.  East 
India  Company,  3  East,  192.     So,  when  a  servant  has  been  in 
the  habit  of  receiving  money,  and  paying  it  over  to  his  muster 
without  vouchers,  the  presumption  is  said  to  be,  that  he  pays 
over  all  that  he  receives,  and  it  has  been  held,  that  the  master 
must  not  only  prove  that  he  has  received  the  money,  but  that 
he  has  not  accounted  for  it:  Evans  jr.  Birch,  3  Camp.  10.     In 
Williams  v.  East  India  Company,  Lord  Ellenborough  cites  the 
case  of  Uie  King  y.  Coombs,  Comb.  57,  where  the  defendant 
swore  an  affirmative,  and  an  information  was  exhibited  against 
him  for  it:  and  although  the  negative  could  not  be  proved,  yet 
the  court  directed,  that  the  prosecutors  should  first  give  their 
probable  evidence,  and  that  the  defendant  should  afterwards 
prove  the  affirmative,  if  he  could.     So,  in  the  present  case,  if 
the  oath  had  been  given  in  a  judicial  proceeding,  and  Hinch- 
man  had  been  indicted  for  perjury,  the  negative  must  have  been 
proved,  or  he  must  have  been  acquitted;  and  had  Lawson  been 
dead,  or  been  indorsed  as  prosecutor,  and  thereby  disqualified, 
that  must  have  been  the  result.     Here,  then,  are  cases,  and 
strongly  analogous  cases,  in  which  the  negative  is  required  to 
be  proved .    Let  us  see  what  would  be  the  reasonable  doctrine 
in  this  case. 

Hinchman  is  here  charged  with  perjury.  The  presumption 
of  the  law  is  in  favor  of  his  innocence,  until  there  is  evidence 
produced  of  his  guilt.  The  evidence  of  his  innocence,  perad- 
venture,  may  not  only  not  now  be  in  his  power,  but  may  never 
have  been  so.  The  communication  of  Lawson  may  have  been 
made  when  uo  other  person  was  present.  He,  therefore,  would 
have  as  much  difficulty  in  proving  the  affirmative,  as  Lawson  in 
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proving;  the  negative.  In  this  state  of  things,  it  is  most  reason- 
able to  throw  the  burden  upon  him  who  has  undertaken  to 
charge  another  with  an  infamous  crime.  It  is  for  the  peace 
and  happiness  of  society,  that  no  man  who  takes  upon  himself 
to  make  such  a  charge,  should  be  exempted  from  the  necessity  of 
proving  it.  If  he  knows  he  can  not  prove  it,  it  is  incumbent  on 
him  to  be  silent,  or  at  most  to  meet  the  allegation  of  the  fact 
by  a  bare  denial.  If,  however,  he  quits  the  path  of  prudence 
and  propriety,  and  charges  his  adversaiy  with  perjury,  in  con- 
eequence  of  which  he  is  subjected  to  his  action,  if  he  can  not 
prove  his  justification,  he  must  submit  to  a  veidict  for  damages. 
If  his  adversary  has  no  character,  those  damages  will  be  nominal, 
but  if,  on  the  other  hand,  he  is  a  man  of  fair  character,  is  it  rea- 
sonable that  his  oath  should  be  discredited,  merely  upon  a  denial 
of  the  truth  of  what  he  has  sworn  ?  That  he  should  be  branded 
as  perjured,  by  a  verdict  for  the  defendant  on  the  plea  of  justi- 
fication, without  a  tittle  of  evidence  to  sustain  the  charge  ?  I 
think  not.  If  he  can  not  be  convicted  of  perjury  on  an  in- 
dictment without  evidence,  no  more  should  he  be  convicted  of 
it  in  this  action,  upon  the  mere  allegation  of  the  defendant  that 
he  did  not  say  what  the  plaintiff  had  sworn  to.  The  conse- 
quences of  a  contrary  doctrine,  would  be  monstrous.  Every 
witness  who  testifies  to  words  uttered  in  his  presence  alone, 
would  be  liable  at  once  to  the  foulest  charge  of  perjury  by  the 
defendant,  without  any  hazard,  on  his  part,  of  incurring  the 
penalty  of  his  calumnies.  The  only  redress  of  the  injured 
party,  in  such  a  case,  would  be  a  resort  to  that  kind  of  personal 
appeal,  which  it  has  been  peculiarly  the  policy  of  the  law  to 
prevent. 

Upon  the  whole,  I  am  of  opinioD^  that  the  instruction  of  the 
oourt  was  improper,  and  that  the  cause  must  go  back  for  a  new 
trial.  The  pleas  are  also  somewhat  informal  and  defective;  but 
these  may  be  amended  before  another  trial. 

The  other  judges  concurred.  Judgment  reversed,  and  cause 
remanded  for  a  venire  de  novo. 

Absent,  Bbookb  and  Bbookenbbouoh,  JJ. 
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TeBBY  V.  ESLAYA. 

[1  Fosnufc,  373.] 
MiASUBX  ov  Damaoss  upon  the  Bbeach  of  a  contrMt  not  to  lua  oottou 
presses  for  oompressing  cotton,  is  the  injury  sustained,  and  not  the  oon- 
sideration  paid  for  entering  into  such  contract. 

Tbesfass  on  the  case  brought  by  Eslava  against  Terry  for 
using  certain  cotton  presses  for  compressing  cotton  in  violation 
of  a  contract  not  to  do  so.  The  other  facts  are  stated  in  the 
opinion. 

OoUUhwaite,  for  the  plaintiif  in  error.  The  court  charged  the 
jury  that  the  measure  of  damages  was  the  consideration  money 
of  the  contract.  We  contend  that  the  damages  actually  bus* 
tained  are  the  measure:  9  Com.  L.  204;  4  Id.  204;  6  Wheat 
109,  118. 

EUioU,  contra,  cited  7  Johns.  72;  2  Dall.  252;   1  Stew.  125. 

By  Court,  Thornton,  J.  This  was  an  action  of  trespass  on 
the  case,  brought  by  writ  of  error  from  the  circuit  court  of 
Mobile  county;  and  the  error  presented  for  our  consideration,  is 
the  charge  of  the  court  as  contained  in  the  bill  of  exceptions, 
respecting  the  criterion  of  damages.  These  are  alleged  to 
have  accrued  from  the  breach  of  a  parol  contract,  whereby 
the  plaintiff  in  error,  inter  alia,  bound  himself,  in  consid- 
eration of  a  certain  sum  of  money,  which  seems  to  haye  been 
paid,  not  to  use,  or  permit  to  be  used,  certain  presses  for  com- 
pressing cotton,  in  the  city  of  Mobile     It  was  assumed  by  the 
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court  below,  that  the  consideration  paid  was  the  proper  measure 
of  damages,  in  case  the  jury  should  believe  that  the  contract 
had  been  violated.  Now,  the  consideration  of  a  contract  may» 
or  may  not,  be  the  amount  which  a  party  is  entitled  to  recover, 
in  case  of  its  breach.  Where  the  contract  provides  by  way  of 
stipulated  damages,  that  the  consideration  shall  be  the  amount 
recoverable,  those  damages,  thus  ascertained,  will  not  be  disre- 
garded, although  in  point  of  fact,  they  may  be  greater  or  less 
than  the  sum  thus  agreed  upon.  In  the  case  presented,  we  do 
not  consider  that  there  has  been  any  stipulation,  regulating  the 
amount  of  damages  which  the  plaintiff  in  error  shall  pay,  in  the 
event  of  a  breach  on  his  part;  and,  however,  from  the  nature  of 
the  subject-matter  of  the  contract,  the  ascertainment  of  them 
may  be  difficult;  yet  that  difficulty  can  not  be  overcome  or  ob- 
viated by  a  resort  to  the  consideration,  as  their  just  criterion. 
There  surely  was  a  benefit  proposed  to  accrue  to  the  defendant 
in  error  from  the  non-user  of  the  cotton  presses  by  the  plaintiff. 
The  actual  benefit  which  might  accrue,  would  of  coui^e  depend 
upon  a  variety  of  contingent  circumstances;  so,  the  injury 
which  he  has  sustained,  is  to  be  estimated,  in  the  absence  of 
any  express  stipulation,  by  a  reasonable  consideration  of  all  the 
circumstances  appertaining  to  the  matter.  And  although  thero 
may  be  difficulty  in  determining  on  the  damages  ensuing  from 
the  breach,  it  is  intrinsic  in  the  subject  about  which  the  parties 
have  chosen  thus  loosely  to  contract.  The  case  is  not  so  molded 
by  the  pleadings,  as  to  present  the  question  of  a  rescission 
of  the  contract;  in  which  case,  to  reduce  the  parties  statu  quo, 
the  consideration  paid  would  be  sought  to  be  recovered  back; 
but  damages  alone  are  demanded,  for  an  alleged  breach  of  an 
unrescinded  contract;  which,  as  we  think,  may  be  either  greater 
or  less,  according  to  the  circumstances  proved,  than  the  con- 
sideration paid  by  the  defendant  in  error. 

For  these  reasons  the  judgment  is  reversed,  and  the  cause 
remanded.  

Mbabubb  or  Damaoxs  fob  Bbbach  of  Contbact.— See  generally,  Jaehaon 
V.  Le  Orange,  10  Am.  Dec.  237;  Miller  v.  Mariner's  Church,  20  Id.  341| 
Tuatworth  v.  Mo(n^  Id.  479;  HoUey  v.  Mix,  Id.  702;  Dey  v.  Dox,  24  Id.  138. 
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Gee's  Adm'b  v.   Williamson,  fob  use  of 

Nicholson. 

[I  POBTBB,  818.1 

Default  on  the  Pabt  of  a  Pebsox  to  pay  the  debt  of  another  to  a  oer- 
tain  bank  in  instalhnents  in  pursuance  of  a  written  agreement  to  that 
effect,  can  not  be  proved  by  the  record  in  a  suit  brought  by  such  bank 
against  both  of  such  persons  and  another  on  a  note  signed  by  them,  in 
which  an  execution  was  issued  against  all  three  and  returned  "satis- 
fied," the  note  being  for  a  less  amount  than  the  debt  agreed  to  be  paid 
and  due  at  a  different  and  subsequent  time. 

Whatever  is  once  Established  between  the  same  parties  in  the  samo 
case  continues  to  be  the  law  of  the  case,  whether  correct  on  general 
principles  or  not,  so  long  as  the  facts  on  which  such  decision  waa  predi- 
cated continue  to  be  the  facts  in  the  case. 

Where  a  Note,  the  Consideration  of  which  fails  by  reason  of  the  fraud 
of  the  payee,  is  assigned  to  a  third  person  for  value,  a  right  of  action  to 
the  extent  that  the  consideration  fails,  accrues  to  the  latter  immedi- 
ately upon  the  assignment,  and  he  may,  in  an  action  against  him  by  the 
payee,  set  off  such  cause  of  action  without  waiting  to  have  such  failure 
of  consideration  established  by  record  evidence. 

Where  the  Consideration  of  a  Note  Fails  in  Part  by  the  frand  of  the 
payee,  who  indorses  it  to  a  third  person  for  value,  he  is  not  entitled  to 
demand  and  notice  to  render  him  liable  to  the  extent  to  which  the  con- 
sideration fails. 

Trespass  on  the  case  brought  by  Williamson  for  the  use  of 
Nicholson  against  Gee  on  a  contract  in  writing,  signed  by  the 
latter,  acknowledging  the  repeipt  of  eleven  hundred  dollars, 
the  amount  of  a  debt  due  from  Williamson  to  the  St.  Stephens 
bank,  and  promising  to  pay  the  debt  as  it  should  become  due. 
The  other  facts  are  stated  in  the  opinion. 

Ooldihioaile,  for  the  plaintiff  in  error. 
Stewart,  contra. 

3y  Court,  Thornton,  J.  This  cause  was  once  before  brought 
up  by  writ  of  error  to  this  court;  and  was  reyersed  and  re- 
manded: 2  Stew.  612. 

The  declaration  contains,  in  addition  to  the  common  counts 
in  assumpsit,  one  upon  a  writing  of  the  intestate  of  the  plaint- 
iff in  error,  described  in  said  count  as  an  agreement  or  writing, 
dated  the  fourteenth  of  March,  1821,  under  his  hand,  acknowl* 
edging  that  he  had  received  of  the  defendant  in  error,  Will- 
iamson, the  sum  of  eleven  hundred  dollars,  which  was  the  full 
amount  due  by  said  Williaitison  in  the  St.  Stephens  bank, 
vhich  said  sum  of  eleven  hundred  dollars,  the  said  intestate^ 
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in  the  aforesaid  certain  writing  or  agreement,  undertook  and 
promised  said  Williamson  to  pay,  into  the  St.  Stephens  bank» 
as  the  seyeral  installments  of  the  said  eleven  hundred  dollars 
shoald  become  due.  This  special  count  concludes  with  the 
breach:  ''Yet  the  said  Joseph  Gree  (the  plaintiffs  intestate), 
not  regarding  his  promise  and  assumption  so  by  him  made  as 
aforesaid,  has  not  paid  the  said  sum  of  eleven  hundred  dollars 
into  the  St.  Stephens  bank,  as  the  several  installments  in  said 
bank,  on  that  sum,  fell  due,"  etc.  The  error  assigned  is,  that 
the  court  erred,  as  stated  in  the  bill  of  exceptions. 

Upon  examining  the  bill  of  exceptions,  we  find  two  matters  ex- 
cepted to:  1.  The  admission  of  a  record  of  the  circuit  court  of 
Washington  county,  of  proceedings  had  in  that  court  in  favor  of 
the  Tombeckbee  bank,which  discloses  a  judgment  had  against  the 
cestui  que  use  in  this  action,  on  a  note  for  nine  hundred  dollars, 
payable  to  the  said  institution,  dated  on  the  twenty-third  day 
of  March,  1821,  and  signed  by  J.  W.  Williamson,  Joseph  Gee, 
and  said  Theophilus  Nicholson.  The  exemplification  further 
shows,  that  on  this  judgment  an  execution  issued  against  all 
the  said  obligors,  which  is  returned  by  the  sheriff,  '*  satisfied,'* 
generally,  without  specifying  who  paid  it.  The  bill  of  excep- 
tions states  this  ground  of  error  thus :  ' '  On  the  trial  of  this  cause, 
the  plaintiff  offered  in  evidence,  the  exemplification  annexed, 
and  marked  A,  to  prove  a  default  by  the  defendant's  tes- 
tator, in  his  contract  as  declared;  to  which  the  defendant  ob- 
jected, and  the  court  admitted  the  same." 

If  the  just  import  of  this  language  is,  that  the  record  offered 
constitutes  proof  of  a  default  in  performance  of  his  contract » 
by  the  intestate  (which  is  not  a  very  strained  construction), 
there  can  be  no  doubt  that  the  exception  was  well  taken;  for 
the  defendant's  intestate  was  no  party  to  those  proceedings, 
and  should  not  be  concluded  by  them,  as  to  the  matter  of  hia 
performance  of  his  contract,  even  though  they  were  had,  upon 
the  same  debt  to  the  bank,  which  his  contract  had  bound  him 
to  discharge.  But  not  preceded  by,  or  at  least  not  accompa- 
nied by  any  explanatory  testimony,  this  record  was  not  only  no 
evidence  of  a  default,  but  was  wholly  inadmissible  as  any  evi> 
dence  at  all.  The  contract  declared  on,  is  of  the  fourteenth 
March,  1821,  and  binds  the  defendant's  intestate  to  apply  a  cer- 
tain sum  of  money  to  the  discharge  of  that  amount,  then  due  by 
the  said  Williamson  to  the  St.  Stephens  bank,  as  the  several  in- 
stallments thereof  may  become  due.  Now  the  note  to  the  bank, 
which  is  the  foundation  of  the  record  and  proceedings  admitted 
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as  tesiizDony,  is  the  note  of  the  said  Williamson,  Nicholson,  and 
intestate,  for  the  sum  of  nine  hundred  dollars,  dated  the  twenty- 
eighth  of  March,  1821,  and  payable  ninety  dayb  thereafter.  For 
this  cause,  without  more,  the  judgment  should  be  reyersed. 

As,  however,  the  matter  of  the  other  exception,  touching  the 
effect  of  the  record  designated  B,  in  the  bill  of  exceptions,  may 
be  agitated  again,  in  any  new  trial  which  may  take  place,  we 
feel  called  upon  to  decide  in  relation  to  it  also. 

This  record  is  voluminous,  but  a  short  statement  of  its  promi- 
nent features  will  suffice.  It  appears  from  the  exemplification, 
that  some  time  before  the  institution  of  this  action,  Williamson, 
the  defendant  in  error,  had  assigned  to  the  intestate  Gee,  a 
promissory  note  upon  one  Shaw.  Judgment  being  had  thereon 
at  common  law,  Shaw  filed  a  bill  in  equity,  praying  an  injunc- 
tion, which  was  granted  also,  before  the  issuance  of  the  writ  in 
the  cause  before  us.  This  bill,  which  made  both  Williamson 
and  the  intestate  Gee,  parties  defendants,  sought  relief  on  the 
ground  alleged  of  fraud  in  the  consideration  of  said  note,  prac- 
ticed by  the  said  Williamson,  occasioning  a  failure  thereof. 
After  many  things  done  in  the  progress  of  this  chancery  cause, 
which  are  deemed  unnecessary  to  be  noticed,  a  final  decree  was 
pronounced  in  April,  1825;  which  (after  reciting,  tbat  in  con- 
formity to  orders  theretofore  made,  the  cause  was  heard  ex 
parte  as  to  Williamson,  on  the  bill,  answer  of  Gee  and  the  tes- 
timony), perpetuated  the  injunction,  and  decreed  the  costs 
against  Williamson.  The  defendant  in  the  court  below,  intro- 
duced this  record,  under  the  plea  of  set-off;  and  the  ooort 
charged  the  jury,  that  it  was  necessary  for  him  '*  to  prove  a 
demand  and  notice  to  tbe  plaintiff,  to  fix  his  liability  as  indorser, 
or  tbat  there  was  a  failure  of  the  consideration  of  said  note, 
which  facts,  nor  either  of  them,  could  be  proved  by  the  said 
exemplification  " — which  charge  is  assigned  for  error. 

This  cause  having  on  a  former  occasion  been  before  this 
court,  it  behooves  us  to  examine,  what  principles  were  then  set* 
tied;  for  it  is  well  established,  that  whatever  has  been  once  es- 
tablished in  this  court,  between  the  same  parties,  in  the  same 
case,  continues  to  be  the  law  of  the  case,  whether  orthodox  or 
not,  so  long  as  the  facts,  of  which  such  legal  principles  were 
predicated,  continue  to  be  the  facts  of  the  case.  We  are  not 
authorized  to  presume  that  this  record  is  not  the  same  which 
was  offered  on  the  former  trial.  We  will  not  suppose  that  there 
were  two  of  perfect  similitude,  and  that  this  is  that  other,  and 
not  the  one  formerly  attempted  to  be  used  under  thpplea  of  set- 
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off.  Then  as  I  apprehend,  the  effect  of  this  very  record  has  been 
settled  by  the  former  opiDion  of  this  court;  so  far  at  least,  as  to 
conclude  one  of  the  grounds  charged  by  the  court,  as  not  proved 
by  the  exemplification — that  is,  the  failure  of  consideration. 
But  if  the  former  opinion  should  be  considered  as  only  settling 
the  admissibility  of  this  proceeding,  notwithstanding  that  its 
admissibility  is  deduced  in  that  opinion,  mainly,  from  a  consid- 
eration of  its  effect;  yet  I  would  consider  the  charge  to  be 
erroneous. 

Without  proof,  that  the  terms  of  this  assignment  were  such  as 
to  prevent  it,  I  think  a  right  of  action  accrued  to  the  intestate, 
Gee,  immediately  upon  the  transfer  of  the  note  upon  Shaw;  for 
at  that  very  time,  the  consideration  of  the  assignment  had 
failed,  and  a  liability  arose,  to  the  extent  at  least,  to  which  the 
transferred  note  was  rendered  void  by  the  fraud  of  Williamson. 

It  is  true  that  record  evidence  did  not  then  exist  of  this  fail- 
ure of  consideration;  but  the  doctrine  on  this  head»  is  not  that 
nothing  shall  be  used  as  a  set-off,  the  proof  of  which  transpires 
after  action  brought,  but  that  the  right  to  set-off  as  a  debt  due 
only,  shall  have  been  acquired  before  that  time.  Now  this  note 
upon  Shaw  had  been  assigned,  and  its  collection  enjoined  by 
the  fiat  of  a  chancellor,  prior  to  the  institution  of  the  present 
action;  and  its  consideration  had  also  failed,  though  the  con- 
clusive evidence  of  that  fact,  which  this  record  discloses,  was  not 
then  in  existence.  As  to  the  demand  and  notice,  it  is  only  sug- 
gested in  the  charge  as  an  alternative  requisition,  admitted  very 
properly  to  be  unnecessary  where  failure  of  consideration  ap- 
pears. The  payee  of  a  note,  indorsing  it,  is  like  the  drawer  of 
a  bill  of  exchange,  and  the  maker  like  the  drawee.  Now,  want 
of  funds,  or  authority  to  draw,  supersedes  demand  and  notice. 

Let  the  judgment  be  reversed,  and  the  cause  remanded. 


Stabs  Dxcisia,  vr  kox  Qfixta  Movere. — To  stand  by  precedents,  and 
not  to  disturb  settled  points:  Peloabet,  Legal  Maxima,  p.  284;  Tayler,  Law 
Glossary,  60  L  "  This  phrase  expresses  the  policy  of  the  coarts,  and  the  princi- 
ple npon  which  rests  the  authority  of  judicial  decisions  as  precedents  in  sub- 
sequent litigations.  The  doctrine  is  frequently  termed  the  rule  of  atare  deciaia; 
and  IB,  in  general,  that,  when  a  point  has  been  once  settled  by  decision,  it 
forms  a  precedent  which  is  not  afterwards  to  be  departed  from:"  Abb.  Law 
Diet,  p.  497.  The  supreme  court  of  New  York,  speaking  of  this  maxim, 
says:  "The  decisions  of  this  court,  while  unreversed,  always  formed  the 
al»olute  law  of  the  case,  and  entered  with  very  decisive  effect  into  the  body 
of  precedents.  They  must,  from  the  nature  of  our  legal  system,  be  the  same 
to  the  science  of  the  law,  as  a  convincing  series  of  experiments  is  to  any 
other  branch  of  inductive  philosophy.  They  are,  on  being  promulgated,  im- 
mediately relied  upon  according  to  their  character,  either  as  confirming  an 
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old  or  forming  anew  principle  of  action,  which,  perhaps,  is  at  once  applied  te 
thousands  of  cases.  These  are  continually  multiplying  throughout  the  whole 
extent  of  our  jurisdiction.  Numerous  and  valuable  rights,  offensive  and  de- 
fensive, may  be  claimed  under  them.     *    *    * 

"  Independent  of  this  statute,  Sir  William  Jones  has  written  an  excellent 
commentary  on  the  maxim,  stare  decisis,  etc.,  by  way  of  reply  to  a  remark  ol 
Powell,  J.,  who  said,  ' nothing  is  law  that  is  not  reason.'  '  This  is  a  maxim,' 
says  Jones,  '  in  theory  excellent,  but  in  practice  dangerous,  as  many  rules, 
true  in  the  abstract,  are  false  in  the  concrete;  for,  since  the  reason  of 
Titius  may,  and  frequently  does,  differ  from  the  reasons  of  Septimius,  no 
man  who  is  not  a  lawyer,  would  ever  know  how  to  act,  and  no  man  who  is  a 
lawyer,  would  in  many  instances  know  how  to  advise,  unless  courts  were 
bound  by  authority  as  firmly  as  the  pagan  deities  were  supposed  to  be  bound 
by  the  decrees  of  fate:'  Jones  on  BaiL  60.  The  court  almost  always,  in  decid* 
ing  any  question,  creates  a  moral  power  above  itself;  and  now,  when  the 
decision  construes  a  statute,  it  is  legally  bound  for  certain  purposes  to  follow 
it  as  a  decree  emanating  from  a  paramount  authority,  according  to  its  various 
applications  in  and  out  of  the  immediate  case:"  Bates  v.  Helyea,  23  Wend. 
840,341. 

Kent,  in  that  portion  of  his  Commentaries  in  which  he  considers  th» 
sources  of  municipal  law,  thus  refers  to  the  binding  authority  of  precedents 
upon  questions  of  law:  "  A  solemn  decision  upon  a  point  of  law,  arising  in 
any  c(iven  case,  becomes  an  authority  in  a  like  case,  because  it  is  the  highest 
evidence  which  we  have  of  the  law  applicable  to  the  subject,  and  the  judges 
are  bound  to  follow  that  decision  so  long  as  it  stands  unreversed,  unless  it 
can  be  shown  tliat  the  law  was  misunderstood  or  misapplied  in  that  particu- 
lar case.     If  a  decision  has  been  made  upon  solemn  argument  and  mature 
deliberation,  the  presumption  is  in  favor  of  its  correctness;  and  the  com- 
munity have  a  right  to  regard  it  as  a  just  declaration  or  exposition  of  the 
law,  and  to  regulate  their  actions  and  contracts  by  it.    It  would  therefore  be 
extremely  inconvenient  to  the  public,  if  precedents  were  not  duly  regarded 
and  implicitly  followed.     It  is  by  the  notoriety  and  stability  of  such  rules 
that  professional  men  can  give  safe  advice  to  tiiose  who  consult  them;  and 
people  in  general  can  venture  with  confidence  to  buy  and  trusty  and  to  deal 
with  each  other.    If  judicial  decisions  were  to  be  lightly  disregarded,  we 
should  disturb  and  unsettle  the  great  landmarks  of  property.    When  a  rule 
has  been  once  deliberately  adopted  and  declared,  it  ought  not  to  be  distarbedy 
unless  by  a  court  of  appeal  or  review,  and  never  by  the  same  court,  except 
for  very  cogent  reasons,  and  upon  a  clear  manifestation  of  error;  and  if  the 
practice  were  otherwise,  it  would  be  leaving  us  in  a  state  of  perplexing  un- 
certainty as  to  the  law:"  1  Kent.  Com.  475,  476.     See  also,  GoodtitUy, 
Otwaij,  7  T.  R.  419;  Butler  v.  Duncomb,  1  P.  Wms.  452;  Fletcher  v.  Lord 
SondeSy  3  Bing.  688;  Selby  v.  Bardons,  3  Bam.  &  AdoL  17;  OibiMi  v.  Jordan, 
6  Cal.  416;   Welch  v.  SulUvan,  8  Id.  188;  Piercy  v.  Sabin,  10  Id.  30;  Clark  v. 
Troy,  20  Id.  224;  Pioche  v.  Paul,  22  Id.  109;  Jlihn  v.  Courtis,  31  Id.  401; 
VassauU  v.  Austin,  36  Id.  696;  Smith  v.  McDonald,  42  Id.  484;  Lindsay  v. 
Lindsay,  47  Ind.  286;  Day  v.  Munson,  14  Ohio  St.  488;  Boon  v.  Boicers,  30 
Miss.  256;  Emerson  v.  Atwa/er,  7  Mich,  23;  Heed  v.  Ownby,  44  Mo.  206; 
Kneeland  v.  Milwaukee,    15  Wis.  691;   Willis  v.  Owen,  43  Tex.  48.     This 
maxim  contemplates,  however,  only  such  points  as  are  actually  involved  and 
determined  in  a  case,  and  not  what  is  said  by  the  court  or  judge  outside  of 
the  record,  or  on  points  not  necessarily  involved  therein.     Such  expreesioni, 
being  obiter  dictum,  do  not  become  precedents:  Wells  on  Res  Adjudicata  and 
Stare  Decisis,  sec.  583;  Coftensv.  Virginia,  6  Wheat.  399;  Ex  parte  Chridy, 


Jan.  1835.1       Gee's  Adm'r  v.  Williamson.  633 

3  How.  (17.  S.)  322,  Catron,  J.,  dissenting  opinion;  Peck  y.  Jenness,  7  Id, 
612;  Carroll  v.  Carroll,  16  Id.  287;  Pass  v.  McRae,  36  Miss.  148;  People  v. 
Winkler,  9  Cal.  236. 

''It  is  a  maxim  not  to  be  disregarded,  that  general  expressions,  in  every 
opinion,  are  to  be  taken  in  connection  with  the  case  in  which  those  ex- 
pressions are  used.  If  they  go  beyond  the  case,  they  may  he  respected,  but 
onght  not  to  control  the  judgment  in  a  subsequent  suit  when  the  very  point 
is  presented  for  decision.  The  reason  of  this  maxim  is  obvious.  The 
question  actually  before  the  court  is  investigated  with  care,  and  considered 
in  its  full  extent.  Other  principles  which  may  serve  to  illustrate  it  are 
considered  in  their  relation  to  the  case  decided,  but  their  possible  bearing  on  all 
other  cases  is  seldom  completely  investigated:**  Cohens  v.  Virginiay  6  Wheat. 
Sd9.  This  limitation  should  not  be  carried  too  far,  however.  Because  a 
point  has  not  been  fully  argued,  a  decision  upon  it  is  not  necessarily  obiter 
dictum,  and  therefore  not  binding  as  a  precedent.  If  in  the  determination 
of  a  case  it  is  necessary  to  consider  and  determine  a  particular  point,  and 
the  court  does  carefully  consider  it  and  deliberately  pass  upon  it,  that  is  all 
that  is  necessary  to  make  such  decision  a  binding  authority  in  subsequent 
cases:  Wells  on  Res  Adjudicata  and  Stare  Decisis,  sec.  582;  Alexander  v. 
Wortliington,  5  Md.  488;  Michael  v.  Morey,  26  Id.  261.  lu  the  two  latter  cases 
it  is  said  that  all  that  is  necessary  to  render  a  decision  binding  as  a  precedent 
in  Maryland  is,  that  the  point  involved  was  "investigated  with  care  and 
considered  in  its  fullest  extent.*'  Another  limitation  on  the  doctrine  of  stare 
decisis  is,  that  more  is  necessary  to  constitute  a  decision  a  precedent  than 
merely  that  the  doctrine  for  which  it  is  cited  is  announced  or  stated  in  it 
"  It  is  a  fundamental  law,  that  a  precedent  must  be  a  conclusion,  a  decision 
in  a  cause,  and  not  a  process  of  reasoning,  an  illustration,  or  analogy.  These 
latter  are  but  means  of  arriving  at  a  decision,  and  it  is  not  at  all  uncommon 
for  the  members  of  a  court  to  be  fully  agreed  as  to  the  conclusions  arrived  at, 
but  yet  to  differ  very  materially  as  to  the  reasons  and  principles  whereby 
the  conclusions  are  sustained  in  the  written  opinions:  '*  Wells  on  Res  Adjudi- 
cata, sec.  583;  Lueas^v.  Com,,  44  Ind.  541.  Consequently  the  language  used 
in  an  opinion,  whether  in  the  reasoning  or  the  conclusion  established  thereby, 
18  always  to  be  explained  and  restricted  by  the  case  under  consideration, 
and  to  that  extent  only  is  a  decision  fitted  to  serve  as  a  precedent:  Id.,  sec. 
684;  Pass  v.  McRae,  36  Miss.  148;  People  v.  Winkler,  9  Cal.  2.36.  So  a  single 
decision  upon  any  point  is  not  regarded  as  conclusive  as  a  precedent,  as  a 
series  of  decisions  upon  that  point  would  be:  Duff  v.  Fislier,  15  Cal.  382; 
Butler  Y,  Van  Wyck,  1  HilL  438,  Bronson,  J.,  dissenting  opinion;  Wells  on 
Bes  Adjudicata  and  Stare  Decisis,  sees.  589, 599.  But  see  llihn  v.  Curtis,  31 
CaL402. 

Affirmance  of  Judgment  bt  Divided  Court  Establishes  no  Frece- 
DENT. — ^Where,  in  an  appellate  court,  the  decision  of  an  inferior  court  is 
afi&rmed  by  a  bench  equally  divided  in  opinion,  no  binding  precedent  can  be 
thus  established.  In  such  a  case,  there  has  been  an  adjudication:  the  judgment 
of  affirmance  determines,  and  is  as  conclusive  upon  the  rights  of  the  parties 
to  the  judgment  as  any  other;  yet  it  is  not  considered  as  settling  the  ques- 
tions of  law  as  to  cases  which  may  arise  between  other  parties:  Etting  v.  U.  S, 
Bank,  11  Wheat.  78;  Morse  v.  Goold,  1  Kern.  (N.  Y.)  285;  Bridje  v.  John* 
son,  5  Wend.  342;  People  v.  Mayor  etc,,  25  Id.  2j2;  Wells  on  Res  Adjudi- 
cata, sec.  585. 

Rules  of  Property  not  Disturbed,  though  Founded  on  Erroneous 
Precedents. — The  final  settlement  of  certain  questions  of  law  often  becomes 
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of  more  importance  than  how  they  are  settled,  and  among  these  are  rales  of 
property  long  recognized  and  acted  upon  and  under  which  rights  have  vested. 
Where  a  role  of  property  has  been  settled  by  a  court  of  final  resort,  after  a 
thorough  contest  and  upon  mature  consideration,  it  should  not  be  deemed 
open  to  further  controversy,  although  it  may  have  been  established  upon  an 
erroneous  construction  of  the  law.  Upon  the  stability  of  judicial  decisions 
reposes  the  security  of  property,  and  when  a  change  would  produce  a  confu- 
sion in  titles,  it  is  rarely,  if  ever,  made.  Thus  says  the  supreme  court  of 
Missouri,  per  Wagner,  J. :  *'  The  counsel  for  the  plaintiff  admits  that  these 
authorities  are  directly  against  him,  but  asks  this  court  to  review  the  ques- 
tion and  determine  the  law  otherwise.  This  we  are  not  at  liberty  to  do. 
The  law  has  been  settled  for  many  years;  it  has  become  a  rule  of  property, 
and  titles  have  been  vested  on  the  strength  of  it.  Under  such  circumstanoes, 
the  error  would  have  to  be  most  palpable  to  justify  this  court  in  overruling 
previous  decisions.  The  stability  of  judicial  decisions  is  of  the  utmost  conse- 
quence, as  on  them  reposes  the  security  of  property;  and  they  are  not  to  be 
tampered  with  to  suit  the  views  of  different  persons.  I  am  aware  that  there 
are  to  be  found  most  respectable  cases  in  other  states  holding  a  doctrine 
somewhat  different  from  the  rulings  of  this  court;  and  were  the  question  res 
novo,  they  might  be  entitled  to  serious  consideration*  But  it  is  no  longer  de- 
batable or  open,  and  we  are  unwilling  to  unsettle  our  own  laws  because  some 
other  courts  have  entertained  different  views:*'  Beedy.  Oxcnhy,  44  Af o.  206. 
Similar  views  are  also  expressed  in  the  following  cases:  Snyder  v.  Gasicoigne^ 
11  Tex.  455;  Rockk'dl  v.  Ndson,  24  Ind.  424;  Harrow  v.  Myers,  29  Id.  470| 
Ilihn  V.  Courtis,  31  Cal.  402;  Pioche  v.  Paul^  22  Id,  110;  Lion  v.  Burtiss,  20 
Johns.  487.  Mr.  Wells  states  the  following  as  grounds  that  will  justify  a  de- 
parture from  a  decision  which  has  become  a  general  rule  of  property:  ] .  The 
necessity  of  preventing  continued  injustice.  2.  The  necessity  of  vindicating 
clear  and  obvious  principles  of  law.  Where  these  do  not  exist,  a  proposition 
for  change  can  not  be  entertained :  WeUs  on  Res  Adjudicata  and  Stare  Decisis^ 
sec.  59a     See  Kfieeland  v.  MUtoaukee,  15  Wis.  691. 

**Ths  Law  of  the  Casb." — It  is  well  settled  that  all  questions  of  law, 
determined  in  a  case  on  appeal,  to  a  court  of  final  resort,  must  govern  the 
case  in  all  subsequent  steps,  both  in  the  trial  and  appellate  courts.  They  be- 
come the  law  of  the  case,  and  are  seldom,  if  ever,  reversed  or  set  aside  in 
any  subsequent  stages  of  that  case,  although  they  may  appear  to  be  erro- 
neous: Dewey  v.  Oray,  2  CaL  374;  Davidson  y.  Dallas,  15  Id.  82;  PJielan  v. 
San  Francisco,  20  Id.  45;  Page  v.  Fowler,  37  Id.  100;  Lawrence  y,  BalloUj  Id. 
618;  Polack  v.  McGrath,  38  Id.  666;  Yatejf  v.  SmiUi,  40  Id.  662;  McKinlay  v. 
TuUle,  42  Id.  571;  Poorman  v.  MUls  d:  Co.,  43  Id.  323;  Lick  v.  Diaz,  44  Id. 
479;  Jiussell  v.  Harris,  Id.  489;  Oates  v.  Salmon,  46  Id,  362;  Brady  v.  Keliy, 
64  Id.  590;  Donner  v.  Palmei;  51  Id.  629;  IVasfiington  B,  Co.  v.  Stewart,  3 
How.  (U.  S.)  425;  Stacy  v.  7?.  /?.,  32  Vt  552;  Bector  v.  DeanUy,  14  Ark.  307; 
Dodge  v.  Oaylord,  53  Ind.  365,  and  cases  there  cited.  "  A  previous  ruling  by 
the  appellate  court  upon  a  point  distinctly  made,  may  be  only  authority  in 
other  cases,  to  be  followed,  or  affirmed,  or  to  be  modified,  or  overruled,  ac- 
cording to  its  intrinsic  merits;  but  in  the  case  in  which  it  is  made,  it  is  more 
than  authority;  it  is  a  final  adjudication,  from  the  consequences  of  which  the 
court  can  not  depart,  nor  the  parties  relieve  themselves:"  Phelan  v.  San 
Francisco,  20  Cal.  45.  And  this  rule  is  equally  true,  although  the  prior  de- 
cision be  *'  in  abrogation  of  one  of  the  plainest  principles  of  law:"  Davidson 
y.  Dallas,  15  Id.  82.  "  It  is  very  evident,  that  on  the  second  appeal,  we  csQ 
not  reverse  our  ruling  on  any  question  of  l^w.  which  was  decided  on  the  fini 
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^appeal.  The  first  decision,  whether  right  or  wrong,  has  become  the  law  of 
the  case:"  Polack  v.  McOrath,  3d  Id.  668.  This  rule  only  applies,  however, 
where  the  facts  remain  the  same  upon  a  second  trial,  or  upon  a  second  appeaL 
If  the  facts  change,  the  former  decision  is  no  longer  the  law  of  the  case. 
*' Nevertheless,  if  the  facts  change  on  a  second  trial  of  the  whole  cause,  in 
the  court  below,  after  remanding,  these  may  so  change  the  nature  of  the  case 
MB  to  require  a  new  decision  as  applicable  thereto;  and,  if  so,  the  former  de- 
cision ceases,  under  the  new  development,  to  be  the  law  of  the  case.  For  it  is 
clear  that  a  party  on  a  re-trial  de  novo  may  introduce  new  evidence,  and  es- 
tablish an  entirely  different  state  of  facts,  to  conform  to  which  is  no  violation 
of  principle  in  a  court,  even  if  thereby  it  does  set  aside  its  former  decision 
as  inapplicable,  and  adopt  a  new  one  as  suited  to  the  new  phase  of  the  con- 
troversy:" Wells  on  Res  Adjudicata  and  Stare  Decisis,  sec.  619;  Yates  v. 
JSmith,  40  Gal.  671;  JRussell  v.  Harris,  44  Id.  489;  Jafe  v.  Skae,  48  Id.  542; 
Meeka  v.  S.  P.  R,  R.  Co,,  6  Pac.  C.  L.  J.  1001;  Dodge  v.  Oaylord,  63  Ind. 
Zd6f  and  cases  there  cited. 


Commons  v.  Walters. 

[1  POBTJEB,  877.] 

Ih  SLAia>EB  Tus  SuBSTANCX  OF  THE  WoRDs  Only  need  be  proved;  but  tlie 
proving  of  words  that  are  tantamount  to  the  words  charged  is  not 
proving  their  substance. 

Pboov  that  Defendant  Said  to  plaintiff,  "Are  you  not  afraid,  as  you  have 
perjured  yourself,"  is  sufficient  to  sustain  an  allegation  that  the  former 
said  of  the  latter,  **  You  are  perjured." 

Words  Imputing  to  a  Person  the  crime  of  perjury  are  in  themselves  ac- 
tionable with  or  without  a  colloquium,  and  without  proof  that  such 
person  has  taken  an  oath  in  a  judicial  proceeding  and  without  production 
or  proof  of  such  proceedings. 

DECLARATION  WHICH   CHARGES  THAT  THE  DEFENDANT  Said  of  the  plainti£^ 

"  He  swore  a  lie,"  in  reference  to  an  affidavit  made  before  a  justice  of 
the  peace  for  the  purpose  of  having  the  defendant  bound  to  keep  the 
peace,  states  a  cause  of  action  and  may  be  proved  by  showing  that  such 
words  were  used  w!ih  reference  to  such  affidavit  without  further  proof 
of  the  proceedings  bciore  the  justice. 

Action  of  slander  brought  by  Oommons  against  Walters. 
The  facts  are  stated  in  the  opinion. 

Pickens,  for  the  plaintiff  in  error. 

Peck  and  Ellis,  contra. 

By  Court,  Saffold,  0.  J..  The  present  plaintiff  brought  an 
action  of  slander  against  the  defendant,  in  the  circuit  court. 
The  declaration  contains  seven  counts,  two  of  which  only,  are 
necessary  to  be  particularly  noticed.  The  first,  charges  a 
colloquium  by  the  defendant,  of  and  concerning  a  proceeding 
which  had  been  instituted  by  the  plaintiff  against  this  defend* 
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ant,  for  the  purpose  of  baying  the  latter  recognized  to  keep  the 
peace;  which  complaint  it  is  alleged  had  been  made  before, 
and  the  proceedings  had  by,  and  in  virtue  of  the  authority  of 
Thomas  Lowe,  a  justice  of  the  peace.  The  substance  of  the 
allegation  in  this  count  is,  that  the  defendant,  speaking  in  ref- 
erence to  the  proceedings  aforesaid,  and  in  reference  to  the 
affidavit  made  therein,  and  of,  and  to  the  plaintiff,  said,  **  Yoa 
have  sworn  a  lie." 

The  fourth  count,  containing  no  colloquium,  alleges  that  the 
defendant  said  of,  and  to  the  plaintiff,  "  You  are  perjured." 

At  the  trial,  the  plaintiff  took  a  bill  of  exceptions,  which, 
with  other  matters  remaining  to  be  noticed,  presents  the  ques- 
tion whether  the  absence  of  the  written  proceedings  before  the 
justice  was  sufficiently  accounted  for,  to  authorize  the  plaintiff 
to  introduce  e  vide  ace  of  their  contents,  so  as  to  connect  the 
charge  of  false  swearing  with  those  proceedings.  Inasmuch, 
however,  as  we  think  this  case  can  be  properly  determined  on 
a  different  principle,  I  decline  an  examination  of  this  feature 
of  it. 

The  bill  of '  exceptions  shows  that  the  plaintiff  produced  on 
the  trial  a  witness  who  swore  that  he  heard  the  defendant  say 
to  tbe  plaintiff,  "  Are  you  not  afraid,  as  you  have  perjured 
yourself?"  That  this  was  at  Esquire  Lowe's,  on  the  day 
Walters  was  bound  to  the  peace;  that  he  heard  no  allusion 
made  to  the  proceedings  had  before  the  justice.  But  the  de- 
fendant introduced  witnesses  who  deposed  that  they  heard  all 
that  was  said  on  that  occasion,  and  all  had  allusion  to  the 
judicial  proceedings  had  before  the  justice. 

It  also  appears  that  in  charging  the  jury,  the  judge  instructed 
them  to  exclude  everything  uttered  by  the  defendant  against 
the  plaintiff,  if  said  in  reference  to  the  proceedings  had  before 
the  juBtice;  that  to  make  such  imputations  evidence,  the  pro- 
ceedings should  have  been  introduced,  or  secondary  evidence 
given  of  their  contents,  after  a  proper  foundation  laid  for  such, 
which  had  not  been  done. 

This  charge  is  one  of  the  causes  assigned  for  error. 

It  is  considered  unnecessary  to  examine  the  other  counts  in 
the  declaration,  or  the  question  respecting  tbe  admissibility  of 
tbe  secondary  evidence  offered,  as  the  principle  of  our  decision 
on  tbe  first  and  fourth  counts,  and  the  charge  to  the  jury,  will 
dispose  of  tbe  case  for  tbe  present,  and  perhaps  be  a  sufficient 
indication  of  our  opinion  for  tbe  future  progress  of  the  suit 

In  referenco  to  tbe  fourth  count,  it  may  be  remarked,  that  aa 
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it  charged  the  defendant  with  having  imputed  to  the  plaintiff 
the  crime  of  "  perjury  "  in  its  technical  acceptation,  it  is  clearly 
actionable  in  itself,  with  or  without  a  colloquium — in  other 
words,  whether  the  reference  to  a  judicial  oath  was  expressed 
or  implied;  in  neither  event  was  any  production  or  proof  of  the 
proceedings  alluded  to,  necessaiy  to  sustain  the  action.  On 
this  point  it  is  considered  su£Scient  to  refer  alone  to  two  cases 
heretofore  decided  by  this  court,  with  the  references  therein 
contained. 

In  Lea  and  toife  v.  Eobertson,  1  Stew.  138,  it  was  ruled,  that 
*' words  making  a  general  charge  of  perjury,  are  in  themselves 
actionable,  without  proof  that  an  oath  had  been  taken  by  the 
plaintiff."  Also,  in  Harris  v.  Furdy,  1  Stew.  231,  the  allegation 
was,  "  He  has  perjured  himself  on  the  trial,"  stating  a  collo- 
quium  concerning  a  particular  trial:  we  said  there  could  be  no 
doubt  that  the  words  were  actionable  in  themselves. 

But  it  is  contended  that  the  words  proved  in  the  count,  are 
variant  from  those  alleged.  The  words  charged  are,  "  You  are 
perjured:"  those  in  proof,  "  Are  you  not  afraid,  as  you  have 
perjured  yourself?"  I  think  the  latter  fully  embrace  the 
former;  and  though  it  is  not  sufficient  that  they  be  tantamount, 
it  is  that  they  be  in  substance  the  same,  and  such  is  my  con- 
struction of  these:  Stark,  on  Slander,  270-275. 

In  reference  to  the  first  count  (as  well  as  all  others  of  the 
same  import),  and  the  evidence  adduced  in  support  of  them,  it 
may  be  sufficient  to  say — if  under  the  averment,  "  You  swore  a 
lie,"  with  a  colloquium  referring  the  imputation  to  an  oath  taken 
before  Justice  Lowe,  in  a  proceeding  instituted  before  him  by 
the  plaintiff,  for  the  purpose  of  having  the  defendant  bound  to 
the  peace,  the  words  were  proved  substantially  as  charged,  and 
also  the  reference  to  the  judicial  proceedings,  this  alone  was  suffi- 
cient to  sustain  the  action.  The  law  recognizes  the  authority  of 
a  justice  of  the  peace,  on  complaint  duly  made,  to  bind  the  sus- 
pected person  to  keep  the  peace,  and  a  charge  of  false  swear- 
ing, in  a  case  of  this  kind,  implies  perjury  no  less  than  in  any 
other  judicial  investigation.  If  part  of  this  proof  was  made  by 
the  defendant,  the  effect  was  the  same  as  if  all  had  been  intro- 
duced by  the  plaintiff.  This  principle  was  recognized  in  Harris 
V.  Purdy,  so  far  as  respects  the  subject  of  the  colloquium.  It 
was  there  held,  that  the  words,  "  He  swore  a  lie,"  colloquium  of 
plaintiff's  testimony  on  a  trial  before  a  justice,  were  actionable; 
and  that  it  was  not  necessary  to  allege  or  prove  that  the  justice 
had  jurisdiction  of  the  case,  or  that  the  plaintiff  was  duly  sworn, 
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or  that  the  false  sweariDg  was  on  a  material  point.  In  suoh 
case,  all  these  are  conceived  to  be  sufficiently  implied.  If,  how* 
ever,  the  words  are  applied  to  a  particular  point,  or  matters 
sworn  to,  and  from  the  nature  of  the  subject  the  oath  appear 
to  be  extrajudicial;  or  if  the  proof  show  it  to  be  such;  or  if  the 
contrary  be  not  sufficiently  implied  from  the  subject,  and  man« 
ner  of  the  imputation,  then  the  action  is  not  sustained,  as  wa» 
held  in  Ward  v.  Clark,  2  Johns.  10  [3  Am.  Dec.  383]. 

In  the  first  count  in  this  case,  and  in  some  of  the  others,  the 
words  having  been  laid  with  reference  "to  the  proceedings' 
already  described,  and  in  reference  "  to  the  affidavit  made 
therein,"  they  must  allude  to  both  or  to  either;  and  the  law 
presumes  perjury  from  false  swearing  in  or  concerning  them. 
If  the  evidence  of  either  party  disclosed  the  contrary,  the  de- 
fendant was  entitled  to  the  benefit  of  such  proof  by  way  of 
instructions  from  the  court  to  the  jury.  In  this  case  such  evi- 
dence does  not  appear  to  have  been  introduced;  on  the  con- 
trary, it  was  proved  that  the  words  were  used  in  allusion  to  the 
proceedings  had  before  the  justice. 

It  may  however  be  remarked,  that  so  far  as  the  plaintiff,  in 
any  count,  has  alleged  the  making  by  himself  a  particular  affi- 
davit, and  the  holding  a  particular  court,  or  judicial  investiga- 
tion, and  has  made  this  a  substantial  part  of  the  allegations  of 
the  count,  this  circumstance  created  the  necessity  of  his  prov- 
ing the  same  by  competent  evidence,  before  he  was  entitled  to 
recover  for  the  words,  which  required  a  colloquium.  But  this 
principle,  in  its  greatest  latitude,  can  not  apply  to  the  fourth 
count,  which  charges  words  clearly  actionable  in  themselves. 
Inasmuch  then,  as  the  instructions  of  the  court  below,  required 
of  the  jury  to  exclude  the  evidence  on  this  count  also,  we  think 
there  was  error,  for  which,  at  least,  the  judgment  must  be 
versed,  and  the  cause  remanded. 


Slander. — Substaaco  of  the  words  laid  may  be  proved  to  sustain  tfa* 
declaration,  but  it  will  not  do  to  prove  words  of  equivalent  import:  Htrah  v. 
RingwaUy  2  Am.  Dec.  392;  Wkeder  v.  Robh,  12  Id.  245;  EiO^a  ▼.  Antrobnu^ 
18  Id.  496;  Slocumb  v.  KuykendcUL  posif  and  cases  cited  in  note. 


Habbisok  v.  Hioes. 

[1P0BXKB,423.] 

AooxFTAKCB  OF  AN  Okdeb  FOR  MoN£T,  in  pa3mient  of  a  debt,  disohacges  tht 
debt,  unless  fraud  intervenes  or  some  failure  happens. 

pATXSNT  OF  A  Debt  bt  Onb  Who  IS  NOT  A  Partt  to  the  oontraet,  althoq^ 
made  without  the  assent  of  the  debtor,  eztingoishes  the  debt. 
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An  Eqttitt  of  Redemption  is  only  available  in  chancery,  yet  m  the  case  of 
a  mortgaged  chattel,  where  the  debt  has  been  paid,  the  legal  title  is  per- 
fect in  the  mortgagor,  and  may  be  asserted  at  law,  notwithstanding  the 
mortgagee  may  have  in  his  possession  a  bill  of  sale  of  the  property. 

Troyzb,  brought  by  Nathan  Hicks  against  J.  J.  Harrison  and 
Absalom  Harrison  for  the  value  of  a  slave  named  Harry.     Plea, 
not  guilty.     Verdict  for  plaiotiff  for  seven  hundred  dollars 
The  other  facts  are  stated  in  the  opinion. 

Stewart^  for  the  plaintiff  in  error.  It  requires  two  things  to 
make  a  payment,  namely,  tender  on  the  one  part,  and  receiving 
on  the  other.  .  Here  the  party  attempts  to  establish  a  payment 
by  proving  that  a  power  of  attorney  was  given  to  the  party  who 
was  to  be  paid,  and  authority  conferred  on  him  to  receive  money. 
But  it  does  not  appear  that  Paydon  agreed  to  receive  this  au- 
thority as  a  payment.  As  to  what  constitutes  a  payment,  see 
17  Johns.  340;  7  Id.  811;  8  Id.  34,  389;  9  Id.  310;  3  Stark. 
Ev.  1084.  Nathan  Hicks  was  the  only  person  authorized  to  pay 
the  money  and  redeem  the  negro.  A  payment  by  Edward 
Hicks,  without  Nathan's  consent,  would  not  be  a  proper  pay- 
ment. 

Pickens^  contra. 

By  Court,  Thobnton,  J.  This  was  an  action  of  trover, 
brought  by  the  defendant  in  error,  to  recover  damages  for  the 
conversion  of  a  negro  man  slave  (the  property  of  said  defend- 
ant), by  the  plaintiffs  in  error.  The  errors  assigned,  are  for  the 
refusal  of  various  charges  requested  by  the  said  plaintiffs  to  be 
given  by  the  court  below,  to  the  jury;  as  also,  for  charging  as 
the  bill  of  exceptions  sets  forth. 

The  evidence,  to  which  reference  is  had  in  the  instructions 
given,  and  refused,  is  substantially — that  the  slave  sued  for  had 
been,  some  time  prior  to  the  institution  of  the  present  action, 
sold  under  an  execution,  upon  a  judgment  obtained  according 
to  the  laws  and  usages  of  the  nation  of  Cherokee  Indians,  as  to 
the  validity  of  which,  no  question  is  raised  on  the  record,  against 
the  defendant  in  error,  and  his  brother,  Edward  Hicks:  that  one 
Wheeler  became  the  purchaser  of  said  slave;  and  by  an  agree- 
ment between  him  and  the  said  defendant,  the  said  defendant 
was  entitled  to  redeem  the  said  slave,  upon  the  payment  of  the 
sum  of  money,  viz.,  one  hundred  and  five  dollars,  with  interest 
thereon;  which  the  said  Wheeler  had  paid  for  him  at  the  sale. 
Wheeler  retained  an  absolute  bill  of  sale  for  him;  and  the  de- 
fendant retained  the  possession  of  the  slave.     Wheeler  trans- 
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f erred  the  bill  of  sale  to  one  Pajdon,  who,  it  would  seem,  took 
the  assignment  with  the  full  knowledge  of  the  contract  between 
the  defendant  and  Wheeler;  and  was  only  substituted  to 
Wheeler's  rights,  under  the  said  contract  of  redemption,  be- 
tween him  and  the  defendant.  There  was  evidence  conducing 
to  prove  that,  whilst  Pajdon  held  the  bill  of  sale,  Edward 
Hicks,  the  brother  of  the  defendant,  had,  by  a  transfer  of  a  de- 
mand which  he  held  as  an  emigrating  Indian,  upon  the  agency 
of  the  government  of  the  United  States,  for  said  emigrating  tribe 
of  Indians,  paid  off  and  discharged  to  Paydon,  the  said  sum  of 
money,  upon  payment  of  which,  as  aforesaid,  the  unincumbered 
title  to  the  slave  was  to  be  reinvested  in  the  defendant.  After 
this,  Paydon  transferred  his  claim  to  the  slave  to  the  plaintifb. 
The  defendant  in  error  continued  in  the  possession  of  the  slave 
until  a  short  time  before  the  commencement  of  this  action, 
when  he  was  forcibly  taken  from  him — ^by  whom  it  does  not  ap- 
pear. 

The  several  charges  which  were  requested  of  the  court,  and 
refused  to  be  given  to  the  jury,  involved  three  propositions: 
1.  That  the  debt  due  by  the  defendant,  on  the  agreement 
with  Wheeler,  could  only  be  discharged  by  the  actual  payment 
of  money.  2.  That  a  payment,  or  discharge  of  it,  by  Edward, 
the  brother  of  defendant,  without  any  contract  between  him 
and  his  brother,  would  not  revest  the  legal  title  in  the  de- 
fendant. 3.  That  the  facts,  constituting  the  defendant's  right 
to  recover  in  this  case,  are  cognizable  only  in  a  court  of  equity. 
All  these  propositions  were  repudiated  by  the  court,  and  as  I 
think,  very  properly. 

As  to  the  first,  if  the  transfer  of  the  daun  upon  tne  govern- 
ment agency,  was  in  fact,  by  the  contract  between  the  parties, 
accepted  in  payment,  and  discharge  of  the  debt,  unless  fraud 
intervened,  or  some  failure  happened,  such  as  this  record  does 
not  disclose,  to  vitiate  the  transaction,  I  know  of  no  principle 
of  law,  which  will  avoid  the  contract. 

The  second  proposition  is  equally  untenable.  It  involves  a 
palpable  solecism ;  for  the  payment  and  discharge  of  a  debt,  no 
matter  by  whom  effected,  can  be  nothing  more  nor  less  than  its 
extinguishment  as  a  demand.  As  between  the  person  who  paid 
it,  and  him  for  whose  benefit  it  was  intended,  a  question  migbt 
arise,  whether  it  were  purely  voluntary  or  not,  which  would  de- 
pend on  the  circumstance  of  previous  request,  or  of  subsequent 
assent,  either  express  or  implied. 

As  for  the  last  of  these  propositions,  the  right  of  the  defend- 
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ant,  as  it  appears  from  the  evidence,  was  clearly  maintainable 
in  a  court  of  law.  It  is  true,  that  an  equity  of  redemption  h 
only  available  in  chancery.  But  in  the  case  of  a  mortgaged 
chattel,  where  the  debt  has  been  pc^id,  the  legal  title  is  perfect 
in  the  mortgagor.  If  this  principle  be  correct,  a  resort  to 
chancery  would  not  be  tolerated,  even  if  the  mortgagee  were  in 
possession  of  the  property.  But  when  the  debt  baa  beeu  paid, 
and  the  chattel  in  possession,  there  can  be  no  doubt  of  a  per- 
fect legal  title,  the  bill  of  sale  notwithstanding:  5  Com.  Dig. 
99;  4  Bibb,  452.  The  charge  which  was  given,  being  in  ac- 
cordance with  those  principles,  was,  as  we  think,  altogether 
onpxoeptionable. 
Judgment  affirmed. 

Patmbnt,  pretamption  of ,  ariaing  from  taking  a  note:  Thmeherr.  DtiMmore, 
4  Am.  Dec  63;  Vamer  v.  Noblebarough,  11  Id.  48;  Muldon  v.  WJutloek,  13 
Id.  633;  Clopper  v.  Union  Bank,  16  Id.  294;  Hart  v.  Boiler,  Id.  636; 
dinsUe  v.  WiUon,  17  Id.  632  and  note;  Reed  v.  Van  Ostrand,  19  Id.  629  and 
note;  Oknn  v.  Smith,  20  Id.  462  and  note.  Volantarily  made  can  not  bo 
noovered  back:  Feemster  v.  MarkJiarn,  19  Id.  136  and  note. 


Hawkins  v.  State. 

[1  POBTBB,  475.] 

On  Indiotid  voa  Hobse-stealino  can  not  plead  as  a  defense  to  the 
cnaipe,  that  the  crime  waa  committed,  if  at  all,  prior  to  a  conviction 
againat  him  for  negro-stealing,  for  which  he  had  received  a  pardon. 

NnTBER  A  Ck>irvicnoN  nor  Pabdon,  for  a  particular  offense,  can,  in  this 
state,  operate  as  a  bar,  or  discharge  of  any  other  distinct  offense. 

HawixNS  waa  oonvicted  of  horse-stealiiig.  The  facts  are 
stated  in  the  opinion. 

Martin^  for  the  state.  The  conTiction  and  pardon  of  one  fel- 
ony does  not  merge  all  other  felonies.  The  person  pardoned 
is  still  liable  to  be  tried,  convicted,  and  punished  for  any  fel< 
ony  which  has  not  been  pardoned.  The  old  doctrine  of  the 
conviction  and  pardon  of  one  felony  merging  all  others  previ- 
ously committed,  was  founded  od  the  ground  of  corruption  of 
blood.  The  party  having  forfeited  all  his  goods  and  chattels, 
by  the  first  conviction,  was  liable  to  the  same  punishment  but 
once.  The  doctrine  of  corruption  of  blood  has  no  existence 
with  us,  and  the  reason  having  ceased,  the  law  must  cease 
with  it:  Bl.  Com.  336,  337,  375;  Aik.  Dig.  201. 

Bv  Court,  Saffold,  C.  J.      Hawkins,  the  prisoner,  was,  at  a 
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recent  ienn  of  the  circuit  court  of   Limestone  county,  con- 
yicted  of  the  crime  of  horse-stealing. 

He  pleaded  in  bar  of  this  indictment,  that  at  a  previous 
term  of  tbe  said  court,  he  had  been  convicted  of  the  crime 
of  negro-stealing;  that  for  this  last-mentioned  offense,  he  had 
been  pardoned  by  the  governor  of  the  state;  and  that  the 
offense  for  which  he,  the  prisoner,  then  stood  indicted,  was 
committed,  if  at  all,  prior  to  the  said  former  conviction.  To 
this  plea,  the  solicitor  demurred — ^the  court  sustained  the  de- 
murrer, after  which,  on  an  issue  to  the  country,  the  prisoner 
was  found  guilty,  and  the  judgment  of  the  court  was  pro- 
nounced against  him. 

But  the  court  reserved,  as  novel  and  difficult,  the  question, 
whether  or  not,  there  was  error  in  sustaining  the  demurrer. 

It  is  contended  for  the  prisoner,  that  the  offense  for  which 
he  was  last  convicted,  merged  in  the  prior  felony,  and  that 
the  pardon  for  one  operated  as  a  discharge  from  both. 

If  there  be  anything  in  the  common  law,  to  countenance  this 
defense,  it  must  rest  upon  the  principle  of  attainder  and  cor- 
ruption of  blood,  and  the  consequent  forfeitures,  resulting  from 
convictions  under  that  law.  These  principles  require  no  dis- 
cussion on  the  present  occasion,  as  they  can  have  no  applica- 
tion with  us;  the  constitution  having  provided  against  any  at- 
tainder of  treason  or  felony;  and  declared  that  *'no  attainder 
shall  work  corruption  of  blood  nor  forfeiture  of  estate." 

A  similar  question  occurred  in  South  Oarolina,  as  early  as 
1795:  The  Slate  v.  McGarty,  Bay,  334.  There  the  prisoner  hav- 
ing been  convicted  of  horse-stealing,  a  motion  was  made  in 
arrest  of  judgment,  on  the  ground  that  he  had  been  convicted 
of  a  different  offense  subsequently  committed,  and  had  re- 
ceived a  pardon  for  the  same,  which  it  was  contended  operated 
as  a  pardon  for  that  also.  After  full  argument  on  the  question 
and  deliberate  consideration  by  that  court,  the  judges  were 
unanimous  in  the  opinion,  that  the  special  pardon  for  the 
offense  for  which  the  previous  conviction  had  taken  place,  did 
not  operate  as  a  bar  to  the  prosecution,  for  the  one  then 
charged,  or  any  other  not  particularly  mentioned  in  the  pardon. 

On  principle  and  authority,  we  feel  quite  clear,  that  neither 
a  conviction  nor  pardon,  for  a  particular  offense,  can  in  this 
state,  operate  as  a  bar  or  discharge  of  any  other  distinct  offense. 

Judgment  affirmed. 

Felony — Conviotiok,  when  Babs  other  pRosKcunoifa. — ThiB  qnettioo 
WIS  oonaidered  at  length  in  the  note  to  Crenshaw  v.  StaU^  17  Am.  De&  791» 
tiw  principal  caae  and  others  are  cited  and  reviewed. 
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MoEldebt  v.  MoKenzie. 

[2  PosxsB,  83.] 

Av  EzxoDTOB  CAK  NOT  Makx  Ck)VTBAcrs,  IN  HIS  Refrksxntativb  Cha&- 

ACTKB,  that  will  bind  the  estate. 
BXSCUTO&  IS  Personally  Liable  on  Contbacts  made  by  him  oonceming 

the  necoBsary  matters,  relating  to  the  estate  which  he  represents. 

Assumpsit.    The  facts  appear  from  the  opinion. 
Parsons^  for  tho  plaintiff  in  error  (defendant  below). 
Hopkins,  contra. 

By  Court,  Hitohoook,  J.  Mardock  M.  MoEenzie  brought  an 
aotion  of  assumpsit,  in  the  circuit  court  of  Morgan  county,  against 
Thomas  McEldery  and  Beuben  Chapman,  executors  of  William 
8.  Goodhue,  and  declared  against  them  for  work  and  labor 
done  by  him  for  them  as  executors  of  said  estate,  at  their  in- 
stance and  request,  in  and  about  the  settlement  of  the  estate 
of  the  said  Goodhue.  The  declaration  avers  a  liability  and  a 
super  86  assumpsit,  in  the  common  form.  McEldery  pleaded 
in  short,  *'non  assumpsU,  and  set-off,"  to  which  there  was  a 
replication  and  issue,  in  short.  The  cause  was  tried  at  March 
term,  1883,  and  a  verdict  was  had  in  favor  of  the  plaintiff 
against  both  defendants,  for  the  sum  of  eighty-eight  dollars 
and  fifty-five  cents,  and  a  judgment  de  bonis  testatoris  was  ren- 
dered thereon.  No  notice  appears  to  have  been  taken  of  the 
failure  of  Chapman  to  plead. 

At  the  trial,  two  bills  of  exceptions  were  taken  to  the  opin- 
ion of  the  court.  In  the  first,  and  only  one  which  it  will  be 
necessary  for  the  court  to  notice,  it  is  stated,  that  "  it  was 
proved  that  the  work  and  labor  done,  and  which  is  sued  for, 
was  done  at  the  request  of  the  executors,  as  set  forth  in  an  ac- 
count which  is  made  part  of  the  bill  of  exceptions,  and  which 
appears  to  be  principally  for  posting  up  the  books  of  the  tes- 
tator: upon  which  evidence  the  court  charged  the  jury,  that  if 
they  believed  that  the  work  done  was  such  as  was  beneficial  to 
the  estate,  that,  in  that  case,  it  was  chargeable  to  them  in  their 
representative  capacity  of  executors,  and  not  to  them  as  indi- 
viduals; and  that  such  evidence  did  sustain  the  action  against 
them  in  their  representative  capacity.'' 

The  case  appears  to  have  been  treated  by  the  plaintiffs,  and 
the  court  below,  as  a  suit  against  them  as  executors,  and  the 
charge  of  the  court  directly  involves  the  question,  whether  an 
executor  or  administrator,  by  virtue  of  their  general  powers  aa 
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Bnch»  can  make  any  contract  in  their  representative  character, 
which  at  law,  will  bind  the  estate,  and  authorize  a  judgment  de 
bonis  testaloris. 

This  court,  in  the  case  of  Oreening  v.  Sheffield,^  Ala.  276, 
at  December  term,  1824,  where  defendant  had  given  his  note 
as  executor,  and  was  sued  in  bis  representative  capacity,  de- 
cided, "  that  in  a  court  of  law,  the  estate  could  not  be  charged 
in  sach  a  contract" — that  Greening,  the  defendant,  though 
liable  in  an  action  properly  brought  agaiust  him  in  his  indi- 
vidoal  character,  could  not  be  made  liable  in  the  action  against 
him  as  executor.  This  decision  is  decisive  of  this  case:  for 
if  an  executor  can  not  give  a  note  to  bind  the  estate,  he  can  not 
make  any  other  contract  in  law  to  bind  it.  The  limitation 
which  the  court,  in  this  case,  has  placed  upon  the  plaintiff's 
right,  "  that  he  should  show  that  the  work  was  beneficial  to  the 
estate,"  can  not  affect  the  case.  It  is  a  veiy  proper  inquiry  as 
between  the  executor  and  the  county  court,  when  the  executor 
presents  his  accounts  for  final  settlement.  But  to  say  that  the 
plaintiff's  right  to  recover  for  work  and  labor  faithfully  per- 
formed, shall  depend  upon  the  benefit  which  the  estate  shall 
have  derived  from  that  labor,  would  be  establishing  a  new 
principle  in  the  law  of  contracts,  not  heretofore  known* 

If  the  executor  is  able  to  contract  and  bind  the  estate,  the 
evidence  of  such  contract  and  performance  of  the  stipulationa 
under  it,  by  the  plaintiff,  would  entitle  him  to  recover.  If  he 
is  not  able  to  contract,  except  under  the  above  restriction,  then 
it  would  seem  to  follow,  that  be  can  not  contract  at  all.  Thai 
an  executor  or  administrator  can,  at  his  discretion,  employ 
workmen,  make  contracts,  give  notes  and  bonds,  ad  libitum,  and 
bind  the  estate,  and  where  there  are  more  than  one,  bind  all  in 
that  capacity,  is  a  principle  that  seems  only  necessary  to  be 
stated,  to  be  rejected.  Tbat  an  executor  or  administrator 
may  contract  for  all  necessary  matters  relating  to  an  estate, 
can  not  be  doubted,  but  he  does  so  on  his  personal  respon- 
sibility; and  that  the  action  to  recover  on  such  contract,  at  law, 
must  be  against  him  individually,  is  equally  clear. 

That  there  are  cases  in  which  a  court  of  equity  would  charge 
the  estate,  there  can  be  no  doubt;  but  where  the  executor  is 
living,  liable  to  be  sued,  and  for  aught  that  appears,  able  to 
pay,  the  remedy  is  against  him  individually. 

In  this  case,  the  action  is  against  both  executors:  only  one 
has  pleaded.     The  evidence  is,  that  the  work  was  done  at  the 

1.  llinor.  376. 
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instance  of  one,  and  which  one  does  not  appear;  and  the  judg- 
ment is  against  both,  and  the  estate  is  charged.  So  much  error, 
in  BO  short  a  case,  does  not  commonly  occur. 

The  judgment  must  be  reversed;  and  as  the  action  is  mis- 
conceived, the  case  can  not  be  remanded. 


Contracts  Made  with  ExEcaToa  or  Administrator  are  personal,  and 
not  bind  the  estate:  Pearce  y.  Smith,  4  Am.  Dec.  588;  but  where  £rom 
the  sitoation  of  the  estate  it  would  be  beneficial  to  it,  that  the  services  of  a 
olerk  or  agent  be  obtained,  there  the  expenses  of  snch  clerk  or  agent,  if  em- 
ployed, will  be  allowed  the  representative  by  the  court  upon  the  settlement 
of  hit  aooonnt:  Vanderheyden  v.  Vanderheyden,  21  Id.  86. 


MoEltea  v.  Hatter 

[3  POBXXB,  148.] 

A  Pks-bmptok'b  Power  of  Attorney  to  Convet  Land,  held  under  the  pre- 
emption law  of  May,  1830,  as  soon  as  patent  has  issued  therefor,  is  void 
as  an  attempted  evasion  of  the  inhibition  of  the  act  against  the  transfer 
of  pre-emption  rights  before  patent  issued;  therefore  conveyance  under 
the  power,  though  after  patent  issued,  passes  no  title. 

Tbsspabs  to  try  title.     The  facts  appear  in  the  opinion. 
McClung  and  Shortridge,  for  the  plaintiff  in  error. 
8,  ParsoTia,  contra. 

By  Court,  Saffold,  C.  J.  The  action  is  trespass  to  try  titles. 
The  suit  was  instituted  in  the  circuit  court  of  Jackson,  by  Hay- 
ter,  against  the  plaintiff  in  error,  to  recover  possession  of  a  half 
quarter  section  of  land,  in  the  district  of  land  subject  to  sale  at 
Huntsville;  also,  damages  for  the  detention.  A  recovery  was 
had  in  favor  of  the  plaintiff  below,  according  to  the  object  of 
the  suit.  On  the  trial  McElyea  excepted  to  the  evidence  offered 
against  him,  but  his  objections  were  overruled,  and  the  evi- 
dence was  admitted. 

This  is  the  cause  now  assigned  for  error. 

It  appears  that  the  land  in  question  was  entered  by  McElyea, 
onder  the  act  of  congress,  passed  on  the  twenty-ninth  of  May, 
1830,  entitled  ''  An  act  to  grant  pre-emption  rights  to  settlers 
on  the  public  lands;"  that  the  patent  issued  to  him  on  the  first 
of  June,  1831,  in  the  usual  form.  It  also  appears  in  evidence 
that  previous  to  the  latter  date,  in  September,  1830,  McElyea 
had  executed  his  power  of  attorney  to  one  William  H.  Camp- 
bell, authorizing  him  in  the  name  of  the  principal,  to  execute  a 
deed  of  conveyance  to  Hayter  for  the  land  in  question,  as  soon 
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as  the  patent  should  be  obtamed  for  the  same.  The  evidence 
discloses  the  further  fact,  that  subsequent  to  the  date  of  the 
patent,  in  June,  1882,  the  deed  of  conveyance  was  executed  pur- 
suant to  the  power.  It  is  also  shown,  that  McElyea  offered 
proof  on  the  trial,  that  previous  to  the  execution  of  the  deed, 
he  verbally  revoked  the  power  of  attorney,  forbidding  Campbell 
to  execute  the  conveyance;  which  proof  the  court  rejected.  All 
these  documents  appear  to  have  been  legally  executed  and  re* 
oorded;  except  so  far  as  relates  to  the  capacity  of  the  parties  to 
contract  concemiug  the  subject-matter,  at  the  time  of  contract- 
ing. 

The  act  of  congress  referred  to  under  which  this  entry  waa 
made,  after  granting  the  right,  and  prescribing  the  mode  bj 
which  the  settlers  could  avail  themselves  of  its  provisions,  de- 
clares ''that  all  assignments  and  transfers  of  the  right  of  pre- 
emption, given  by  this  act,  prior  to  the  issuance  of  the  patents, 
shall  be  null  and  void."  This  inhibition  is  peremptory  in  its 
terms.  The  policy  of  the  restriction,  unquestionably  was  to  pro- 
tect the  objects  of  the  statute  from  the  imposition  or  oppression 
of  speculators  or  capitalists.  The  circumstances,  which  alone 
could  confer  this  right  of  pre-emption  on  the  settlers,  their 
occupancy  and  cultivation  of  the  public  lands,  presupposed 
them  to  have  been  indigent,  and  within  the  grasp  of  money 
holders.  The  right  was  about  to  be  vested,  without  any  pre- 
vious negotiation  on  the  part  of  those  who  were  intended  to  be 
benefited  by  it,  when  it  might  well  have  been  apprehended,  as 
doubtless  it  was,  that  many  in  remote  parts  of  the  union,  would 
for  some  time,  remain  ignorant  of  their  rights,  or  of  the  requi- 
sites to  establish  them;  and  would  not,  therefore,  duly  appre- 
ciate them.  The  presumption  also,  was  well  warranted,  that 
many  might,  previous  to  the  passage  of  the  act,  have  assigned 
or  transferred  the  right,  while  it  remained  merely  in  expectancy; 
and  that  by  these  means,  the  actual  settlers  might  be  deprived 
of  the  intended  bounty.  Hence  it  was,  that  the  government, 
while  granting  the  right  of  pre-emption,  absolutely  interdicted 
the  assignment  and  transfer  of  it  prior  to  the  issuance  of  the 
patent,  by  declaring  all  such  assignments  and  transfera,  **  null 
and  void." 

Now,  does  not  the  power  of  attorney  clearly  imply  a  con- 
tract, assigning  and  transferring  the  right  of  pre-emption  in 
this  case,  at  the  time  of  its  execution,  which  was  long  prior  to 
the  issuance  of  the  patent?  It  was  also  previous  to  an  act  of 
1832,  supplementary  to  the   former  act,   which    removed  the 
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restraint,  by  proyiding  that  after  that  time,  all  persons  who  had 
availed  themselyes  of  the  right  of  pre-emption  under  the  for- 
mer act,  might  assign  and  transfer  their  certificates  of  purchase 
or  final  receipts;  and  that  the  patents  might  issue  for  the  lands 
in  the  name  of  such  assignee.  At  the  date  of  this  latter  act, 
congress  appears  to  have  acted  on  the  presumption,  that  the 
danger  of  injustice  or  oppression,  contemplated  by  the  former, 
had  ceased;  that  sufficient  time  had  elapsed,  for  all  persons  en- 
titled to  pre-emptions  to  have  become  informed  of  their  lights, 
and  to  have  placed  them  beyond  the  reach  of  injurious  specula- 
tion. It  is  perfectly  clear,  that  one  holding  a  certificate,  or 
final  receipt,  for  a  pre-emption  right  of  this  description,  under 
a  transfer  or  assignment,  executed  prior  to  the  date  of  the  latter 
act  of  congress,  could  not  have  obtained  the  patent  in  his  own 
name— that  he  would  not,  by  law,  have  been  entitled  to  it. 

Had  this  been  only  a  power  constituting  Campbell  the  gen- 
eral agent  of  McElyea,  to  transact  his  business  in  his  absence; 
and  among  other  things  to  convey  and  assign,  or  transfer  his 
lands,  such  instrument  would  not  have  furnished  internal  evi- 
dence of  a  prior  contract  for  the  assignment  or  transfer  of  any 
particular  article.  But,  in  this  case,  the  object  is  special  and 
definite — that  Campbell  should,  for  McEljea,  and  in  his  name, 
alien  and  confirm  by  deed,  to  Hayter,  individually,  this  partic- 
ular tract  of  land;  from  which,  the  inference  is  irresistible, 
that  a  contract  then  existed  for  the  "  assignment  and  transfer" 
of  the  same,  between  these  persons,  such  as  the  act  of  congress 
had  declared  should  be  null  and  void.  The  principle  is  not 
necessarily  the  same,  as,  if  instead  of  this  power,  a  bond  for 
titles  bad  been  executed  at  the  same  time,  and  McElyea  had 
afterwards,  when  in  possession  of  the  patent,  executed  the  deed 
pursuant  to  the  previous  void  agreement.  In  this  latter  case, 
the  subsequent  execution  of  the  conveyance  would  have  con- 
stituted a  new  contract  when  there  was  no  restriction  against 
it.  But  if  suit  were  brought  on  such  bond  to  recover  the  pen- 
alty, or  damages,  for  the  breach,  it  is  clear  that  no  such  recovery 
could  be  had,  because  of  the  illegality  of  the  contract,  with  re- 
ference to  the  subject-matter,  at  the  time  when  made.  Though 
it  is  true,  McElyea  could  have  legally  revoked  this  power,  or 
he  could  have  adopted  and  sanctioned  it,  after  being  authorized 
to  alien  the  land,  it  does  not  appear  that  ho  did  either;  and 
viewing  it  as  a  void  or  voidable  instrument,  he  is  not  concluded 
by  it,  unless  it  can  be  inferred,  that  he  afterwards  adopted  and 
ratified  it;  of  which,  however,  there  is  no  evidence;  on  the  con- 
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trary,  it  appears  be  offered  evidence  of  a  verbal  revocation, 
which  the  court  rejected.  I  do  not  mean  to  eay,  that  a  parol 
revocation  could  avoid  a  valid  power,  executed  bj  deed;  but  as 
this  power  was  insuflScient  without  a  subsequent  approval,  adop- 
tion or  ratification,  we  are  fully  authorized  to  assume  the  fact, 
from  the  rejection  of  this  evidence,  and  the  absence  of  anj 
other,  that  there  was  none  such. 

The  case  of  Armslrcng  v.  Toler,  11  Wheat.  258,  is  an  authority 
on  the  principle  involved  in  this  case.  It  was  there  held,  that 
where  a  contract  grows  immediately  out  of,  and  is  connected 
with,  an  illegal  or  immoral  act,  a  court  of  justice  will  not  lend 
its  aid  to  enforce  it;  also  that  if  a  contract  be,  in  part  only,  oon- 
nected  with  the  illegal  consideration,  and  grows  immediately 
out  of  it,  though  it  be  in  fact  a  new  contract,  it  ia  equally 
tainted  by  it. 

Here  it  is  fully  evident,  that  the  circuitous  mode  adopted  to 
effect  this  assignment  and  transfer,  was  intended  as  an  evasion 
of  the  prohibitory  act  of  congress;  therefore,  the  title  thus  ac- 
quired, must  be  pronounced  null  and  void;  and,  the  judgment 
below  must  be  reversed,  and  the  cause  remanded,  if  desired  by 
the  plaintiff  below. 


Haught  v.  Strang. 

[3P0SZBB,177.] 

A  Bill  in  Equitt  may  be  Dismissed  at  any  time  during  the  pendenoy  of  the 

suit,  for  want  of  equity  apparent  upon  its  face. 
Equitt  will  not  Believe  against  a  Judgment,  for  matter  that  might  have 

been  availed  of  as  a  defense,  to  the  action  in  which  the  judgment  was 

obtained. 
Equity  will  kot  Grant  Relief  as  to  matters  of  which  there  is  concozrent 

jurisdiction  at  law,  if  these  matters  have  been  already  submitted  to  and 

passed  upon  by  the  latter  forum. 

Bill  in  chancery,  filed  by  Haughy,  for  relief  against  a  judg- 
ment at  law.  The  bill  stated  that  Strang  had  recovered  jndg- 
ment  against  the  complainaDt  in  an  action  of  trover;  that  the 
property  recovered  was  that  of  the  complainants,  and  that  on 
the  trial  (the  court  having  convened  earlier  than  usual,  when 
he  was  unable  to  assemble  his  witnesses),  unfair  evidence,  as  he 
was  informed,  was  introduced  against  him;  that  an  application 
for  a  new  trial  was  denied.  The  bill  was  dismissed  for  want  of 
equity  upon  its  face. 

Stewart,  for  the  plaintiff. 

EJlis^  contra. 
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By  Court,  Thornton,  J.  This  cause  is  brought  up  by  wiit  of 
error,  from  a  fiual  decree  of  a  chancellor,  dismissing  the  bill  of 
the  plaintiff,  on  motion,  for  want  of  equity  on  the  face  of  the 
bill,  after  answer  filed,  and  after  several  continuances  of  the 
cause. 

The  first  error  assigned,  questions  the  propriety  of  dismissing 
the  bill,  on  motion.  Independent  of  any  general  authority  for 
this  course,  we  have  an  express  rule  of  practice,  which  allows 
it.  The  complainant  can  not  justly  complain  of  a  result,  which 
would  have  been  inevitable  at  the  final  trial,  no  matter  how 
long  protracted,  if  the  merits  of  his  bill  were  disallowed.  The 
time  when  a  bill  is  dismissed  for  such  a  cause,  being  immate- 
rial, the  only  question  which  can  arise,  is,  whether  the  dismis- 
sion was  proper,  with  reference  to  the  matter  which  it  contains. 
The  bill  in  this  case,  reduced  to  its  substance,  is,  to  this  effect: 
The  complaint  was  sued  in  the  circuit  court  of  Tuskaloosa,  in 
an  action  of  trover,  and  a  recovery  had  against  him  by  the  de- 
fendant. It  alleges,  that  the  property  sued  for,  was,  in  truth 
and  in  fact,  that  of  the  complainant;  that  it  had  been  pledged 
to  the  defendant  only;  and  that  the  pledge  was  extorted  by 
daress;  that  on  the  day  when  the  judgment  at  law  was  recov- 
ered, the  court  met  at  an  earlier  hour  than  was  usual  at  that  sea- 
son of  the  year;  so,  that  neither  he  nor  his  witnesses  were  pres- 
ent; that,  as  he  was  informed,  though  he  does  not  say  he  believes 
it,  unfair  evidence  was  introduced  upon  this  trial,  not  relative 
to  the  matter  in  controversy;  that  he  made  an  application  to  the 
presiding  judge  for  a  new  trial,  which  was  unkindly  denied. 

In  deciding  upon  the  propriety  of  dismissing  this  bill,  two 
questions  present  themselves.  The  first  is,  whether  the  matters 
set  forth  were  not  all  properly  cognizable  in  the  court  of  law, 
and  might  not  have  been  fully  availed,  in  defense  of  the  action 
which  he  now  seeks  to  overhaul:  and,  secondly,  whether  the 
facts  alleged,  by  way  of  excuse,  for  not  having  done  so,  are 
BufScient  to  authorize  an  interference  by  a  chancellor,  especially 
as  a  new  trial  has  been  refused  by  the  tribunal  before  whom  the 
whole  matter  transpired.  The  doctrine  is,  that  if  the  matter 
set  up  in  the  bill  constitutes  a  good  legal  defense  to  the  action, 
equity  will  not  entertain  a  couiplaint;  unless  without  any  fault 
or  negligence  on  the  part  of  the  complainant,  by  circumstances 
beyond  his  power  to  control,  an  opportunity  of  making  that 
defense,  was  lost.  As  to  the  matter  of  this  bill,  whether  of 
fraud,  of  duress,  pledge  of  the  property,  or  whatever  else  it 
discloses,  I  entertain  no  doubt,  that  there  was  ample  means  of 
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relief  in  the  trial  of  common  law,  according  to  the  principles 
which  regulate  that  forum;  and  I  am  equally  clear,  that  the 
failure  to  avail  himself  of  them  was  not  the  consequence  of 
such  necessity  as  would  authorize  the  interposition  of  chancery. 

There  is  another  principle  applicable  to  this  case,  as  now 
presented,  which,  in  my  opinion,  is  decisive  against  the  plaint- 
iff. It  is  this:  if  a  matter  of  defense  is  optional  with  a  defend- 
ant, the  court  of  law  and  of  equity,  having  concurrent  juria- 
diction,  however  he  might  defend  at  law  or  not,  yet  if  he 
elect  to  do  so,  and  fail,  he  can  not  afterwards  apply  to  chan- 
cery, unless  that  failure  has  been  occasioned  by  unavoidable 
accident.  Now  the  application  for  a  new  trial  is  one  of  those 
means  of  legal  relief,  which  will,  in  presumption  of  law,  al- 
ways be  allowed  to  prevail,  in  a  case  where  the  matter  has  not 
been  settled  in  such  a  way  as  ought  to  be  conclusive  on  the 
rights  of  the  applicant.  The  very  question  attempted  to  be  agi- 
tated in  this  bill,  we  are  bound  to  consider  as  having  been  de- 
termined adversely  to  the  complainant  when  his  motion  for  a 
new  trial  was  heard  and  overruled  by  the  common  law  judge. 

In  every  view  which  we  can  take  of  this  case,  we  arrive  at 
the  conclusion,  that  the  decree  below  must  be  affirmed. 


EQumr  WILL  hot  Rbuevb  whxbb  thxbb  ib  ak  Adiquats  RnoDT  at 
Uw:  WUlet  y.  Overton,  1  Am.  Dec.  72;  LuUng  y.  Otddes,  16  Id.  606;  ArmB- 
worthy  y.  CheOdre,  24  Id.  273.  In  the  note  to  OUper  v.  Pray,  19  Id.  603» 
the  power  of  a  ooort  of  equity  to  relieve  against  a  jndgment  at  law  ii  ogq* 
■idevad  at  length.    See  alao^  JfeCZure  v.  Miiler,  21  Id.  G22. 


Mebbiwetheb  v.  Gabyin. 


[3POBXKa,im.] 

Tbm  B3E00BD  or  THS  JuDQMKRT  OF  A  CouBT  ov  A  SiSTKa  Stati,  it  attested 
insufficient  compliance  with  the  requirements  of  the  act  of  oongresi 
regulating  the  authentication  of  records,  where  the  certificate  of  the  pre- 
siding judge  is  to  the  effect  that  the  derk  attesting  is  the  derk  of  the 
court  at  the  time  of  his,  the  judge's  certificate,  without  further  stating 
that  he  was  clerk  at  the  date  of  attestation. 

Action  of  debt  brought  by  Merriwether  against  Gburvin.    The 
facts  are  stated  in  the  opinion. 

Siewari^  ioi  the  plaintiff. 

Crabb,  contra. 

By  Court,  Thobhton,  J.    This  was  an  action  of  debt  in  the 
circuit  court  of  Tuskaloosa  county,  upon  a  record  of  a  judgment 


I 


I 


I 


I 


I 


Jaue,  1835.]  Lowbey  v.  Mubbell.  651 

rendered  in  the  state  of  Georgia,  iu  favor  of  the  plaintifi  in  error, 
who  was  the  plaintiff  also  in  the  court  below,  against  the  de- 
fendant. The  record  shows,  that  issues  were  joined  upon  the 
pleas  of  nul  iiel  record  and  of  payment;  aud  that  upon  the  trial 
of  the  first  issue  by  the  court,  the  record  declared  on  was  held 
to  be  iusufficient,  for  a  defect  in  its  authentication;  which  defect 
was,  that  the  certificate  of  the  presiding  jud^e,  omitted  to  state, 
that  the  clerk  who  attested  the  record,  was  clerk,  at  the  date  of 
his  attestation,  and  certified  only,  that  he  was  so  at  the  date  of 
his,  the  judge's  certificate,  and  that  such  attestation  was  in  due 
form. 

That  there  was  error,  in  rejecting  the  record;  for  this  cause 
has  been  decided  in  this  court,  in  the  case  of  Brown  v.  Adair, 
at  July  term,  1831,^  which  decision,  we  still  think,  contains  the 
just  exposition  of  the  act  of  congress,  regulating  the  authenti- 
cation of  judicial  proceedings.  For  this,  which  is  the  only 
matter  presented  to  the  consideration  of  the  court,  by  the  as- 
signment of  errors,  the  judgment  of  the  court  below  must  be 
reversed,  and  the  cause  remanded  for  further  proceedings  to  be 
bad  therein. 


BiooBDB,  Whxn  Pbopxblt  CEBTmsD. — ^Where  two  reoords  of  a  coort  of 
a  aiflter  state  were  prodnced,  attached  by  being  aewed  together,  and  to  the 
fint  in  date  there  was  a  certifioate  of  the  clerk  alone  appended,  to  the  sec- 
ond, certifioates  of  both  clerk  and  judge,  the  certifioate  of  the  latter  officer 
referring  to  that  of  the  former  on  the  first  record,  both  records  were  held 
pwperly  oertified:  We$i  v.  McCotmell,  25  Am.  Dec  191. 


LowBET  V.  Mubbell. 


[3  POBCB,  380.] 

AocsPTAHOB  nr  Patmxnt  or  a  Debt  ot  the  Notes  or  an  In80LTI3it  Bakk, 
the  faot  of  the  insolvency  being  at  the  time  unknown  to  either  party, 
operates  as  a  discharge  of  the  debt. 

Ebbob.    The  facts  appear  from  the  opinion. 

Peck,  for  the  plaintiff. 

By  Oourt,  Satfold,  0.  J.  Murrell  brought  his  action  be- 
fore a  justice,  to  recover  forty  dollars  of  Lowrey,  and  obtained 
judgment  accordingly.  Lowrey  appealed  to  the  circuit  court, 
where  a  trial  was  had  on  the  issues  of  non  offSumptU  and  pay« 

ment. 

«         ■  .  .  ■  ■ 

L  1  Stew,  k  P.  49. 
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It  appears  bj  bill  of  exceptions,  that  Mnrrell  had  lent  to 
Lowrej  one  hundred  dollars,  in  payment  of  which  sum,  Low- 
rej,  in  part  satisfaction,  paid  two  bills  on  one  of  the  banks  in 
Georgia,  of  twenty  dollars  each;  that  several  months  after  the 
institntion  of  the  suit  before  the  magistrate,  the  bank  appeared 
to  have  stopped  payment;  the  particular  time  did  not  appear. 
There  was  no  proof  that  the  notes  had  been  presented  at  the 
bank  for  payment,  or  of  notice  given  to  Lowrey,  or  of  any 
offer  to  return  them  to  him.  The  notes  were  admitted  to  be 
genuine,  and  it  appeared  in  evidence  they  were  worth  about 
fifty  cents  in  the  dollar.  There  was  no  evidence  of  fraud  or 
bad  faith  in  the  payment. 

Lowrey  requested  the  court  to  instruct  the  jury,  that  if  they 
found  the  facts  as  above  stated,  the  plaintiff  was  not  entitled 
to  recover;  also,  that  unless  the  evidence  showed,  a  failure  of 
the  bank  before  the  issuance  of  the  warrant,  which  was  the 
commencement  of  the  suit,  the  plaintiff  could  not  recover. 
All  which  the  court  refused;  but  charged,  that  the  only  ques- 
tion in  the  case  was,  did  the  defendant  owe  plaintiff  a  debt, 
and  did  he  pass  the  notes  in  question  in  payment  of  it;  if  so, 
were  these  notes  of  a  bank  which  had  stopped  payment  before 
they  were  thus  passed;  in  the  latter  event,  they  must  find  for 
the  plaintiff.  The  opinion  of  the  court,  in  refusing  the  instruc- 
tions as  requested,  and  in  giving  the  contrary  charge,  being 
excepted  to,  is  here  assigned  as  erroneous. 

In  the  argument  of  counsel  (which  has  been  ex  parte  plaintiff) 
the  transaction  has  been  treated  as  one  in  which  a  promissory 
note,  or  bill  of  exchange,  has  been  passed  in  the  purchase 
of  an  article  or  in  discharge  of  a  pre-existing  debt.  In 
cases  of  the  former  description  it  has  been  ruled  that,  if 
a  vendor  of  goods  receive  from  the  purchaser  the  note  of 
a  third  person  (such  note  not  being  forged,  and  there 
being  no  fraud  or  misrepresentation  on  the  part  of  the 
purchaser  as  to  the  note,  or  the  solvency  of  the  maker),  such 
note  will  be  deemed  to  have  been  accepted  by  the  vendor  in 
payment  and  satisfaction,  unless  the  contrary  be  expressly 
proved:  Whitbeck  v.  Van  Ness,  11  Johns.  409  [6  Am.  Dec.  883] ; 
Eeed  v.  Cook  and  Cadwell,  15  Id.  241;  also,  in  a  case  of  the 
latter  description,  Wiseman  et  al,  v.  Lyman,  7  Mass.  286,  it  was 
held,  that  where  the  defendant  received  in  payment  of  a  debt 
due  him  from  the  plaintiff,  the  promissory  note  of  a  third  per- 
son,  payable  to  said  defendant,  such  note  is  at  the  risk  of  the 
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defendant,  unless  there  be  fraud,  or  some  agreement  to  the 
contrary. 

There  has,  however,  been  some  coDtrariety  of  decision  on 
these  points,  especially  in  reference  to  pre-existing  debts;  and 
in  such  oases  a  material  inquiry  is,  whether  the  note  of  the 
third  person  was  taken  in  absolute  payment  and  discharge  of 
the  prior  debt;  or  whether  it  was  intended  only  as  a  guaranty 
of  the  debt,  or  conditional  payment.  If  it  be  expressed  or  suf- 
ficiently implied,  that  such  note  was  not  passed  in  absolute 
payment,  or  if  there  be  fraud  or  misrepresentation,  resort  may 
be  had  to  the  original  consideration. 

Payment  of  a  debt  in  a  descnption  of  money,  which,  if 
offered  as  a  tender,  and  not  objected  to  because  of  the  kind, 
would  be  good,  must,  it  would  seem,  be  regarded  as  a  valid 
payment.  A  tender  must,  in  legal  strictness,  be  of  specie,  and 
not  of  bank  notes  or  bills:  3  Stark.  1390.  But  a  tender  in 
bank  notes  is  now  conceded  to  be  legal  and  sufficient,  unless  it 
be  specially  objected  to:  Wright  v.  Ileed,  3  T.  E.  554;  2  Bos.  & 
Pul.  526;  3  Stark.  1390,  note  T,  1392;  2  Saund.  PI.  &  Ev.  368. 

In  Whitbeck  v.  Van  Ness,  6  Am.  Dec.  383,  above  referred  to, 
the  supreme  court  of  New  York  distinguishes  the  effect  of  pay- 
ments in  genuine,  from  payments  in  spurious  bank  notes.  They 
remark,  that  though  the  payee  does  not  assume  upon  himself 
the  risk  of  forgery,  yet  if  the  bill  be  genuine,  and  the  bank  fail, 
the  parties  being  equally  ignorant  of  the  fact,  the  payment  is 
available.  In  a  late  case,  the  same  court  remarks,  in  reference 
to  payment  in  promissory  notes,  that  the  question  is  the  same, 
whether  the  note  be  given  for  a  precedent  or  contemporary  debt, 
or  whether  it  be  the  note  of  the  party,  or  of  a  third  person; 
that  iu  each  case  it  is,  whether  it  was  agreed  to  be  received  as 
payment:  Porter  v.  TakoU  and  Bowers,  1  Cow.  359.  Again,  they 
say,  the  acceptance  of  the  note  of  a  third  person,  on  the  sale  of 
a  chattel  for  the  consideration  money,  is  payment:  3  Cow.  272; 
WkUbeck  v.  Van  Ness,  11  Johns.  415,  note  [6  Am.  Dec.  383.] 

The  case  before  us  is  conceived  to  involve  a  principle  essen- 
tially different.  Bank  notes  usually  pass  as  current  money,  im- 
plying no  warranty  of  solvency  on  the  part  of  the  payer.  From 
the  nature  of  the  subject,  and  the  usage  of  commerce,  a  pay- 
ment so  made,  is  a  full  indication  of  final  settlement;  much 
stronger  than  the  passing  a  promissoiy  note,  bond,  or  bill  of 
exclfkuge,  which  custom  has  not  sanctioned  the  use  of,  as 
money.  Good  faith  is  equally  demanded  in  either  case;  so 
that  for  fraud  or  misrepresentation  respecting  the  quality  of 


654  LowBET  V.  MuBBELL.  [Alabama^ 

either  kind  of  paper,  as  well  as  any  other  article,  or  for  a  falae 
warranty  respecting  it,  doubtless  the  person  paying  or  paasing 
it,  would  be  legally  responsible. 

The  idea  may  be  plausible,  that  if  a  debtor  has  passed  a  cur- 
rency in  payment  of  his  debt,  which  was  believed  at  the  time  to 
have  been  equivalent  to  cash,  but  which  in  fact  was  worth  noth- 
ing, or  only  half  the  nominal  sum,  the  debt,  in  legal  contem* 
plation,  should  remain  unextinguished.  Such  is  admitted 
to  be  the  law  and  justice  of  the  case,  if  the  paper  bo  spurious, 
because  of  the  implied  warranty  of  genuineness  or  title;  but  ac- 
cording to  legal  analogy,  and  the  nature  of  commerce,  it  is 
impracticable  to  carry  the  principle  farther.  If  an  article  of 
property  be  sold  in  good  faith,  without  warranty,  apparently  of 
great  value,  when  in  fact  it  was  of  little  or  none,  the  vendee  is 
without  remedy;  if  in  the  same  contract,  and  in  the  same  good 
faith,  bank  notes  be  taken  in  payment,  and  the  result  should 
afterwards  be  found  so  far  different,  that  the  property  prove 
sound,  but  the  notes  unavailable  from  the  failure  of  the  bank, 
the  loss  must  in  like  manner  be  borne  by  the  vendor.  The 
principle  must  be  the  same  where  the  payment  has  been  made  of 
a  pre-existing  debt.  Bank  notes  are  usually  in  rapid  circulation 
as  cash,  and  are  apt  to  pass  through  many  innocent  hands  after 
the  bank  has  stopped  payment,  and  before  notice  thereof  has 
reached  the  place;  after  which,  nothing  could  be  more  embar- 
rassing to  commerce,  than  to  upset  all  such  transactions;  nor 
would  there  be  any  justice  in  the  principle.  It  would  cany  the 
responsibility  back  to  the  holder  who  first  passed  the  note  after 
the  moment  of  failure,  when  several  subsequent  holders  may 
have  passed  it  in  like  manner,  and  without  loss  to  thenouMlves. 

In  the  present  case,  the  objection  to  the  opinion  of  the  circuit 
court,  goes  farther.  The  notes  appear  to  have  only  depreciated 
about  fifty  per  cent. ;  there  appears  to  have  been  no  offer  to  re- 
turn them — no  diligence  attempted  to  collect  or  receive  the 
money  of  the  bank;  yet  the  party  thus  making  payment  was 
held  responsible  for  the  full  value  of  the  notes,  when  at  least 
they  appear  to  have  been  available  to  the  amount  of  about  half 
their  nominal  value.  But,  independent  of  this  latier  objection, 
there  is  error  in  the  record,  for  which,  the  judgment  must  be 
reversed,  and  the  cause  remanded. 

Patmekt  in  the  Notes  or  ak  Insolvent  Bank. — The  effect  of  suck  pay- 
ment 18  treated  of  in  Ontario  Bank  y.  Lightbody,  ante.  There  a  different  re- 
Bolt  is  reached  from  that  announced  in  the  principal  case,  but  from  the  note 
in  that  case,  it  wV\  be  seen  that  the  decisions  do  not  all  support  its 
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Dyer  v.  Tuskaloosa  BBrooE  Company. 

[2  POBTXB*  296.] 

The  Lboislativb  Power  Extends  to  providing  for  the  laying  ofi^  regulating, 
and  keeping  in  repair,  roads,  highways,  bridges,  and  ferries,  neoeasary 
for  the  public  use  and  convenience. 

Thb  Lboislaturb  mat  at  akt  Time  Resume  Powebs  previously  delegated 
by  it  to  a  public  agent;  therefore  where  a  grant  of  a  ferry  franchise,  by 
the  county  judge,  was  nuule,  and  the  franchise  was  burdened  by  law 
with  a  power  in  the  county  judge  to  establish  any  other  similar  fran- 
chise demanded  by  public  convenience,  the  granting  of  such  second 
franchise,  by  the  legislature,  can  not  be  complained  of. 

AGbant  of  a  Fskbt  Franchise,  to  meet  public  convenience,  is  not  an 
exclusive  grant,  that  will,  on  account  of  the  prohibition  against  impair- 
ing the  obligation  of  contracts,  preclude  the  legislature  from  granting  a 
bridge  franchise,  detracting  from  its  value. 

Where  a  Franchise  has  been  Graitted  Solely  for  Public  Conten- 
lENCB,  there  can  be  no  demand  for  its  depreciation  in  value,  from  the 
subsequent  grant  of  a  similar  franchise. 

Bill  filed  by  Dyer,  prayiug  for  an  injuDction  against  the 
erection  of  a  toll-bridge.     The  facts  appear  from  the  opinion. 

Peck,  for  the  plaintiff. 

Crabb,  contra. 

By  Court,  Hughcogk,  J.  The  complainant  in  this  case, 
charges,  that  he,  for  a  long  time  has  been,  and  now  is,  the 
proprietor  of  a  ferry  across  the  Black  Warrior  river,  opposite 
the  town  of  Tuskaloosa,  under  a  license  from  the  county  court, 
Tuskaloosa  county;  that  the  defendants,  under,  and  by  virtue 
of  an  act  of  incorporation  granted  by  the  legislature  of  this 
state,  are  about  to  erect  a  toll-bridge  across  the  said  river  within 
a  few  yards  of  his  ferry,  which,  if  completed,  will  very  materially 
injure,  if  not  entirely  destroy,  the  value  of  his  ferry.  He  further 
states,  that  he  is  the  proprietor  of  a  piece  of  land  on  the  north 
side  of  the  river,  upon  which  the  defendants  intend  to  place 
one  of  the  abutments  of  the  bridge,  and  through  which  they  in- 
tend to  run  a  road  leading  from  the  bridge  out  to  the  main  public 
roady  leading  from  his  ferry  to  the  country.  He  contends  that 
this  act  of  the  legislature  is  in  violation  of  his  private  rights, 
and  prays  an  injunction  against  the  defendants,  prohibiting  the 
erection  of  the  bridge. 

The  defendaots  have  answered  the  bill,  and  have  admitted 
the  material  facts  as  therein  stated,  but  insist,  by  way  of 
demurrer  to  the  bill,  that  the  complainant  has  not  made  out  a 
case  for  the  iuterposiiion  of  a  court  of  chancery.     The  injunc- 
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tion,  which  was  granted  upon  the  filing  of  the  bill,  was,  on 
hearing  of  the  bill,  answer,  and  demurrer,  dissolved,  and  the 
bill  dismissed;  and  the  case  has  been  brought  to  this  court  for 
revision. 

The  complainant  insists,  that  the  grant  to  him  of  this  feny, 
is  a  contract  between  him  and  the  state,  and  that  this  act  of  in- 
corporation is  unconstitutional  and  void. 

1.  Because  it  operates  to  the  destruction  of  his  grant; 

2.  Because  it  impairs  the  obligation  of  his  contract  with  the 
state;  and 

3.  Because  it  deprives  him  of  his  property,  without  due  pro- 
cess of  law,  and  without  just  compensation. 

An  investigation  into  thie  constitutionality  of  an  act  of  a 
co-ordinate  department  of  the  government,  is  always  a  delicate, 
if  not  a  painful  duty.  But,  when  the  rights  of  individoals  are 
concerned,  and  the  question  is  distinctly  presented,  courts  have 
no  alternative.  Upon  the  faithful  discharge  of  their  duty, 
depends  the  *'  integrity  and  duration  of  the  government;"  and 
if  the  court,  in  the  investigation  of  this  case,  had  found  the 
positions  assumed  by  the  complainant,  sustained  by  the  consti- 
tution and  the  laws,  they  would  not  hesitate  to  pronounce  the 
act  complained  of,  void. 

The  court  has  not,  however,  in  the  view  which  it  takes  of 
complainant's  rights,  in  this  case,  found  anything  in  the  law 
complained  of  which  authorizes  its  interference. 

The  laying  off,  regulating,  and  keeping  in  repair,  roads, 
highways,  bridges,  and  ferries,  for  the  public  use  and  conven- 
ience of  the  citizens,  is  an  exercise  of  the  supreme  authority 
of  the  state,  coeval  with  the  institution  of  civil  society,  and  in- 
dispensable to  the  free  exercise  of  social  and  commercial  inter- 
course; and  as  soon  as  men  cease  to  roam  abroad  as  savages, 
and  lands  become  appropriated  to  private  use,  the  reservation 
for  public  accommodation  of  a  sufficiciency  for  these  purposes, 
is  necessarily  implied,  and  the  mode  of  regulating  its  use,  is 
necessarily  vested  in  the  state.  It  is  a  part  of  the  eminent  do- 
main, and  as  such  is  treated  by  all  writers  on  public  law:  Yatt., 
lib.  1,  c.  20,  sec.  249;  Bynk.,  lib.  2,  c.  15;  Domat,  b.  1,  tit.  8, 
sec.  1.  It  is  upon  this  principle  that  roads  are  laid  out,  and 
that  the  citizens  are  compelled  to  contribute  either  in  money 
or  labor  to  keep  them  in  repair. 

Our  legislatures,  in  the  exercise  of  this  authority,  have  dele- 
gated to  the  judge  of  the  county  court  and  commissioners 
of  roads  in   each  county   in  this  state,  the  power  to  lay  out 
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public  roads,  to  discontiiiue  and  alter  the  same,  when  found 
uselefls,  so  as  to  make  them  more  useful:  Aik.  Dig.  858; 
to  establish  ferries,  by  granting  licenses  to  indiyiduals  under 
certain  regulations:  Id.  363;  and  to  erect  free  bridges,  under 
the  direction  of  the  overseers,  or  to  grant  licenses  for  toll- 
bridges  to  individuals,  under  certain  regulations.  But  in 
sll  cases  where  ferries  and  toll-bridges  are  authorized,  the 
rights  of  the  individuals,  to  whom  the  grants  are  made,  are  held 
subject  to  the  superior  and  paramount  rights  of  the  community. 
The  only  right  secured  by  law,  to  persons  who  have  licenses  to 
keep  ferries,  is  that  **  no  ferry  shall  be  established  within  two 
miles  of  another  already  established,*'  and  in  case  of  toll- 
bridges  within  three  miles,  and  this  right  does  not  extend  to 
ferries  opposite  to  towns.  In  such  cases,  as  many  ferries  may 
be  established  as  the  court  may  think  proper;  and  in  all  cases, 
bridges  may  be  established  alongside  of  ferries,  in  the  discre- 
tion of  the  court;  so  that  in  this  case,  the  right  of  the  com- 
plainant was  and  is  subject  to  the  establishment  of  ferries,  and 
the  erection  of  a  bridge,  even  by  the  county  court,  in  the  imme- 
diate neighborhood  of  his  ferry.  If  the  county  court  could 
then,  have  authorized  the  erection  of  this  bridge,  under  the 
general  road  laws,  it  is  not  perceived  that  the  legislature,  who 
have  invested  the  county  court  with  this  discretion,  are  pro- 
hibited from  making  the  grant  directly. 

It  is  true,  that  the  grant  of  a  ferry  is  a  franchise.  There  is  a 
great  variety  of  franchises;  some  of  them  founded  on  valuable 
considerations,  and  necessarily  exclusive  in  their  nature,  and 
which  the  government  can  not  resume  at  its  pleasure,  or  do  any 
other  act  to  impair  the  grant,  without  a  breach  of  the  con- 
tract. An  estate  in  such  a  franchise  necessarily  implies  that 
the  government  will  not,  either  directly  or  indirectly,  interfere 
with  it,  so  as  to  destroy  or  materially  impair  its  value,  either 
by  the  creation  of  a  rival  franchise  or  otherwise:  Kent  Com. 
458,  459.  But  a  grant  of  a  ferry  over  a  public  water-course, 
and  for  the  convenience  of  the  community,  is  not  such  an  ex- 
clusive grant  as  is  contemplated  in  such  a  case. 

But  it  is  contended,  on  the  part  of  the  complainant,  that  ad- 
mitting the  legislature  have  the  power,  upon  the  principles  of 
public  policy,  to  authorize  the  establishment  of  this  bridge,  and 
thereby  destroy  the  value  of  this  ferry,  that  this  can  only  be 
done  by  making  adequate  compensation  to  him  for  this  loss;  on 
the  principle  that  private  property  can  not  be  taken  for  public 
uses,  without  just  compensation.     If  this  was  a  private  and 
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exclasive  grant,  founded  upon  a  valuable  cousideration  paid 
therefor,  this  argument  would  undoubtedly  be  good.  But,  if 
we  have  suoeessfullj  shown,  that  this  is  not  such  a  grant,  as  we 
think  we  have,  then  this  principle  does  not  apply.  What  prop- 
erty has  the  complainant  in  this  ferry,  except  in  its  use  ?  and  by 
what  tenure  does  he  claim  the  right  to  this  use  ?  It  was  origi- 
nally granted  to  him  for  the  benefit  of  the  public;  that  public, 
it  is  now  thought,  require  greater  facilities — they  have  been 
granted;  and  if  his  profits  are  thereby  lessened,  has  he  any 
cause  of  complaint?  He  received  his  license  subject  to  this 
contingency,  and  must  abide  by  the  consequences.  Suppose 
the  public  conyenience  should  require  the  road  leading  to  a 
ferry  to  be  changed,  and  the  old  road  closed  up.  The  county 
court  has  the  power  given  to  them  to  do  this.  Can  the  owner 
of  a  ferry  at  the  old  crossing,  say,  that  this  must  be  done  only 
upon  paying  him  what  he  may  lose  by  the  change?  The  fal- 
lacy of  the  proposition  appears  too  plain  to  admit  of  elaborate 
illustration. 

But  it  is  contended,  that  the  legislature  have  not  only  wrong- 
fully destroyed  the  value  of  the  ferry,  but  that  they  also  wrong- 
fully authorized  the  taking  of  plaintiff's  land  for  the  abaimenta 
and  the  road. 

By  the  ninth  section  of  the  act  incorporating  this  company, 
it  is  made  the  duty  of  the  superintendents  named  in  the  act,  to 
".select  a  site  for  the  bridge,  and  also  a  site  for  a  road  leading 
to  and  from  said  bridge,  and  mark  out  the  same,  and  apply  to 
the  court  of  roads  and  revenue  for  a  jury  to  assess  the  damages^ 
if  any  shall  be  claimed,  for  the  lands  the  road  may  pass  through, 
whose  duty  it  shall  be  to  appoint  said  jury,  and  as  soon  as  the 
damages  shall  be  paid  by  the  company,  to  order  the  road  to  be 
opened,  under  the  same  rules  and  restrictions  as  other  public 
highways,  and  which  road  shall  be  of  the  first  grade,  until  it 
shall  intersect  other  roads." 

Admitting,  that  as  well  by  the  common  law,  as  by  the  thir- 
teenth article  of  our  bill  of  rights,  private  property  can  not  be 
taken  for  public  uses,  without  just  compensation,  yet  the  court 
can  see  nothing  in  the  section  above  recited  which  conflicts  with 
this  principle.  Here,  as  much  ground  as  is  necessary  for  a 
road  from  the  bridge  to  the  main  public  road,  is  condemned, 
and  x^laced  upon  the  footing  of  other  j^ublic  highways;  but  be- 
fore it  can  be  taken,  a  jury  is  to  assess  damages,  if  demanded^ 
which  damages  must  be  first  paid  before  the  ground  can  be 
used.     This  is  the  ordinary  mode  of  condemning  the  use  of 
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lands  in  such  cases.  A  transfer  of  the  fee  of  the  land  to  the 
company  was  not  necessary,  and  it  is  presumed,  was  not  con- 
templated; and  should  the  bridge  be  destroyed,  and  the  com- 
pany dissolved,  the  use  of  the  ground  would  thereby  revert  to 
the  original  proprietor.  It  is  decided  in  2  Bay  (S.  0.)  88— 
that  the  legislature  of  the  country  is  vested  with  the  power  to 
pass  laws  for  laying  off  roads  and  highways  in  every  part  of  the 
state,  and  to  appoint  commissioners  to  see  them  kept  in  repair, 
whenever  they  may  think  convenient  and  proper,  without  any 
compensation  to  the  owners  of  the  lands  through  which  they 
run.  This,  it  is  said,  is  a  part  of  the  lex  terras — a  condition  at- 
tached to  all  freeholds  and  which  existed  before  magna  charta. 
However  this  may  be,  as  to  compensation;  in  this  case  the  leg*- 
ialature  have  given  the  proprietor  a  mode  of  recovering  dam- 
ages, if  he  thinks  proper  to  demand  them,  equal  to  the  injury 
he  may  sustain. 

We  are,  therefore,  in  every  point  of  view,  in  which  the  case 
can  be  viewed,  clearly  of  the  opinion,  that  the  decree  below 
must  be  afSrmed. 

LiQiSLATimB  MAT  BxGUiATB  THX  Uss  of  » nulrood  franchise  and  limit 
Ibe  amount  of  tolls  thereon,  if  not  deprived  of  that  power  by  a  legislativo: 
oontract  with  the  owners  of  the  road:  Beckman  v.  Saratoga  A  Schenectadjj^ 
R,  B.  (%>.,  22  Am.  Dec.  679. 


Randolph  v.  Pebby. 

[9  POBXSB,  876.] 
All  AffHMMKNT  WITHOUT  CONSIDERATION  TO  PaT  A  DnmBBNT  G0BCPKN8A» 

TICK,  and  one  of  a  character  not  more  certain  than  that  originally  stip- 
nlated,  in  dischai^ge  of  a  liability  upon  a  completed  contract,  is  not 
binding,  nor  does  it  discharge  the  original  contract. 
Obaboks  lOB  WiTNissis  NOT  EXAMINED  ON  THE  TRIAL  may  be  indnded  in 
the  bill  of  costs,  notwithstanding  the  statute  providing  that  the  charges 
of  not  more  than  two  witnesses  to  any  one  fact,  shall  be  allowed,  if  the 
necessity  of  examining  the  witnesses  was  obviated  only  by  admissions  of 
the  opposite  party  or  by  dedaions  of  the  trial  court;  and  the  party 
wishing  to  revise  such  bill  of  costs  must  show,  in  his  bill  of  exceptions^ 
that  these  circumstances  did  not  exist. 

ABSOifPSiT.    The  facts  appear  in  the  opinion. 

Stewart,  for  the  plaintiff  in  error  (defendant  below). 

Erwin,  contra. 

Bj  Court,  Saffold,  C.  J.    The  action  was  assumpsit,  brought 
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in  Greene  cironit  court,  by  Perry,  against  the  plaintiff  in  error, 
to  recover  an  account  for  carpenter's  work. 

There  were  yarious  counts  in  the  declaration,  and  the  general 
issae  was  pleaded.  A  bill  of  exceptions  shows,  that  the  plaint- 
iff below  gave  in  evidence  a  written  agreement,  dated  Greens- 
boro', July  81, 1828,  specifying  the  items  of  work  to  be  done, 
fiize  of  the  house,  etc. ;  and  by  which  Perry  was  bound  to  com- 
plete the  work  on  or  before  the  first  of  January  next  thereafter; 
and  Bandolph  to  pay  him  at  the  same  time  the  sum  of  nine 
hundred  dollars.  This  agreement  was  signed  by  both  the  parties, 
and  to  it  was  appended  the  following:  ''Any  alteration  in  this 
building,  either  in  diminishing  the  amount  of  the  work,  or 
measuring  the  same,  subject  to  reduction  or  addition,  aoooid- 
ing  to  the  usual  charges  of  mechanica" 

After  which,  the  defendant  gave  in  evidence  the  following 
written  agreement:  "  Greensborough,  August  23,  1828. 
Whereas,  since  the  agreement  between  Bolls  Perry  and  B.  C. 
Bandolph,  for  the  wood-work  of  a  brick  building,  dated  July 
81,  1828,  said  Bandolph  has  signified  his  intention  to  alter  the 
plan  of  the  house;  it  is  therefore  agreed  by  said  parties,  that 
there  shall  be  a  reduction  in  the  contract  for  any  work  not  re- 
quired in  the  actual  plan  of  the  building,  or  there  shall  be  an  ad- 
dition for  work  over  and  above  the  contract  of  thirty-first  of  July, 
which  said  reduction  or  allowance  to  be  governed  by  the  rates 
exhibited  in  said  first-mentioned  contract."  This  was  also 
signed  by  both  the  parties. 

Bandolph  introduced,  as  further  evidence  on  his  part.  Perry's 
receipt  for  six  hundred  and  sixty-eight  dollars  and  fifteen  cents, 
expressed  to  be  paid  upon  the  **  within  account."  On  the  op- 
posite side  of  the  same  paper  was  an  account  stated  in  Ban- 
dolph's  handwriting,  containing  various  items  of  work,  with 
prices  set  opposite  each,  amounting  to  seven  hundred  and  thirty- 
eight  dollars  and  seventy-five  cents. 

The  record  further  states,  that  then  the  counsel  for  Perry 
introduced  evidence  to  prove  that  a  portion  of  the  work  was 
done  in  a  manner  superior  to  what  was  required  by  the  plan  of 
the  house,  and  also  other  verbal  evidence  from  which  the  jury 
might  draw  the  conclusion,  that  after  the  execution  of  the  con- 
tract and  the  actual  completion  of  the  house,  the  plaintiff  and 
defendant  had  agreed  to  abandon  the  contract  in  writing,  and 
to  be  governed  in  their  settlement  by  the  "  Tuskaloosa  bill  of 
prices,"  without  proof  of  any  new  consideration  arising  betweeo 
the  parties,  or  any  request  on  the  part  of  the  defendant  that 
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the  contract  in  writing  should  be  abandoned.  This  evidence 
being  objected  to  by  the  counsel  for  Bandolph,  wias  admitted 
by  the  court. 

A  second  bill  of  exceptions  shows,  that  after  the  rendition  of 
judgment  against  the  defendant  below,  he  moved  the  court  to 
instruct  the  clerk  to  exclude  from  the  taxation  of  costs  the 
attendance  of  a  portion  of  the  plaintiff's  witnesses.  The  facts 
appearing,  on  which  the  motion  was  founded  were,  that  about 
sixteen  witnesses  had,  at  different  times,  been  8ufl{)oenaed  for 
the  plaintiff;  that  of  this  number  seven  were  in  actual  attend- 
ance at  the  trial,  but  that  four  only  were  examined.  The  mo- 
tion was  refused,  on  the  ground  that  the  court  would  not  in- 
terfere. 

The  assignments  of  error  are: 

1.  That  the  court  admitted  the  evidence  objected  to,  as 
stated  in  the  first  bill  of  exceptions. 

2.  That  instructions  relative  to  the  taxation  of  costs  were 
refused,  as  stated  in  the  second  bill  of  exceptions. 

On  the  first  point,  the  inquiry  arises,  whether  the  promise 
was  of  such  a  nature,  and  founded  on  a  sufficient  consideration, 
to  render  it  valid  and  binding?  The  rule  of  law  in  this  respect, 
is  said  to  be,  that,  **  if  there  be  not  a  strict  and  undoubted 
moral  obligation,  even  an  express  promise  to  do  that  which  the 
law  did  not  render  compulsory,  will  not  afford  a  cause  of 
action,  in  the  absence  of  an  adequate  consideration:"  Ohit  on 
Con.  12.  It  will  here  be  observed,  that  the  question  is  not 
whether  the  defendant  below  was  bound  to  pay  for  the  work, 
a  fair  and  adequate  price.  To  this  extent,  he  was  bound  by  the 
contract  under  which  the  work  was  done.  The  original  agree- 
ment, which  was  in  writing,  particularly  described  the  contem- 
plated building,  and  fixed  the  price  for  the  work  to  be  done 
upon  it  at  nine  hundred  dollars;  also  stipulated,  that  for  any 
alteration  in  the  plan,  an  addition  or  reduction  of  the  price 
should  be  made,  "  according  to  the  usual  charges  of  mechan- 
ics." These  must  be  assumed  to  have  been  reasonable  and 
adequate  charges,  sanctioned  by  the  custom  and  usage  of  that 
place — Greensborough,  not  Tuskaloosa. 

The  subsequent  written  agreement,  contains  little,  if  any* 
thing  more  than  a  mere  repetition  of  the  same,  that  for  the  in« 
tended  change  of  the  plan,  the  reduction,  or  additional  allow- 
ance, for  such  work  should  be  governed  by  the  rates  exhibited 
in  said  first-mentioned  contract.  Under  this  stipulation,  the 
only  doubt  that  can  arise,  if  any,  is,  whether  the  parties  intended 
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thai  the  reduction,  or  addition  of  price  for  the  alteration,  should 
be  in  proportion  to  the  nine  hundred  dollars  for  the  original 
plan,  computing  the  amount  according  to  that  standard,  or 
whether  the  data  for  this  computation  should  be  the  "  usual 
charges  of  mechanics/'  But  this  question  is  not  presented. 
The  question  is,  whether  the  prior  agreements  were  abandoned, 
and  a  subsequent  valid  contract  entered  into,  that  the  entire 
work  should  be  paid  for  according  to  "the  Tuskaloosa  bill  of 
prices."  Bjr  this  we  understand  is  meant,  a  general  bill  of 
rates,  including  the  various  items  of  mechanical  work  necessary 
in  such  building,  and  which  has  been  adopted  by  the  me- 
dianics  and  used  at  Tuskaloosa. 

That  the  parties  were  competent,  before  this  work  was  done, 
to  agree  on  the  Tuskaloosa  prices,  or  any  other  standard  that 
was  not  so  grossly  unjust,  as  to  furnish  a  presumption  of  fraud 
or  unfairness,  is  not  to  be  doubted.  In  that  case,  the  work  to 
be  done  would  be  a  sufficient  consideration,  and  the  bargain 
would  fix  the  price.  In  the  case  before  us,  the  work  had  been 
completed  under  a  valid  contract  for  what  we  must  assume  to 
have  been  an  adequate  consideration;  so  it  stood,  binding  on 
each  party,  at  the  time  of  the  supposed  subsequent  agreement 
now  insisted  upon  in  lieu  of  the  former.  It  is  shown  that  the 
defendant  below  did  not  request  the  substitution  of  the  Tuska- 
loosa prices,  in  lieu  of  those  under  which  the  work  was  done; 
also  that  no  new  consideration  moved  between  the  parties  aa 
the  foundation  of  this  promise.  It  is  perf ectiy  clear,  that  if  the 
alleged  subsequent  agreement  is  void,  the  former  remains  in 
full  force.  Then  what  consideration  is  there  to  sustain  the  sub- 
sequent agreement  which  it  was  supposed  the  jury  might  infer 
from  the  evidence  offered  ?  The  liability  otherwise  existing  waa 
adequate  to  the  work;  such,  at  least,  is  the  legal  presumption. 
If  so,  there  was  not  even  a  moral  obligation  to  pay  more,  or  ac- 
cording to  any  different  standard.  It  can  not  be  viewed  aa  a 
compromise  of  any  doubtful  right;  for  no  setUement  waa  con- 
summated; there  was  no  liquidation  of  the  demand;  but  the 
claim  waa  left  no  less  subject  to  litigation  than  before.  We  can 
not  infer,  if  that  could  avail  anything,  that  an  adoption  of  the 
different  standard,  would  in  any  degree  have  facilitated  the  set- 
tlement. It  therefore  results,  that  the  promise  or  contract,  if 
such  was  expressed,  was  nudum  pactum  and  void:  Chit,  on  Con. 
11, 12, 13.  Consequentiy  there  was  error  in  the  admission  of 
the  evidence  tending  to  prove  it. 

On  the  second  assignment  it  may  be  remarked,  that  the  statata 
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of  1807  provideBy  that,  in  no  1>ill  of  costs  shall  there  be  allowed 
the  ohaiges  of  attendance  of  more  than  two  witnesses  to  any 
one  fact.  The  facta  here  contemplated,  must  be  understood  to 
include  all  that  are  material,  and  which  may  necessarily  arise 
in  the  progress  of  the  trial,  as  well  incidentally  or  collater- 
ally, as  those  directly  in  issue.  It  can  not  be  presumed  to  have 
been  the  intention  of  the  legislature  to  disallow  the  attendance 
of  witnesses  to  the  successful  party  where,  in  consequence  of 
the  course  adopted  by  the  adverse  party,  or  the  decision  of  the 
court,  the  course  of  the  trial  has  been  diverted  from  the  ordi- 
nary channel,  so  as  to  exclude  or  supersede  the  necessity  of  ev- 
idence,  which  would  otherwise  be  proper.  The  object  seems 
to  have  been  only  to  protect  the  party  against  an  unnecessary 
and  oppressive  accumulation  of  costs  from  the  attendance  or 
introduction  of  more  than  two  witnesses  to  each  material  fact 
necessary  to  be  proven.  From  the  difficult  nature  of  the  sub- 
jeot,  much  must  depend  on  the  discretion  of  the  judge  trying 
the  cause.  But  admitting,  as  held  by  this  court  in  SmWi  v.  Don" 
oUbon,  that  the  construction  of  this  statute  is  a  subject  of  revis- 
ion in  error:  yet  the  particular  facts  and  circumstances  under 
which  the  decision  was  made,  must  be  more  definitely  shown 
than  has  been  done  in  this  case,  before  we  can  pronounce  error 
in  the  decision.  The  record  does  not  ascertain  the  number  of 
material  facts  involved  in  the  trial;  nor  preclude  the  idea  that 
some  admission  on  the  part  of  Bandolph,  some  decision  of  the 
eourt,  or  other  circumstance,  may  not  have  obviated  the  neces- 
mij  of  proof,  which  otherwise  would  have  been  indispensable 
on  the  part  of  the  plaintifiP  below. 

We  must  therefore  say,  that  no  error  on  the  latter  point  has 
been  sufficiently  disclosed.  But  on  the  first,  the  judgment  must 
be  reversed,  and  the  cause  remanded. 

MoDmoASioH  or  an  Existino  Ck>NTBAOT  mnst  be  npcm  a  oonridwiatioM, 
othcnriae  siioh  modifioation  wUl  be  void,  and  will  not  act  at  a  diaoharge  ol 
theoriginal  oontnot:  BmUh  v.  Tunno,  16  Ain.  Deo.  617. 


Ayent  t;.  Read. 

(3POSSKB,480.] 

OoiRiHinBO  TiTia  n  no  Dxtcnse  in  EjacnoNt,  to  alerre  iienafilsaed  vpoo 
a  aheriff's  deed  of  hia  interest  in  the  premises. 

Landlobd  can  not  Jotn  as  Go-defendant  with  his  tenant  sued  upon  snoh 
deedt  for  the  reason  that  his  interests  can  not  be  affected  in  the  soit^ 
as  plaintiff  recoYering  on  snch  deed  comes  into  the  exact  estate  of  da* 
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fendanty  and  wiU,  therefore,  if  defendict  be  a  texiant»  be  after  his 
oovery  also  tenant  with  the  same  rights  and  disabUitiea. 
Iff  TsESPAsa  TO  Try  Ttilbs,  Damaqes  icat  bb  Bbooysbxd  for  the  retention 
of  the  premises. 

Ebbob.    The  opinion  states  the  case. 

Panons,  for  the  plaintiff  in  error  (defendant  below). 

Hopkins^  contra. 

By  Court,  HrraHoocKy  J.  This  was  an  action  of  trespass  to 
fay  titles  and  to  recover  damages,  brought  under  the  statute^ 
in  lieu  of  the  action  of  ejectment. 

There  are  several  assignments,  only  two  of  which  were  argued 
by  the  counsel  for  the  plaintiff  in  error.  The  others,  though 
not  abandoned,  were  not  particularly  noticed,  and  as  the  court, 
on  inspection  of  the  record,  does  not  discover  any  error  in  them, 
they  will  not  be  noticed  in  this  opinion. 

The  errors  that  have  been  argued,  arise  upon  the  following 
state  of  facts. 

Bead  purchased  at  sheriff's  sale,  a  quarter  section  of  land» 
under  a  judgment  against  Avent,  and  brought  this  action  to  te* 
cover  possession.  One  Gaston  applied  to  the  court,  to  be  per- 
mitted to  defend  the  suit,  as  the  landlord  of  Avent,  alleging, 
that  he  had  purchased  the  land  of  Avent,  before  the  judgment 
was  rendered,  under  which  the  land  was  sold.  The  court  re- 
fused to  permit  him  to  defend,  and  also  refused  to  permit  Avent 
to  set  up  an  adverse  title  in  Qaston.  The  court  also  instructed 
the  jury,  that  in  this  action,  the  plaintiff  might  recover  damages 
for  the  detention  of  the  premises,  down  to  the  day  of  the  trial 
of  the  cause. 

1.  Upon  the  first  part  of  this  case,  it  is  to  be  remarked,  that 
as  a  general  rule,  a  defendant  in  ejectment  may  set  up  against 
the  plaintiff,  an  outstanding  title  in  another,  and  the  landlord  may 
be  permitted  to  defend  by  being  made  a  co-defendant.  But  this 
rule  has  exceptions,  and  this  is  one  of  them.  It  has  been  held, 
3  Oai.  188;  10  Johns.  223,  that  in  ejectment,  by  a  purchaser 
under  a  sheriff 's  sale,  against  the  debtor,  who  refuses  to  give 
up  possession,  the  defendant  can  not  show  title  in  another;  for 
the  plaintiff  comes  into  exactly  each  estate  as  the  debtor  had; 
and  if  it  was  a  tenancy,  the  plaintiff  will  be  tenant  also,  and 
will  be  estopped  in  a  suit  by  the  landlord  from  disputing  his 
right,  in  the  same  manner  as  the  original  tenant,  who  becomes 
guasi  tenant  at  will  to  the  purchaser.  The  same  principle  was 
recognised  also  in  1  Johns.  Oas.  162;  1  Johns.  44;  in  12  Id.  182» 
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and  in  the  case  of  ScoU  v.  Hancock,^  in  this  court.     There  Tvas 
DO  error  therefore,  in  this  part  of  the  case. 

As  to  the  second  point  in  relation  to  the  damages.  The  act 
abolishing  fiotitious  proceedings  in  this  action,  declares  that  the 
plaintiff  shall  indorse  on  his  writ  that  the  action  is  brought  as 
well  to  try  titles  as  to  recover  damages,  and  that  if  he  recover, 
he  shall  be  entitled  to  an  execution  for  possession,  as  well  as 
costs  and  damages.  This  act  received  a  construction  in  the  case 
of  White  V.  SL  Ouirons,  Ala.  831  [12  Am.  Dec.  56],  which  sus- 
tains the  decision  of  the  court  in  this  case.  It  was  there  de 
cided,  that  the  ''recovery  of  damages,  to  the  extent  of  the 
mesne  profits, is  an  appropriate  object  of  the  action  of  trespass." 
The  legislature,  in  giving  this  action,  intended  not  only  to 
abolish  the  legal  fictions  in  the  action  of  ejectment,  but  also  to 
enable  the  plaintiff  in  the  same  suit  to  recover  full  satisfaction 
for  the  detention  of  the  premises,  and  thereby  accomplish  in 
one  action,  what  before  could  only  be  done  by  two;  to  do  this, 
damages  must  be  allowed  from  the  commencement  of  the  tres- 
pass, down  to  the  time  of  trial. 

The  judgment  must  therefore  be  affirmed. 

OuTSTANDiNa  TmjB,  to  be  a  defense  in  ejectment,  mnst  be  *  present,  sub- 
listuig,  and  operative  title:  Jackgon  v.  Hudsanf  3  Am.  Dec.  600.  Such  title 
oan  not  be  eet  up  where  there  has  been  adverse  possession  for  twenty  years: 
Jaekfon  v.  Harder,  4  Id.  500. 


Haynes  V.  Sledge  and  Maxy. 

12  POBTEB,  690.] 

That  thb  Obioikal  Wbtf  Issued  on  Sondat  is  a  good  plea  in  abatement. 

A  Repuoation  to  such  Plba  may  show  facts  making  of  the  case  an  ex- 
ception to  the  general  rule  avoiding  such  process,  and  it  seems  that  the 
dzcamstances  which  by  statute  excuse  the  service  of  process  on  Snnday, 
also  authorize  its  issuance  on  that  day. 

Tbbspass  on  the  case  brought  by  Sledge  and  Maxy  against 
Haynes.     The  opinion  states  the  case. 

Goldthtoaite,  for  the  plaintiff,  cited  7  Com.  399;  2  Dyer,  168. 

By  Court,  Thornton,  J.  This  was  an  action  of  trespass  on 
the  case,  brought  by  the  defendants  in  error,  who  were  plaint- 
ifis  below,  against  the  present  plaintiff.  The  only  error  assigned 
is,  that  the  court  below  sustained  the  demurrer  of  the  defend- 
ants to  the  plea  in  abatement,  filed  by  the  plaintiff.     The  plea 

1.  3  stew,  k  p.  44. 
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was,  that  tbe  original  writ  issaed  on  Sunday,  as  was  apparenib 
from  its  teste.  Tbe  maxim  of  the  common  law,  ''Dies  DominicuM 
non  estjuHdicus,"  as  we  learn  from  all  the  authorities,  which  we 
consult  for  its  principles,  expressly  embraced  and  avoided  every 
original  process  obnoxious  to  this  objection:  20  Yin.  Abr.  62, 
68,  tit.  Sunday;  7  Com.  Dig.  399;  3  Burr.  1598;  2  Dyer,  168, 

There  is  no  provision  in  our  constitution,  or  any  enactment 
of  our  legislature,  which,  by  implication,  or  expressly,  in  the 
letter  or  spirit  of  it,  abrogates  this  rule.  The  declaration  of 
rights  contains  several  clauses  on  the  subject  of  religion,  all  of 
which  have  for  their  object  the  preservation  of  the  rights  of 
conscience,  and  the  security  of  the  citizen  from  any  violation 
of  his  civil  rights,  privileges,  and  capacities,  by  means  of  anj 
religious  testes,  or  ecclesiastical  establishments.  It  is  expressly 
said,  no  human  authority  ought  in  any  case  whatever,  to  con- 
trol or  interfere  with  the  rights  of  conscience.  Now,  if  by  ex- 
press legislation,  every  original  writ  were  declared  void,  which 
issued  on  Sunday,  I  could  not  say  that  such  an  act  was  in  vio- 
lation of  tbe  letter  or  spirit  of  tbe  constitution.  I  would  rather 
incline  to  the  opinion,  that  it  would  not  be.  For  although  a 
Jew,  a  Turk,  or  a  religious  sectarian  of  any  conceivable  faith,  or 
persuasion,  might  fill  tbe  office  of  clerk,  and  the  doing  of  the 
forbidden  act,  would  be  no  hurt  to  his  conscience,  and  a  fruit- 
ful source  of  profit;  yet,  such  a  municipal  regulation  of  the 
functions  of  tbe  office  would  surely  be  no  violation  of  the  rights 
of  conscience;  nor  unconstitutional  preference,  of  one  sect  to 
another;  nor  establishment  of  religion  by  law.  Then  the  com- 
mon law  rule  doing  the  same  thing,  would  be  liable  to  no 
greater  objection. 

We  do  not  hesitate  to  declare,  that  it  is  incompetent  to  the 
judiciary,  to  abolish  this  rule  of  the  common  law.  To  decide 
that  a  writ  issued  on  Sunday,  is  valid,  would  be  equivalent  to 
saying  that  the  performance  of  the  official  duties  of  a  large 
class  of  public  functionaries,  is  as  obligatory  upon  them,  on 
this  day,  as  on  any  other;  for  if  tbe  officer  may  do  so,  it  might 
well  be  argued  that  he  must;  and  we  would  by  judicial  decision 
be  imposing  a  duty  upon  him,  contrary  to  the  common  law, 
which  tbe  legislature  have  never,  in  this  instance,  thought 
proper  to  abolish. 

We  have  a  statute,  Aik.  Dig.  400,  making  void,  to  all  intents 
and  purposes,  tbe  service  of  any  process  on  Sunday,  except  in 
criminal  cases,  or  for  a  breach  of  tbe  peace,  unless  upon  affi- 
davit made  as  prescribed,  "  that  under  cover  of  the  said  first 
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day  of  the  week,  the  person  liable,  intends  to  withdraw  or  es* 
eape  from  the  state."  It  would  seem  to  me,  that  in  those  in- 
stances, where  from  the  urgent  necessity  of  the  case,  service  of 
process  is  authorized,  its  issuance  is  under  the  same  circum- 
stances, rendered  a  matter  of  duty;  and  being  provided  for  the 
prevention  of  fraud  and  iniquity,  could  not  shock  the  moral 
and  religious  sense  of  the  community,  as  a  general  disregard 
of  the  sabbath,  assuredly  would.  If  the  writ  in  this  case  had 
been  issued  under  circumstances  making  it  an  exception  from 
the  general  rule,  or  if  other  facts  exist,  which  would  avoid  the 
plea,  it  would  have  been  competent  to  the  party  to  have  shown 
it  by  his  replication;  and  as  by  the  decision  of  the  court,  it  was 
held  that  no  such  showing  was  necessary,  the  opportunity  will 
still  be  allowed  for  the  plaintiff  to  do  so. 
Let  the  judgment  be  reversed,  and  the  cause  remanded. 


Judicial  Acts  Done  on  Sunday:  See  note  to  Coleman  v.  Henderson f  13 
Am.  Deo.  290;  and  aIbo  Story  v.  EUioU,  18  Id.  423  and  note. 


CnAMBEBLAINy  Adm'b,  V.  BaTES,  Adm'b. 

[2  POBTKB,  650.] 

Tbb  Refrxseittatives  or  a  Deceased  Administrator  are  Hesfonsiblx 
for  the  assets  of  the  first  estate,  converted  by  their  decedent,  during  hii 
administration,  to  those  persons  only  to  whom  the  deceased  was  during 
his  life  liable. 

The  Authority  of  an  Administrator  de  bonis  non  extends  only  to  suoh 
personalty  of  the  first  decedent  as  remains  unaltered  or  unconverted  by 
his  predecessor;  therefore  an  action  will  not  lie  by  such  administrator, 
against  the  representatives  of  his  predecessor,  to  recover  the  amount  oi 
converted  assets  of  the  estate  in  their  hands. 

Error.     The  opinion  states  the  case. 

By  Court,  Saffold,  0.  J.  The  action  was  assumpsit,  brought 
by  Chamberlain,  as  administrator  de  bonis  non  of  the  estate  of 
Negus,  to  recover  of  the  defendant,  as  administrator  of  James 
P.  Bates,  the  former  administrator  of  said  Negus,  a  sum  of 
money  received  by  the  latter  in  the  course  of  his  partial  ad- 
ministration of  said  estate,  and  which  he  had  failed  to  pay  over, 
or  otherwise  to  account  for. 

To  the  declaration  to  this  effect,  was  filed  a  general  demurrer, 
on  which  the  court  gave  judgment  for  the  defendant. 

This  judgment  on  demurrer  is  assigned  as  erroneous,  and  ii 
the  only  question  for  revision. 
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This  qaesiioii  ib  now  for  the  first  time  presented  for  the  con- 
sideration  of  this  court:  it  is  not  unimportant  in  principle,  nor 
entirely  free  from  diffionlty.  Yet  as  the  argument  has  been 
brief,  and  ex  parte,  I  will  but  concisely  investigate  a  few  of  the 
prominent  points  necessarily  involved. 

The  principle  is  sufficiently  clear,  that  an  executor  or  ad- 
ministrator, during  the  progress  of  the  administration,  is 
directly  responsible  to  creditors,  to  the  extent  of  assets  re- 
ceived; and  ultimately  to  the  legatees  or  distributees  for  any 
residuum  of  the  personalty;  and  consequently,  after  the  death 
of  an  executor  or  administrator,  his  executor  or  administrator 
is  in  like  manner  responsible  if  all  the  assets  have  been  actually 
converted  by  the  former,  so  as  to  leave  no  authority  for  the 
appointment  of  an  administrator  de  bonis  non,  I  do  not  under- 
stand these  principles  to  be  contested  on  this  occasion;  but  it 
is  insisted,  that  where  the  executor  or  administrator  dies  pend- 
ing the  administration,  leaving  goods,  chattels,  etc.,  unadmin* 
istered,  and  an  administrator  de  bonis  non  has  been  appointed, 
the  representatives  of  the  former  are  responsible,  not  to  the 
creditors,  or  others  interested  in  the  estate,  but  to  the  succeesor 
in  the  same  trust.  An  argument  used  to  sustain  this  principle 
is,  that  in  this  state,  unlike  the  law  of  England,  all  debts  are  of 
equal  degree,  except  some  unimportant  privUeged  charges; 
and  that  in  case  of  insolvency  (as  may  be  the  situation  of  this 
estate),  the  executor  or  administrator  must  exhibit  to  the 
county  court  the  amount  of  all  claims  and  assets,  and  represent 
the  estate  insolvent  to  the  end  that  ratable  dividends  may 
be  ascertained  and  paid  over,  by  order  of  the  court;  that  where 
the  first  executor  or  administrator  has  died  or  resigned,  it  is 
impracticable  to  adjust  the  estate,  according  to  our  system, 
unless  his  representatives  be  held  resi>onsible  to  the  adminis- 
trator de  bonis  nern. 

To  this  argument,  perhaps  a  sufficient  answer  would  be,  that 
a  change  of  the  law  in  one  respect,  which  merely  creates  the 
necessity  of  a  corresponding  change  in  another,  can  not  of  itself 
produce  the  latter  effect,  though  injury  or  inconvenience  should 
result  from  the  incongruity.  But  I  do  not  perceive  any  in- 
creased difficulty  from  the  adoption  of  our  system,  even  in 
cases  of  insolvency,  to  which  only  the  argument  applies.  It  is 
the  duty  of  the  executor  or  administrator,  in  all  cases,  to  ascer- 
tain the  condition  of  the  estate,  within  a  reasonable  time,  and 
if  there  be  a  deficiency  of  assets  to  pay  all  the  debts,  to  repre- 
sent the  facts  to  the  county  court,  and  have  the  estate  declared 
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insolvent.  If  he  use  the  necessary  precaution  to  make  no 
nndue  appropriation  of  the  funds,  he  can  generally  do  so  under 
either  system.  Nor  do  I  discoyer  that  the  difficulty  is  greater 
under  our  equality  of  debts^  than  in  England,  where  the  dif- 
ferent degrees  are  allowed.  If  an  executor  or  administrator 
under  laws  recognizing  priority  of  debts,  pay  one  of  inferior 
degree,  leaving  others  of  superior,  unprovided  for,  he  is  con- 
sidered as  having  made  the  payment  in  his  own  wrong,  and  is 
no  less  chargeable  with  the  latter.  In  like  manner,  if  one 
under  our  law  of  equality,  where  there  is  a  deficiency  of  assets, 
pay  all,  or  a  larger  proportion  of  any  debt,  than  the  ratable 
proportion,  he  must  be  considered  as  having  paid  so  much  in 
bis  own  wrong,  and  on  that  account  is  not  the  less  responsible 
to  other  claimants.  But  it  does  not  follow,  from  any  of  these 
views  of  the  subject,  that  it  is  not  the  duty  of  the  first  executor 
or  administrator,  or  in  case  of  failure  of  the  administrator  de 
homs  norif  if  the  estate  be  insolvent,  to  cause  it  to  be  so  de- 
clared as  early  as  practicable,  and  then,  with  the  aid  of  the 
court  and  commissioners,  to  cause  it  to  be  finally  closed,  pur- 
suant to  our  statute  regulations.  Nor  does  it  necessarily  result 
from  the  nature  of  the  procedure,  that  this  settlement,  though 
arising  on  the  report  of  insolvency  by  an  administrator  de 
b(mi8  non,  might  not  equally  embrace  all  the  accounts  of  the 
first  administrator  or  executor,  so  as  to  extend  to  his  represent- 
atives the  same  exemption  from  suits,  that  in  such  case,  is  pro* 
vided  for  the  administrator  causing  the  declaration  of  insolvency, 
except  as  to  judgments  previously  obtained  against  him,  which, 
like  payments  made,  imply  an  admission  of  sufficient  assets. 

The  plaintiff,  in  support  of  his  right  of  action,  relies,  as 
authority,  upon  a  decision  of  the  supreme  court  of  Massachu* 
setts,  where,  as  he  suggests,  the  statute  provides  pro  rata  pay- 
ments, in  case  of  insolvency,  in  a  manner  similar  to  ours.  It 
is  the  case  of  Jeweti  v.  JeweU^  Adm'x,  5  Mass.  275.  It  is  true, 
that  the  remarks  of  Chief  Justice  Parsons,  who  delivered 
the  opinion  of  the  court,  afford  some  countenance  to  the  prin- 
ciples insisted  on  in  support  of  this  action,  but  that  case  was 
essentially  different  from  this,  and  the  question  originated  out 
of  an  act  of  th^  probate  court,  in  removing  an  administratrix 
from  the  trust,  pending  an  action  against  her  by  a  creditor  of 
the  intestate,  which  removal  was  by  authority  of  a  statute  of 
that  state,  the  special  provisions  of  which,  or  how  far  they 
may  have  influenced  the  decision,  do  not  appear.  The  want  of 
assets,  and  this  removal,  were  pleaded  as  matter  of  defense,  and 
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on  demarrer,  the  plea  was  Bosiained.  In  giving  the  opinion^ 
the  chief  justice  remarked,  that  if  the  defendant  had  assets,  she 
most  account  for  them  with,  and  pay  them  over  to  the  succeed- 
ing administrator.  But  in  sapport  of  this  position  he  cited  no 
authority.  And  in  conclusion,  he  said,  that  considering  the 
manner  in  which  the  assets  of  the  deceased  were  appropriated 
by  their  law,  the  court  were  of  opinion  the  plaintiff  could  no 
longer  sustain  his  action.  He  had,  however,  previously  admit- 
ted, that  at  common  law,  the  defendant  might  retain  sufficient 
assets  for  the  payment  of  the  debt  against  the  subsequent  ad- 
ministrator; but  he  proceeded  on  the  principle,  that  the  common 
law  mode  of  marshaling  the  assets  for  the  payment  of  debts, 
according  to  their  degrees  of  priority,  may  have  given  a  sanction 
to  the  retainer,  which  their  statutes  did  not.  Whatever  may 
be  the  correct  rule  of  decision  respecting  the  right  of  a  removed 
administrator  to  retain  assets  in  such  case,  especially  under  the 
statute  of  that  state,  I  think  it  may  be  safely  assumed,  that, 
according  to  the  common  law,  remaining  unimpaired  in  thi^ 
state,  the  representatives  of  a  deceased  executor  or  adminis- 
trator may  here  retain  a  sufficiency  of  the  converted  assets  to 
satisfy  all  demands,  which  were  chargeable  against  the  latter, 
in  the  fiduciary  capacity  during  the  continuance  of  the  tmst. 
The  law  and  the  reason  may  be  different  in  the  case  of  removal, 
which  implies  dereliction  of  duty,  and  a  consequent  neoessitj 
for  prompt  settlement. 

Such  is  the  spirit  of  our  statute  on  this  subject,  which  has 
also  been  referred  to  in  support  of  this  action.  It  authorizes 
the  orphans'  court,  where  administration  has  been  granted  on 
insufficient  security,  to  require  other  that  is  sufficient:  also 
where  any  administrator  has  embezzled,  wasted,  or  misapplied, 
all,  or  any  of  the  decedent's  estate,  or  shall  refuse  or  neglect  to 
give  bond  with  security  as  aforesaid,  to  forthwith  revoke  or  re- 
peal the  letters  of  administration,  and  grant  others  to  such  per- 
son entitled  thereto,  as  will  give  the  requisite  bond.  The  sub- 
sequent administrator  "  may  have  actions  of  trover,  detinue,  ac- 
count, and  on  the  case,  for  such  goods  or  chattels  as  came  to 
the  possession  of  the  former  administrator,  and  were  withheld, 
wasted,  embezzled,  detained,  or  misapplied,  by  any  of  them,  and 
no  satisfaction  made  for  the  same."  By  this  I  would  under- 
stand, that  authority  is  given  to  the  new  administrator,  imme- 
diately, to  institute  either,  or  all  the  actions  mentioned,  that 
may  be  most  appropriate  for  any  misconduct,  or  either  of  the 
wrongs  therein  specified.    It  is  justly  to  be  inferred,  that  the 
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legislature,  by  ezpresslj  prescribing  these  remedies,  intended  to 
confer  on  the  subsequent  administrator,  more  extensive  powers 
than  bj  the  common  law,  are  incident  to  administrators  de  bonis 
nan;  otherwise  it  would  have  been  sufficient  merely  to  have  au- 
thorized the  removal,  and  the  subsequent  appointment. 

On  the  part  of  the  defendant  has  been  cited  the  case  of  Cole* 
man,  adm'r,  v.  McMurdo  et  a/.,  5  Band.  51.  The  action  was  by 
an  administrator  de  bonis  non,  against  the  representatives  of  the 
former  administrator,  as  is  the  case  before  us.  The  president 
of  the  court  being  absent,  the  other  judges  gave  their  opinions 
seriatim,  at  great  length,  and  after  full  discussion.  The  decis- 
ion  denied  the  right  of  action,  Judge  Coalter  alone  dissenting. 
He  also  inclined  to  admit,  that  the  common  law  was  against 
the  right  of  action,  but  contended  for  the  right  in  Virginia, 
on  the  ground  of  long  usage,  and  the  operation  of  statutes  in 
that  state,  which  the  majority  of  the  court  determined  to  have 
been  repealed. 

Judge  Carr  adopts  the  principle,  that  if  an  executor  dies  in- 
testate, only  the  personal  estate,  the  property  whereof  is  not 
altered,  shall  go  to  the  administrator  de  bonis  non,  and  not  to 
the  next  of  kin  of  the  executor;  because,  from  the  time  the  ex- 
ecutor dies  intestate,  the  first  testator  dies  intestate  also,  and  it 
was  the  executor's  own  fault  that  he  did  not,  as  he  might,  alter 
the  property:  2  P.  Wms.  210,  840.  Again,  ''  that  everything  is 
onadministered,  which  has  not  been  reduced  into  actual  posses- 
sion, and  converted  by  the  administrator;"  also,  "  that  an  ad- 
ministrator de  bonis  non,  is  entitled  to  all  the  goods  and  per- 
sonal estate,  such  as  terms  for  years,  household  goods,  etc., 
which  remain  in  specie,  and  were  not  administered  by  the 
first  administrator;  as  also  debts  due  the  intestate."  Such  ia 
found  to  be  the  doctrine  of  the  common  law:  Bac.  Abr.,  tit. 
Ex'rs  and  Adm'rs;  Tangrey  v.  Brown,  1  Bos.  &  Pul.  810. 

From  these  principles  it  results,  that  the  authority  of  an  ad- 
ministrator de  bonis  non,  embraces  only  such  of  the  personalty 
of  the  first  decedent  as  remains  unadministered,  t.  e, ,  in  specie, 
unaltered  or  unconverted  by  his  predecessor.  Hence  it  is,  that 
the  letters  or  commission  of  an  administrator  de  bonis  non  is 
held  to  extend,  as  his  title  imports,  to  the  unadministered 
assets  alone,  and  so  far  only  is  one  in  that  capacity  to  be  re- 
garded a  trustee  for  distributees,  and  representatives  of  the 
testator  or  intestate.  In  the  Virginia  case  cited,  Judge  Greene 
remarks,  that,  "  no  case  has  ever  occurred  in  England,  in  which 
an  administrator  de  bonis  non  has  ever  asserted  a  claim  against 


672  Ohambeblain  r.  Bates.  [Alabama, 

the  representativeB  of  a  deceased  executor  or  administrator,  at 
law  or  in  equity,  for  an  account  of  the  assets  wasted  or  con* 
▼erted  to  his  own  use,  by  the  executor  or  administrator;  and, 
consequently,  no  adjudged  case  is  to  be  found  expressly  affirm- 
ing or  denying  the  propriety  of  such  a  claim.  He  also  draws 
what  appears  to  be  the  just  and  necessary  distinction  between 
an  administrator  de  bonis  non,  and  a  temporary  administrator 
commissioned  to  act  during  the  minority,  absence,  etc.,  of  the 
person  entitled  to  the  general  trust;  a  distinction  which  the 
argument  of  the  plaintiff's  counsel  in  this  case  would  haTO  the 
effect  to  destroy.  He  says  the  commission  of  an  administrator 
de  bonis  rum  gives  him  only  the  goods  not  administered;  "whilst 
in  cases  of  an  infant,  executor,  or  administrator,  or  where  one 
entitled  to  admiDistration,  or  as  executor,  is  absent,  or  is  ob- 
structed by  a  pending  suit,  whenever  the  impediment  is  remoTed, 
a  general  probate  or  administration  is  granted  to  him  for  the 
whole  estate,  and  the  administration  is  granted  in  the  mean  while 
to  the  administrator  durante  minori  cetcUe  or  durante  absentia^ 
or  pendente  lite,  for  the  use  of  the  executor  or  administrator, 
to  whom  a  general  probate  or  admiuistration  may  afterwards 
be  committed.  They  are  only  the  bailees  of  such  general  ex- 
ecutor or  administrator,  and  therefore  responsible  to  them." 
80,  if  administration  be  granted  to  an  improper  person,  or  by 
an  improper  court,  and  afterwards  revoked,  the  subsequent  ad- 
ministrator properly  appointed,  has  a  general  commission  of 
the  admistration,  and  is  thereby  entitled  to  call  the  displaced 
administrator  to  account,  as  in  case  of  an  executor  de  son 
tort:  11  Vin.  Abr.  117,  pi.  4. 

In  the  case  of  an  executor  or  administrator,  who  has,  for  mis- 
conduct, been  removed  from  the  trust,  I  have  already  conceded 
that  the  reason,  and  at  least  our  statute  laws,  are  different;  that 
in  such  case,  to  a  greater  extent,  the  unfaithful  or  incompetent 
trustee  may  be  called  to  an  immediate  account  by  the  adminis- 
trator de  bonis  non,  who  has  been  deemed  more  worthy  the  trust; 
iiai  though  this  transfer  of  the  assets  or  interests  effects  noth- 
ing towards  the  final  settlement  of  the  estate,  except  to  render 
it  more  secure,  this  object  alone  may  be  a  sufficient  inducement 
for  the  change.  Where,  however,  the  necessity  for  the  new  ap- 
pointment originates  in  no  complaint,  or  distrust  of  the  former 
trustee,  but  as  a  consequence  of  his  death,  no  such  danger  is  to 
be  presumed.  This  being  the  case  before  us,  the  statute  re- 
ferred to  does  not  apply  to  it,  nor  am  I  convinced  that  all  our 
statute  regulations  concerning  the  settlement  of  estates  have 
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materially  changed  the  policy  in  respect  to  the  question  pre- 
sented; if  they  have,  the  authority  of  the  legislature  must  be 
revoked  to  change  the  remedy:  the  judiciary  is  incompetent. 

Another  view  of  the  subject  presented  by  Judge  Greene,  in 
the  case  cited,  is  not  inapplicable  to  our  system,  and  tends  fur- 
ther to  reconcile  even  the  policy  of  limiting  the  authority  of 
administrators  de  bonis  non^  as  above  proposed.  Under  this 
rule  of  practice,  he  says,  the  creditors  have  an  immediate  rem- 
edy against  the  executor  or  administrator  of  the  predecessor* 
in  which  it  is  only  necessary  to  prove  a  waste,  or  conversion,  to 
an  amount  sufficient  to  satisfy  the  demand,  and  not  to  settle 
accurately  the  accounts  of  the  administration;  and  vdthout  the 
intervention  of  the  administrator  de  bonis  non,  all  creditors  to 
the  extent  of  the  fund  in  question,  would  be  secured  by  bonds 
given  by  the  legatees  to  the  executor  or  administrator  of  the  ex- 
ecutor or  administrator,  to  indemnify  him  against  debts  of  the 
first  testator,  which  may  appear  and  be  recovered  against  him. 
He  alone  being  responsible  to  the  creditors  for  the  fund  for 
which  his  testator  or  intestate  was  responsible,  he  is  the  proper 
and  only  proper  person  to  whom  those  bonds  should  be  given; 
whereas,  if  the  administrator  de  bonis  non  has  a  right  to  re- 
<K>ver  this  fund,  it  will  be  burdened  with  two  commissions  in* 
stead  of  one,  or  even  more  than  two,  if  there  be  several  succes- 
sive administrators  de  bonis  non.  The  creditors  would  be  de- 
layed until  after  a  tedious  litigation;  the  accounts  of  the  first 
executor  or  administrator  were  finally  settled  in  the  suit  of  the 
administrator  de  bonis  non,  and  he  had  been  enabled  to  coerce  the 
payment  of  the  money,  and  their  rights  would  be  varied  aa 
aforesaid.  They  might  be  further  delayed  by  the  necessity  of  a 
suit  against  the  administrator  de  bonis  non,  and  so  the  legatees 
and  distributees  would  also  be  delayed,  not  only  by  the  first 
suit  by  the  administrator  de  bonis  non,  but  by  their  suit  against 
him  for  a  settlement  of  his  accounts;  and  the  hazard  of  loss  to 
creditors,  legatees,  and  distributees,  would  be  doubled,  trebled, 
or  quadrupled,  according  as  there  were  one  or  more  successive 
administrators  de  bonis  non  from  the  possible,  and  indeed  com- 
mon insolvency  of  executors  and  administrators,  and  their  se- 
eurities. 

The  opinions  of  the  majority  of  the  court  in  the  case  cited  of 
Coleman,  adm'r,  v.  McMurdo,  resulted  in  the  conclusion,  that  an 
administrator  de  bonis  non  can  not  sue  the  representative  of  a  for- 
mer executor  or  administrator,  either  at  law  or  in  equity,  for  as* 
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sets  wasted  or  converted  bj  the  first  executor  or  administrator; 
bat  such  suit  may  be  brought  directly  by  creditors,  legatees,  or 
distributees. 

The  opinion  of  this  court  sustains  the  same  principle,  in  ref- 
erence to  the  common  law  and  statutes  of  this  state. 

The  judgment  of  the  circuit  court  must  therefore  be  aflSrmed. 


The  rale  adopted  in  the  principal  case  baa  been  changed  by  atatata  la 
Alabama:  Clay  Dig.  194.  aec  9;  Rev.  Code,  9,  tit.  4,  pt.  2. 
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P&mcE  V.  Case. 

[10  Comaonocnr.  876.] 
LiciNn  EzsouTKD  IS  Obnzballt  Irbevogablb,  bat  not  where  some  other 

principle  of  law  is  to  be  violated  by  such  a  conBtniction. 
LifSSNSB  TO  Ebect  AND  Madttain  A  HousE  OF  Other  structore  on  one's  land, 

though  executed,  is  not  irrevocable,  because  such  a  construction  would 

be  in  effect  a  violation  of  the  statute  of  frauds. 
IhncBASKB,  OF  Land  without  Notice  of  a  License  given  to  another  to  ereet 

and  use  a  house  thereon,  is  not  bound  thereby,  though  the  lioense  has 

been  executed. 
LiCENsxs's  Possession  of  the  House  is  not  Notice  to  the  purchaser  in  such 


LiOENSB  MERELY  Pbbsonal,  When. — ^A  license  to  another  to  erect  a  hoas« 
for  his  use  on  the  licensor's  land  ia  a  mere  personal  privilege,  and  expires 
with  the  death  of  the  licensee. 

Beootsbt  in  Ejectment  bt  a  Pubchaseb  is  Notice  to  the  heirs  or  assigns 
of  the  deceased  licensee  to  remove  the  building. 

Fazlube  to  Remove  the  Building  fob  Mobe  than  a  Teas  after  such  re- 
covery entitles  the  purchaser  of  the  land  to  remove  it  himself. 

husLDUiQ  MAT  BE  Taken  TO  PiECES  by  such  purchaser,  in  order  to  remove  it^ 
without  his  being  liable  in  damages,  if  no  wanton  or  unnecessary  injury 
is  done,  and  if  the  owner  of  the  building  has  provided  no  place  for  it. 

TBB8PA88.  At  the  trial  it  appeared  that  the  trespass,  com- 
mitted in  the  fall  of  1832,  consisted  in  tearing  down  a  certain 
boilding  claimed  by  the  plaintiff.  The  building  had  been 
erected  in  the  year  1817  by  the  plaintiff's  father  on  the  corner 
of  a  tract  of  land  owned  by  one  Dudley  Case,  the  said  Case 
having  given  the  plaintiff's  father  permission  to  erect  a  small 
dwelling-house  there  for  his  use.  The  house  was  occupied  by 
the  plaintiff's- father  until  bis  death;  but  in  1826,  two  years  be- 
fore his  death,  he  conveyed  it  to  the  plaintiff  by  a  deed,  duly  re* 
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corded.  Dudley  Case  died  in  1824,  and  the  farm  on  wliichihe 
hoase  was  erected  was  sold  and  conveyed  under  an  order  of  the 
probate  court  in  October,  1824,  to  Erastns  Case,  who  conveyed 
to  the  defendant  one  moiety  in  September,  1825,  and  the  other 
in  November,  1828.  No  mention  was  made  in  any  of  the  deeds 
of  the  permission  given  to  erect  the  said  house.  In  March, 
1829,  the  defendant  brought  ejectment  against  Tabiatha  Prince, 
the  occupant,  for  the  land  occupied  by  said  house  and  the 
house,  recovered  judgment,  and  obtained  possession  in  July, 
1831,  and  afterwards  tore  down  the  house.  Verdict  for  one 
hundred  and  twenty  dollars,  if,  in  the  opinion  of  the  court,  the 
plaintiff  had  a  right  to  have  the  house  remain  on  the  land, 
otherwise  for  fifty  dollars.  The  questions  reseired  for  tiufl 
court  appear  from  the  opinion. 

Hunger/ard,  for  the  plaintiff. 

W.  W.  EUstvorlh,  for  the  defendant. 

WnjiiAHS,  C.  J.  The  questions  reserved  are,  whether  the 
plaintiff  could  recover  anything;  and,  if  so,  whether  damages 
should  be  assessed  upon  the  principle  that  he  had  a  right  to 
have  the  house  remain  on  the  land,  or  only  had  a  right  to  re- 
move it. 

The  plaintiff  claims,  that  by  putting  the  house  upon  the  land 
of  Case,  by  his  consent.  Prince  remained  the  owner  of  it,  with 
a  right  to  have  it  remain  there.  It  has  been  decided  in  Massa- 
chusetts  and  Maine,  that  the  house  or  other  building  remains 
the  property  of  him  who  placed  it  there,  and  is  personal  prop- 
erty in  him:  Wells  v.  Bannister,  4  Mass.  614;  Marcy  v.  Darling^ 
8  Pick.  283;  Ashmun  v.  Wmiams,  Id.  402.  404;  Curry  v.  Com. 
Lis.  Co.,  10  Id.  540  [20  Am.  Dec.  547];  Bicker  v.  KMy,  1 
Greenl.  117  [10  Am.  Dec.  38].  In  these  states,  it  will  be  re- 
membered, that  they  have  no  court  of  chancery  with  ordinaiy 
chancery  powers.  This  court,  however,  in  Benedict  t.  Benedidf 
5  Day,  464,  467,  seem  to  have  adopted  the  ancient  common  law 
doctrine,  that  a  fixed  and  permanent  building  erected  upon 
another's  land,  even  by  his  license,  became  his  property;  but  if, 
in  its  nature  and  structure,  it  was  capable  of  being  removed, 
and  a  removal  was  contemplated  by  the  parties,  it  was  personal 
estate  in  the  builder;  and  where  the  license  was  improperly  re- 
voked, resort  must  be  had  to  a  court  of  chancery.  As  the  de- 
fendant in  this  case  has  not  claimed  the  property  in  the  build- 
ing to  be  his,  but  has  taken  it  down,  and  left  the  materials  for 
the  owner,  it  does  not  seem  to  be  necessary  for  us  to  inquirt 
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whether  the  doctrine  held  in  Massachasetts,  or  that  adopted  by 
a  majority  of  this  court  in  the  case  above  cited,  is  correct. 
We  need  only  inquire  whether,  if  the  plaintiff  had  a  right  to 
this  building,  the  defendant  was  justifiable,  under  the  circum- 
stances of  the  case,  in  taking  it  down;  in  other  words,  whether 
the  license  to  build,  by  Dudley  Case,  gave  a  right  to  Prince,  and 
his  heirs  and  assigns,  to  keep  this  house  in  that  place.  Was  it 
an  interest  assignable,  transmissible  to  heirs,  and  liable  to  be 
sequestered  for  his  debts  ? 

The  plaintiff  takes  the  affirmative  of  this  proposition.  He 
says,  it  is  a  license  executed,  and  therefore  irrevocable.  As  a 
general  rule,  that  proposition  is  correct.  But  it  can  not  be  true, 
when  some  other  principle  of  law  is  to  be  violated  by  such  a 
construction.  Thus,  if  a  man  authorize  another  to  take  away  a 
certain  dam,  by  which  his  land  was  flooded,  and  it  is  done,  no 
attempt  to  revoke  or  alter  its  effect  can  be  available.  But  it 
does  not  follow  from  this,  that  if  a  license  was  given  to  erect 
the  dam  on  the  land  of  another,  and  continue  it  there  forever, 
the  license  to  continue  it  would  be  irrevocable.  If  it  did,  it 
would  be  in  the  face  of  the  statute,  which  requires  all  convey- 
ance of  an  interest  in  lands  to  be  in  writing.  For  a  license 
by  which  this  dam  could  be  continued  i^  this  place  forever, 
would  be  as  effectual  in  that  case  as  a  deed  for  the  same  pur- 
pose; and  no  case  has  been  cited  that  goes  this  length.  In  Webb 
Y.  Paternoster,  Palm.  71,  where  license  was  given  to  put  a  stack 
of  hay  upon  land,  it  was  held  that  it  could  not  be  countermanded 
until  after  a  reasonable  time  had  elapsed.  This  was,  however, 
before  the  statute  of  frauds. 

In  Winter  y.  BrockweU,  8  East,  308,  where  Lord  EUenborough 
recognized  this  principle,  the  plaintiff  permitted  the  defendant 
to  create  a  skylight  over  his  own  premises,  through  which  the 
plaintiff  claimed  a  right  to  air  and  light;  and  Lord  Ellen- 
borough  held,  that  it  was  not  countermandable,  at  least  without 
placing  the  party  in  the  situation  in  which  he  was  before.  In 
Ihyler  t.  Waters^  7  Taunt.  374,  it  was  held,  that  a  ticket  to  the 
defendant  and  his  assigns,  for  twenty-one  years,  to  visit  the 
theater,  was  not  an  interest  in  lands  within  the  statute;  and  a 
case  is  there  cited:  Wood  v.  Lake,  Say.  3;  S.  C,  Burr.  MS. 
36.  That  a  license  to  stack  coals  on  land  for  seven  yearn 
can  not  be  revoked  in  three  years.  The  case  of  Liggins  v.  Inge, 
7  Bing.  682;  20  Serg.  &  Lowb.,  was  also  cited.  The  parties 
were  both  mill-owners  on  the  same  stream.  The  defendant  cut 
down  a  bank  on  his  own  land  and  ereeied  a  weir  by  consent  of 
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the  plaintiff's  father,  by  which  the  water  was  diverted  from  th« 
plaintiff's  mill.  Finding  an  injury  to  result,  notice  was  given 
to  the  defendant  to  raise  the  bank  as  before,  and  a  suit  was 
brought.  The  court  held  that  as  the  plaintiff's  father  had  in 
effect  consented  to  this  diversion  of  the  water,  he  must  be  con- 
sidered as  having  abandoned  his  right  to  have  the  water  flow  in 
that  course,  and  could  not  complain.  In  these  cases,  it  was 
neld  that  no  interest  was  conveyed  in  the  land;  and  in  the  last 
ease  the  court  intimate  a  very  decided  opinion,  that  if  that 
was  attempted,  the  conveyance  would  be  void.  In  one  case,  it 
is  said,  that  Lord  Mansfield  ruled,  that  if  a  man  stood  by,  and 
saw  another  build  on  his  land,  he  could  not  sustain  an  action 
of  ejectment:  5  T.  B.  656.  This,  however,  has  been  sanctioned, 
it  is  believed,  by  no  other  judge.  In  MaUsv.  Sawkins,  5  Taunt. 
23,  Gibbs,  J.,  doubted  it,  and  it  waid  holden  by  the  court  of 
king's  bench,  that  where  a  license  was  granted  to  erect  a  cot* 
tage  on  land  of  the  lord,  and  [it]  was  actually  erected,  this  waa 
not  a  license,  but  a  grant  which  might  be  recalled  immediately, 
a  mere  permission  to  occupy:  The  King  v.  ffomdon-on4he-hiU, 
4  Mau.  &  Sel.  562.  And  we  know  it  is  every  day's  practice,  in 
such  cases,  to  resort  to  a  court  of  equity  for  redress,  which 
would  be  entirely  uqnecessary,  if  Lord  Mansfield's  opinion  waa 
considered  as  law.  And  in  the  case  of  Benedict  v.  Benedict^  6 
Day,  469,  Judge  Swift  says,  in  such  case  the  only  remedy  of 
the  purchaser  is  in  equity. 

This  subject  is  treated  by  Parker,  C.  J.,  in  the  case  of  Cook 
V.  Steams,  11  Mass.  533,  538,  in  a  most  satisfactory  manner: 
*'  Licenses  to  do  a  particular  act,"  says  he,  "  do  not,  in  any  de- 
gree trench  upon  the  policy  of  the  law,  which  requires  that 
bargains  respecting  the  title  or  interest  in  real  estate  shall  be 
by  deed  or  in  writing.  They  amount  to  nothing  more  than  an 
excuse  for  the  act,  which  would  otherwise  be  a  trespass.  But  a 
permanent  right  to  hold  another's  land,  for  a  particular  purpose, 
and  to  enter  upon  it,  at  all  times  without  his  consent,  is  an  im- 
portant interest,  which  ought  not  to  pass  without  writing,  and 
is  the  very  object  provided  for  by  the  statute." 

But  whatever  might  have  been  the  effect  of  this  between  the 
parties,  here  third  persons  are  interested.  The  defendant  boa 
purchased  this  estate  without  any  notice  of  the  plaintiff's  claim« 
Had  the  plaintiff  taken  a  deed  from  Dudley  Case,  and  not 
recorded  it,  he  could  not  have  claimed  against  this  defendant, 
and  can  he  be  in  a  better  situation  by  a  parol  license  than  he 
would  bavo  been  by  a  deed  ?    The  policy  of  our  law  is,  that 
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tiUeB  to  real  estate  shall  appear  upon  record,  so  that  all  may  in 
this  way  be  informed  where  the  legal  estate  is.  Bat  were  this 
new  mode  of  oonyeyanoe  is  to  prevail,  incambrances  might  fre- 
quently be  found  to  exist,  against  which  no  vigilance  could 
guard,  no  diligence  protect.  Our  records  would  be  fallacious 
guides;  and  when  we  had  gained  all  the  information  they  could 
gire,  we  should  remain  in  doubt  as  to  the  title.  It  is  much 
better  to  leave  those  who  had  ventured  to  rely  upon  the  word 
or  honor  for  their  redress,  than  to  suffer  a  person  who  had  re- 
sorted to  the  official  register  to  be  defeated,  by  secret  claims  of 
this  kind.  The  law  can  not  prefer  the  claims  of  those  who 
take  no  care  of  themselves,  to  those  who  have  faithfully  used 
all  legal  diligence.  If  a  loss  is  to  be  sustained,  it  is  more  rea- 
sonable that  he  who  neglected  the  means  the  law  put  into  his 
power  should  suffer,  rather  than  he  who  has  used  those  means. 

It  is  said,  however,  that  notice  is  to  be  implied,  because 
Prince's  possession  was  notorious.  But  of  what  was  this 
notice?  That  he  was  himself  in  possession,  and  of  nothing 
more.  It  did  not  prove  that  he  claimed  title,  or  that  he  was 
other  than  the  tenant  of  the  owner  of  the  farm.  The  purchaser 
finding  the  possession  of  the  farm  generally  in  the  represent- 
atives of  Dudley  Case,  and  that  the  same  was  sold  under  an 
order  of  probate  as  the  property  of  Case,  was  not  bound  to 
presume,  that  a  corner  of  the  lot  occupied  by  Prince  was 
cLiimed  by  him  as  his  property.  If  he  examined  the  records, 
they  showed  that  the  whole  farm  had  been  conveyed  since  such 
occupation  by  Case  as  his  own.  And  such  an  occupation  is 
surely  very  slight  evidence  of  title. 

The  actual  notorious  possession  of  real  estate,  by  a  bona  fide 
purchaser,  may,  vrith  other  circumstances,  be  evidence 
against  a  purchaser  or  creditor,  that  he  had  notice  of  the  con- 
veyance when  he  purchased,  so  that  his  purchase  was  a  fraud 
upon  such  possessor.  And  here  no  other  fact  exists  tending  to 
show  any  fraud  upon  him.  Upon  this  simple  fact  no  such  in- 
ference can  be  drawn. 

Perhaps,  however,  it  is  not  necessary  to  consider  even  these 
questions,  because  the  license  given  in  this  case,  is  not  of  the 
character  claimed.  It  was  a  mere  personal  privilege,  given  to 
Prince,  the  elder,  and  never  extended  to  his  heirs  or  assigns. 
Now,  if  Case  had  put  this  into  a  deed,  and  granted  him  a 
license  to  erect  a  house  there,  for  his  use,  surely  the  most  that 
could  be  claimed  would  be  an  estate  there  for  his  life.  When 
then  this  license  is  given  by  parol,  it  imports  just  what  men 
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QDfikilled  would  think  it  imported.  A  good  anderstADding  ex* 
isting  between  these  two  men,  and  the  owner  of  the  land  being 
willing  to  have  the  other  for  a  neighbor,  instead  of  giving  Lim 
a  deed  of  land,  which  would  authorize  him  to  introduce  any 
one  he  might  choose,  says:  "  You  may  boild  a  place  for  you 
to  live  in."  It  is  a  personal  privilege,  and  without  saying 
whether  it  is  countermandable  at  the  will  of  the  owner  or  not, 
we  have  no  hesitation  in  saying  that  it  expires  when  he  who  is 
the  object  of  it  dies.  The  rule  is,  that  "  a  license  doth  not  ex* 
tend  but  to  him  to  whom  it  is  given,  and  can  not  be  granted 
over:"  The  King  v.  Newlon,  Bridg.  115;  Howes  v.  BaU^  7  Bam. 
CiBss.  481;  14  Serg.  k  Lowb.  90. 

In  the  case  of  Jackson  d,  HuU  v.  Babcock,  4  Johns.  418,  where 
one  Groodrich  gave  a  license  in  writing  to  one  Hitchcock  to 
build  a  house  about  the  pool  at  New  Lebanon,  and  occupy ing- 
it  during  his  necessity  or  pleasure,  and  Hitchcock  built  a  small 
house  and  occupied  it  seventeen  years,  and  then  sold  it  to  one 
Cragie,  the  court  held  that  Hitchcock  had  only  a  personal 
license  or  privilege  to  inhabit,  and  had  no  title  to  the  prem- 
ises; and  that  his  sale  to  Cragie  pat  an  end  to  this  privilege. 

Here  Prince,  the  father,  not  only  sold  to  the  plaintiff,  bat 
both  he  and  Dudley  Case  are  dead;  and  unless  this  is  an  in* 
terest  assignable,  or  transmissible  to  heirs,  it  is  extinguished. 

If  the  right  was  then  extinguished,  perhaps  no  notice  to  re* 
move  the  building  was  necessary.  Bat  if  it  was,  the  ejectment 
which  has  been  brought,  the  recovery  under  it,  and  the  posses* 
sion  taken,  are  sufficient  notice  that  the  defendant  intended  ta 
resume  his  rights.  More  than  a  year  after  possession  waa 
taken  under  the  ejectment  had  elapsed,  and  the  plaintiff  did 
not  remove  the  building.  This  surely  was  a  reasonable  time; 
and  the  defendant  had  as  good  a  right  to  take  away  the  build* 
ing  from  his  premises  as  in  the  case  of  Wd)  v.  Paternoster,  be* 
fore  cited,  he  had  a  right  to  turn  his  cattle  into  a  field  where 
he  had  allowed  the  plaintiff  to  stack  his  hay,  and  a  reasonable 
time  had  elapsed  for  him  to  take  it  away:  Palm.  71. 

The  remaining  question  is,  has  he  done  this  in  a  reasonable 
and  proper  manner  ?  The  house  might  have  been  worth  more 
to  the  plaintiff  had  it  been  removed  without  taking  it  to  pieces; 
but  the  plaiutiff  had  provided  no  place  for  it;  and  surely  the 
defendant  was  not  bound  to  provide  one,  nor  could  he  be  bound 
to  incur  that  expense. 

It  is  not  shown,  that  the  defendant  has  been  guilty  of  any 
wanton  destruction  of  the  property,  or  any  unnecessary  injury 
in  taking  it  down.    If  not,  and  he  had  a  right  to  remove  it.  it  i» 
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not  easy  to  &ee  upon  what  principle  be  can  be  liable  fot  any 
damages.  Had  be  interfered  witb  an  attempt  of  tbe  plaintiff  to 
remove  tbe  building,  a  different  question  would  bare  arisen. 
But  as  tbe  plaintiff  neglected,  for  so  long  a  period,  to  make 
tbis  attempt,  tbe  defendant  was  justifiable  in  removing  it 
bimself. 

Tbe  superior  court  are  tberefore  advised  to  enter  up  judgment 
for  tbe  defendant. 

Tbe  otber  judges  were  of  tbe  same  opinion. 

Judgment  for  defendant. 

Pabol  Licknss,  whethea  Bevocablb  OB  AssiONABLB.— Tbe  law  relating 
to  the  revocability  and  aseignability  of  parol  licenses  is  examined  at  length  in 
the  notes  to  Hicker  v.  Kelly,  10  Am.  Dec.  40,  and  Rerick  v.  Kern,  16  Id.  501. 
The  general  role  is  as  stated  in  the  principal  case,  that  a  parol  bcense  executed 
can  not  be  revoked:  Putney  y.  Day,  25  Id.  470.  So,  though  without  consid- 
eration: Berick  V.  Kern,  16  Id.  497.  Where  the  owner  of  land  has  given 
another  a  parol  bcense,  for  a  valuable  consideration,  to  build  a  bridge  thereon, 
he  is  liable  in  trespass  for  removing  such  bridge  without  the  builder's  consent: 
Rkher  v.  Ketty,  10  Id.  33.  Where  a  parol  bcense  is  revocable  at  pleasure,  an 
action  brought  for  its  continuance  is  a  revocation:  Joy  v.  HvU,  24  Id.  625.  A 
conveyance  of  the  land  upon  which  another  has  erected  a  house  under  a 
license  from  the  owner,  is  a  revocation  of  the  bcense:  Harris  v.  Oillingha/m, 
23  Id.  701.  A  bcensee  is  not  entitled  to  notice  to  quit:  Doe  v.  Baker,  25  Id. 
706.  A  parol  license  to  cut  timber  on  the  grantor's  land  is  not  assignable: 
Emerton  v.  Fidk,  19  Id.  206.  A  bcense  not  acted  upon  within  fifteen  years  is 
inoperative:  Oilmore  v.  Wilbur,  22  Id.  410. 

The  principal  case  is  reported  in  connection  with  Rerkh  v.  Kem,  in  2  Am. 
Lsad.  Cas.  (5th  ed.)  540,  as  a  leading  authority  on  the  law  of  Uoenses.  It  is 
eited  in  Foot  v.  New  Haven  etc.  Co,,  23  Conn.  228,  to  the  point  that  a  pur- 
chaser of  land  without  notice  of  a  parol  bcense  given  by  the  grantor  to 
another  person  to  build  a  culvert  and  divert  water  on  the  land,  is  not  bound 
by  such  bcense.  It  is  referred  to  also  as  an  authority  for  the  position,  that  a 
eonveyance  of  land  generally,  revokes  a  bcense  previously  given  by  thegrantor 
to  a  third  party  to  enter  upon  and  occupy  the  land,  in  De  Haro  v.  UnUed 
Stales,  5  WalL  627.  The  case  is  recognized  as  an  authority  on  the  same 
subject  in  MorriU  v.  Machman,  24  Mich.  282,  and  Stevens  v.  Stevens,  11  Mete 
257. 

BuiLDUiro  Ebected  on  Akothxr's  Land  under  a  License  from  the  own- 
er, is  the  property  of  him  who  erects  it:  Osgood  v.  Howard^  20  Am.  Dec. 
322;  Harris  v.  GilUngham,  23  Id.  701;  Bussell  v.  Bichards,  25  Id.  254;  S.  C, 
26  Id.  532.  The  principal  case  is  cited  as  an  authority,  to  the  same  effect,  in 
Parker  v.  Bedfieid,  10  Conn.  497;  Baldwin  v.  Breed,  16  Id.  68,  and  Curtiss  v. 
Hoyt,  19  Id.  165.  But  where  a  wooden  building  is  erected  on  a  stone  foun- 
dation, by  the  owner  of  the  soil,  it  is  a  part  of  the  realty,  although  erected 
under  an  agreement  with  another  person,  that  the  latter  is  to  occupy  it  as 
tenant,  at  a  stipulated  rent,  so  long  as  the  former  owns  the  land,  and  that 
when  he  sells  the  land,  the  tenant  shall  have  the  building  at  a  stipulated 
price,  and  remove  it:  Landon  v.  Plait,  34  Id.  517,  525,  referring  to  Prince  v. 
Case  as  impbedly  sanctioning  the  general  doctrine  that  wooden  buildings, 
erected  on  stone  or  brick  foundations,  are  part  of  the  realty. 
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AOGBAVATIOy   OF  DAMAGES   FOB   InJUBIES   TO  PERSONAL  PROFKBTT. — In  ttt 

action  on  the  case  for  an  injury  to  personal  property,  the  fraudulent  and 
malicioas  motives  of  the  defendant,  in  perpetrating  the  injury,  ,may  be 
taken  into  consideration  in  estimating  the  damages. 
EuLB  OF  Damages  in  Trespass  and  Casb  is  the  same,  in  this  respect. 

AonoN  on  the  case  by  the  owner  of  one  moiety,  in  common 
and  undivided,  of  certain  clothier's  works,  with  the  land  and 
water  privileges,  dye-house,  fulling-mill,  finishing-shop,  etc., 
against  the  owners  of  the  other  moiety  of  the  said  water  priv- 
ileges and  falling-miU,  for  removing  and  destroying  the  dje- 
house  and  fulling-mill,  wrongfully  and  injuriously  disturbing 
and  interrupting  the  plaintifiTs  business  and  expelling  him 
from  the  premises,  and  applying  the  whole  of  said  vrater  privi- 
leges, land,  finishing-shop,  etc.,  to  the  defendant's  own  use. 
The  declaration  alleged,  among  other  things,  that  the  defend- 
ants, being  desirous  of  appropriating  to  their  own  use  the  said 
water  privileges  and  excluding  the  plaintiff  therefrom,  and  ruin- 
ing his  business,  had  wrongfully  and  injuriously  purchased, 
for  a  small  sum,  the  legal  title  of  a  certain  mortgagee  to  whom 
the  plaintiff  had  mortgaged  the  premises,  and  had  induced 
him,  in  breach  of  trust,  to  convey  to  them,  although  the  mort- 
gage debt  had,  in  fact,  been  paid.  The  plaintiff  introduced 
evidence  to  support  these  allegations.  The  judge  instructed 
the  jury,  among  other  things,  that  if  the  defendants  purchased 
this  outstanding  mortgage  title,  though  satisfied,  as  alleged, 
for  the  purpose  of  appropriating  the  water  privileges  to  their 
own  use,  and  getting  rid  of  the  plaintiff,  and  under  color  of 
that  title  and  for  such  purposes  committed  the  wrongful  acts 
complained  of,  these  facts  might  be  taken  into  consideration  in 
assessing  the  damages.  Verdict  for  the  plaintiff  and  motioa 
for  a  new  trial,  on  the  ground  of  misdirection. 

Hangerford,  for  the  motion. 

IbiLcey,  contra. 

By  Court,  Huntznoton,  J.  This  case  comes  before  us  to  cor- 
rect a  supposed  error,  in  the  instruction  given  to  the  jury  at  the 
trial,  that,  in  estimating  the  damages,  tbey  were  at  liberty  to 
take  into  consideration,  the  fraudulent  and  malicious  motives 
and  objects  with  which  the  defendants  are  charged  to  have  com- 
mitted the  injury  set  forth  in  the  declaration.     It  is  insisted, 
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that  in  actions  on  the  case,  for  injuries  to  personal  property, 
the  pecuniary  loss  sustained  is  the  measure  of  legal  compensa- 
tion. It  is  admitted,  that  in  actions  of  trespass  for  similur  in- 
juries, this  rule  of  estimating  the  damages  is  not  always  appli- 
cable. We  do  not  admit  the  correctness  of  this  distinction.  Wo 
have 'not  been  furnished  with  any  precedent  in  support  of  it; 
nor  have  we  been  able  to  find  one.  We  think  that  the  rule 
which  ought  to  govern  juries  in  assessing  damages  for  in  juries 
to  personal  property,  depends,  not  so  much  on  the  form  of  the 
action,  as  on  the  circumstances  attending  the  case;  and  thnt 
whether  redress  is  sought,  by  an  action  of  trespass  or  on  the 
ease  (and  especially  where  the  latter  is  the  only  remedy,  as  in 
the  present  case),  if  the  injury  is  averred  and  proved  to  have 
been  committed  maliciously,  wantonly,  to  gratify  revenge,  from 
a  spirit  of  ill-will,  and  a  desire  to  injure,  or  with  the  view  of 
obtaining  unlawfully  and  with  a  fraudulent  intent,  a  benefit  to 
the  defendant,  by  means  of  the  injury  to  the  property  of  the 
plaintiff,  these  circumstances  of  aggravation,  may,  with  great 
propriety,  be  considered  in  fixing  the  remuneration  to  which 
the  plaintiff  is  entitled.  We  can  not  perceive  any  good  reason 
why  one  measure  of  damages  should  be  meted  out  to  a  plaintiff 
who  sues  in  trespass,  and  a  different  one  to  a  plaintiff  who  sues 
in  case,  for  a  similar  injury,  attended  with  similar  circumstances. 
Such  distinction  would  be  as  arbitrary  and  unjust,  as  it  is  tech- 
nical. If  the  owner  of  a  well  should  bring  trespass  against 
another,  for  an  entry  on  his  land  and  putting  into  the  well  any 
poisonous  or  offensive  substance,  the  jury  would  not  be  re- 
stricted in  awarding  damages,  to  the  actual  pecuniary  loss 
which  the  plaintiff  may  have  sustained:  Sears  t.  Lyons ^  2  Stark. 
817.  And  why  should  they  be  so  restricted,  should  the  plaint- 
iff be  a  co-tenant  with  the  defendant  of  the  well,  and  should 
bring  an  action  on  the  case  for  the  like  injury,  committed  under 
like  circumstances  ? 

In  actions  on  the  case,  for  injuries  to  incorporeal  rights,  where 
it  is  averred  and  proved  that  they  were  violated  from  malicious 
motives,  with  the  sole  design  to  injure,  it  seems  to  us  to  be  con- 
sonant with  the  immutable  principles  of  justice,  that  the  same 
measure  of  redress  should  be  awarded  in  such  actions,  as,  it  is 
admitted,  would  and  ought  to  be  giveu  for  similar  injuries^ 
committed  in  a  similar  manner,  and  where  trespass  would  be 
the  appropriate  form  of  action.  There  is  nothing  in  the  legal 
nature  of  an  action  on  the  case,  different  from  an  action  of  tres* 
{MMBy  which  forbids  the  application  of  the  same  just  and  equita- 
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ble  rale  of  damages  to  both.  Whatever  be  the  form  of  action^ 
the  injaiy  is  the  same,  and  the  legal  compensation  onght  to  be 
the  same.  No  adjudicated  case  has  been  cited,  nor  have  we 
found  one,  contravening  these  plain  and  obvious  principles  of 
justice  and  equity.  We  should  have  been  surprised  bad  any 
such  case  been  found.  It  is  familiar  to  us  all,  that  in  actions 
on  the  case  tried  at  the  circuit,  the  rule  of  damages  stated 
to  the  jury  in  this  case,  has  been  one  of  constant  application, 
and,  as  we  believe,  has  been  not  only  acquiesced  in,  but  approved, 
by  the  profession.  We  are  not  aware,  that  until  this  case  arose, 
it  was  ever  questioned.  If,  therefore,  there  is  no  reported  prece- 
dent for  it,  in  our  own  eourts,  it  is,  probably,  because  it  was 
never  before  doubted.  The  opinion  now  expressed  is  in  accord- 
ance with  the  decision  in  Chinier  v.  Astor  dal,^  i.  Moo.  J.  B.  12. 
In  that  case,  it  is  quite  apparent,  that  the  court  considered  the 
manner  in  which  the  defendants  committed  the  injury,  as  having 
been  properly  considered  by  the  jury,  in  estimating  the  dam- 
ages. It  was  an  action  on  the  case  for  enticing  away  the  plaint* 
iff 's  workmen  from  his  manufactory,  to  go  into  the  service  of 
the  defendants.  They  were  invited  by  the  defendants  to  a  din- 
ner— who  caused  them  to  be  intoxicated,  and  then  induced  them 
to  sign  an  agreement  to  leave  the  plaintiff  and  come  to  them. 
It  was  proved  that  the  plaintiff  realized  about  eight  hundred 
pounds  per  annum  by  the  sale  of  his  manufactured  articles;  and 
the  jury  gave  him  one  thousand  six  hundred  pounds.  A  motion 
for  a  new  trial,  on  the  ground  of  excessive  damages,  was  made 
and  argued;  but  was  refused.  Dallas,  O.  J. ,  said:  "  I  left  it  to 
the  jury  to  give  damages  commensurate  with  the  injury  the 
plaintiff  had  sustained.  The  defendants  clandestinely  sent  for 
his  workmen,  and  having  caused  them  to  be  intoxicated,  induced 
them  to  sign  an  agreement  to  leave  him  and  come  to  them;  by 
which  the  plaintiff  was  nearly,  if  not  absolutely,  ruined.  I  am 
by  no  means  dissatisfied  with  the  verdict  the  jury  have  found; 
as  the  conduct  of  the  defendants  in  point  of  fact,  amounted  to 
an  absolute  conspiracy."  Park  said:  ''  The  misconduct  of  the 
defendants,  in  this  case,  appears  to  have  been  most  gross.'' 

We  think  the  instruction  to  the  jury  was  correct,  and  oonse* 
quently  do  not  advise  a  new  trial. 

All  the  judges  concurred  in  this  opinion. 
New  trial  not  to  be  granted. 


AooaAVATioN  or  Damages  to  Pbopebtt. — CompeiiBation  la  ondoahtadl^ 
the  oentral  idea  of  the  law  of  damages.    Hence,  under  ordinary  oironmitaiuM^ 
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wfaateyer  the  form  of  action  in  which  damages  are  sought,  the  proper  meas- 
ure of  the  plaintifTs  relief  for  the  injury  of  which  he  comphuns  is  the  pecu- 
niary loss  which  he  has  suffered  by  reason  of  that  injury.  Indeed,  some  emi- 
nent writers  have  insisted,  that  compensation  is  the  invariable  rule  ol 
damages.  This  is  the  doctrihe  laid  down  in  a  valuable  article  from  the  pen 
•of  Judge  Metcalf,  in  3  Am.  Jur.  287,  entitled,  "A  reading  on  damages  in  ac- 
tions ex  deUcto,**  and  by  Professor  Greenleaf,  in  2  Greenl.  Ev.,  sec  253,  and 
in  an  article  in  9  Law  Bep.  529,  which  has  been  since  appended  as  a  note  to 
the  section  of  Greanleaf  on  Evidence  above  referred  to.  Mr.  Sedgwick,  h<sr- 
ever,  maintains  in  his  work  on  the  Measure  of  Damages,  as  well  as  in  an  ai*ti- 
•ele  in  10  Law  Hep.  49,  written  in  reply  to  Professor  Greenleaf 's  article  above 
mentioned,  that  whenever  the  elements  of  fraud,  malice,  gross  negligence^ 
or  oppression,  '*  mingle  in  the  controversy,  the  law,  instead  of  adhering  to  the 
system,  or  even  the  language  of  compensation,  adopts  a  wholly  different 
rule.  It  permits  the  jury  to  give  what  it  terms  punitory,  vindictive,  or  ex- 
emplary damages;  in  other  words,  blends  together  the  interest  of  society  and 
the  aggrieved  individual,  and  gives  damages  not  only  to  recompense  the  suf- 
ferer, but  to  punish  the  offender:**  1  Sedg.  on  Meas.  of  Dam.  38.  The  substan- 
tial difference  between  the  positions  respectively  taken  by  Professor  Green« 
leaf  and  Mr.  Sedgwick  seems,  upon  a  closer  view,  not  to  be  so  radical  aa 
might  at  first  be  supposed.  Professor  Greenleaf,  indeed,  as  already  remarked, 
insists  upon  compensation  as  the  uniform  rule  of  damages,  but  he  admits  that 
this  compensation  is  not  to  be  limited  to  the  mere  pecuniary  injury,  but  may 
extend  to  circumstances  of  aggravation  arising  from  the  malicious  intent, 
wantonness,  indignity,  and  insult  accompanying  the  injury:  See  the  note  to 
2  GreenL  Ev.,  sec.  253.  He  contends,  however,  that  these  aggravating  cir* 
•cumstances  are  admitted  to  enhance  the  damages,  not  for  the  purpose  of  pun- 
ishing the  offender,  but  because  the  injury  is  in  fact  increased  by  the  mental 
«aguish,  wounded  feelings,  sense  of  personal  disgrace,  etc.,  brought  upon  the 
sufferer  by  those  circumstances.  The  principal  point  of  disagreement  between 
these  two  learned  authors  on  this  question,  therefore,  seems  to  be,  not  aa 
to  the  circumstances  which  shall  be  held  to  enhance  the  damages,  but  as  to 
why  the  damages  are  thereby  enhanced.  The  amount  of  the  recovery  in  any 
i;iven  case  would  probably  be  the  same  whichever  view  was  adopted.  It  is 
imdeniable,  however,  that  the  overwhelming  weight  of  recent  authority  is  in 
favor  of  the  doctrine  laid  down  by  Mr.  Sedgwick.  We  purpose  in  this  note 
simply  to  discuss  its  application  to  cases  of  injuries  to  property. 

ExEHPLABT  Damages,  then,  are  Allowed  whenever  Fraud,  Malice, 
eppression,  or  other  aggravating  circumstances  accompany  an  injury  to 
property:  Day  v.  WoodiooriJi,  13  How.  (U.  S.)  363,  371;  Slierman  v.  DutcK 
10  lU.  283;  Cuiltr  v.  Smith,  57  Id.  252;  Widtfidd  v.  WhUfield,  40  Miss.  352; 
Storm  V.  Oreen^  51  Id.  103.  If  a  **  trespass  is  committed  with  a  high  hand, 
and  without  color  of  right,  wantonly,  rudely,  oppressively,  evincing  a  heart 
moved  by  malice  or  revenge,  the  jury  ought  not  to  stop  at  the  point  of  the 
mere  value  of  the  property  and  interest,  but  may  abo  take  into  account  the 
mortified  sensibilities  and  reputation  of  the  party,  and  the  evil  example  of 
such  conduct  to  the  public  at  large:"  Jamison  v.  Moon,  43  Miss.  598,  per 
Simrall,  J.  The  damages  in  such  cases  are  indeed  compensatory,  in  that  they 
go  to  the  party  injured;  but  they  are  also  vindictive  or  punitory,  in  that  the 
object  of  awarding  them  is  to  deter  others  from  like  offenses:  Cole  v.  Tucker^ 
6  Tex.  2G6;  Cutler  v.  Smit/i,  57  HI.  252;  Craker  v.  Chicago  etc.  R.  W.  Co.,  36 
Wis.  657.  *'  That  corrective  damages  may  be  given  for  the  sake  of  example," 
•ays  Gibson,  C.  J.,  in  McBride  v.  McLaughlin,  6  Watts,  376,  ''is  as  old 
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the  law  itself;*'  and  in  another  part  of  the  same  opinion  he  says:  *'  Whatever 
may  be  the  speculative  notions  of  fanciful  writers,  the  authorities  teach  that 
damages  may  be  given  in  peculiar  cases,  not  only  to  compensate,  but  to  pun- 
ish. There  are  offenses  against  morals,  to  which  the  law  has  affixed  no  pen* 
alty  as  public  wrongs,  and  which  would  pass  without  reprehension,  did  not 
the  providence  of  the  courts  permit  the  private  remedy  to  become  an  instm* 
ment  of  public  correction."  There  is  manifest  justice  in  the  doctrine,  that 
one  who  commits  an  injury  willfully,  and  with  an  evil  motive,  should  bo 
dealt  with  more  harshly  than  one  who  does  a  similar  injury  with  no  viciou 
feelings:  Schindel  v.  Sdiindd^  12  Md.  108.  It  is  easier  and  more  satisfactory 
to  graduate  the  damages  by  the  wickedness  of  the  wrong  than  by  the  degree 
of  mental  suffering  occasioned  by  the  evil  intent,  although,  of  course,  the  lat- 
ter is  proper  to  be  considered.  As  Mr.  Sedgwick  very  aptly  says,  in  10  Law 
Rep.  56,  "If  it  is  difficult  to  minister  to  a  mind  diseased,  who  is  to  compen- 
sate a  mind  exasperated?" 

The  IiTTENT  IS  THE  GiTiDE  In  such  cases.  If  the  wrong  was  done  inno- 
cently or  without  any  evil  motive,  exemplary  damages  ought  not  to  be 
awarded:  Sinclair  v.  Tarbox,  2  N.  H.  135;  McTavish  v.  Carroll,  13  Md. 
429;  Moor  v.  Crose,  43  Ind.  30;  Becker  v.  Dupree,  75  III.  167.  If  the  injury 
was  not  malicious,  that  is  to  say,  if  it  did  not  spring  from  an  intent  to  vex. 
hurt,  or  annoy  the  injured  party,  exemplary  damages  should  not  be  allowed, 
and  the  injury  will  not  be  presumed  to  have  been  nudicious  merely  because  it 
was  unlawfid:  Brown  v.  /.  lien,  35  Iowa,  306.  Nor  will  malice  be  presumed 
merely  because  the  defendant  suffered  a  default  to  be  taken  against  him: 
CMcago  etc.  R,  R.  Co.  v.  Baker,  73  111.  316.  Malice  includes  all  the  gronnda 
upon  which  exemplary  damages  are  allowed;  but  it  is  not  necessary  that  there 
should  be  actual  or  express  malice.  It  may  be  implied,  as  we  shaJl  presently 
see,  from  the  nature  of  the  injury  or  the  circumstances  accompanying  it. 

It  follows  from  what  has  just  been  said,  that  an  injury  committed  by  mis- 
take furnishes  no  ground  for  imposing  damages  beyond  the  actual  pecnniaiy 
loss:  Waiker  v.  FulUr,  29  Ark.  448;  Jamison  v.  Moon,  43  Miss.  598.  So^ 
where  the  injury  arises  from  an  unintentional  omission  of  duty  by  an 
officer  not  acting  willfully  or  oppressively:  Tripp  v.  Growter,  60  HL  474. 
80,  where  the  defendant  acted  under  a  belief  of  right  with  due  cantion  end 
circumspection:  FaruxU  v.  Warren,  70  HL  25;  ScoU  v.  Bryson,  74  Id.  420l 
But  a  belief  of  right  will  not  protect  one  who  perpetrates  an  injury  wantonly, 
willfully,  or  oppressively:  Best  v.  AUen,  30  lU.  30;  Radnor  v.  Nims,  37 
Mich.  34;  S.  0.,  26  Am.  Rep.  493.  Nor  will  the  defendant's  supposition  that 
he  had  a  legal  right  to  carry  away  the  plaintiff's  grain,  sliield  him  from  ex- 
emplary damages  if  he  might  have  known  that  he  had  no  such  right:  John 
son  V.  Camp,  51  111.  219.  Evidence  that  the  defendant  acted  under  the  ad- 
vice of  counsel  is  admissible  to  rebut  the  implication  of  malice  and  to  defeat  or 
mitigate  a  claim  for  exemplary  damages:  Cochrane  v.  TuUle,  75  BL  361.  But 
not  where  the  trespass  was  wanton  and  willful:  Jataper  v.  PumtU,  67  Id. 
358;  nor  where,  if  the  advice  had  been  sound,  it  would  not  have  authorised  the 
proceedings  taken:  Dyer  v.  Denliam,  54  Ga.  224;  nor  where  the  advice  wai 
not  in  fact  followed:  Carpenter  v.  Barber,  44  Vt.  441. 

Nature  and  Circumstances  of  Injury  as  Showing  Malice. — The  na- 
ture of  the  injury  complained  of  may  be  such  as  clearly  to  indicate  malice,  so 
as  to  warrant  the  imposition  of  exemplary  damages,  as  where  the  defendant 
threw  poisoned  barley  on  the  plaintiff's  premises,  to  destroy  his  hens:  Sean 
v.  Lyons,  2  Stark.  317.  »So  where  the  defendant  killed  the  plaintiff's  doi^ 
under  circumstances  very  aggravating  to  the  owner:  Parker  v.  ifwe,  27  Ala> 
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480.  So  where  the  defendant  beat  the  plaintifif^s  mare  to  deatb,  with  great 
cruelty  and  barbarity:  Wort  v.  Jenkins^  14  Johns.  352,  in  which  case  a  ver- 
dict imposing  exemplary  damages  was  sought  to  be  set  aside,  but  the  court 
said  that  they  would  have  been  better  satisfied  if  **  the  amount  of  damages 
had  been  greater,  and  more  exemplary."  And  generally,  circumstances, 
acts,  and  declarations  attending  and  giving  character  to  the  wrong  com- 
plained of,  and  showing  it  to  be  willful  and  malicious,  or  otherwise,  are  to 
be  taken  into  the  account,  in  estimating  the  damages:  Emblen  v.  Myer$,  6 
Hurlst.  &  K,  54;  S.  C,  30  L.  J.  Exch.  (N.  S.)  71;  Bell  v.  Midland  eic.  B. 
W.  Co.,  4  L.  T.  N.,  sec.  293;  Newman  v.  SL  Louis  eic.  R.  R,  Co.,  2  Mo.  App. 
402;  H^fleif  v.  Baker,  19  Kan.  9;  Snively  v.  Faknestoek,  18  Md.  391;  Young  v. 
Mertens,  27  Id.  lU;  Raynor  v.  Nims,  37  Mich.  34;  S.  C,  26  Am.  Rep.  493; 
Cook  v.  Qarza,  9  Tex.  358. 

Keolioencb  alone  will  not  warrant  the  imposition  of  exemplary  damages: 
WdOace  v.  Mayor  etc.,  2  Hilt.  440;  Moody  v.  McDonald,  4  CaL  297.  But 
where  the  negligence  is  so  gross  and  wanton  as  to  be  equivalent  to  malice, 
eziemplary  damages  may  be  allowed:  Bannon  v.  Baltimore  etc.  R.  R.  Co.,  24 
Md.  108;  PickeU  v.  Cook,  20  Wis.  358;  Peoria  Bridge  Association  v.  Loomis, 
20  111.  235;  Kountz  v.  Brown,  16  B.  Mon.  577;  Vicksburg  etc.  R.  R.  Co.  ▼. 
PaUon,  31  Miss.  156;  Kolb  v.  Bankhead,  18  Tex.  228;  Byram  v.  McGuire,  Id. 
630;  Bmblen  v.  Myers,  6  Uurlst.  &  N.  54;  S.  C,  30  L.  J.  Exch.  (N.  S.)  71. 
Thus,  where  the  defendant  pulled  down  his  building  in  a  manner  so  grossly 
careless,  and  with  such  contemptuous  disregard  of  the  plaintiff's  rights,  as 
to  be  tantamount  to  willful  wrong,  and  some  of  the  materials  fell  upon  and 
injured  a  building  and  certain  personal  property  upon  the  plaintiff's  premises, 
exemplary  damages  were  held  proper:  Emblen  v.  Myers,  6  Hurlst.  &  N.  54; 
S.  C,  30  L.  J.  Exch.  (N.  S.)  71.  So  where,  through  gross  negligence,  the 
defendant  ran  against  and  sank  the  plaintiff's  wharf -boat:  Kountz  v.  Broiwn^ 
16  R  Mon.  577.  So  where,  by  the  gross  and  willful  negligence  of  the  defend- 
ant and  his  servants,  the  plaintiff's  jack  was  left  chained  to  a  tree  all  night 
in  mch  a  manner  that  the  animal  was  choked  and  killed:  Byram  v.  McGuire^ 
ISTex.  530.  So  where  the  defendant  negligently  cut  trees  beyond  the  boundary 
line  between  himself  and*the  plaintiff,  when,  with  ordinary  diligence,  he  might 
have  ascertained  where  the  boundary  was:  Kolb  v.  Bankliead,  18  Id.  228. 

Fact  that  the  Act  Ogcasioninq  thb  Injubt  was  Cbiminal  does  not 
prevent  the  allowance  of  punitory  danuiges  in  a  private  action  therefor: 
Cole  V.  Tucker,  6  Tex.  266,  as  in  a  case  of  the  malicious  killing  of  the  plaint- 
ifiTs  mare:  Garland  w,  WholeJiam,  26  Iowa,  185;  or  his  slave:  Polk  v.  Fandker, 
1  Head,  336;  or  the  malicious  burning  of  his  house:  Smalley  v.  Smalley,  81 
HL  70.  But  in  one  or  two  cases  of  criminal  trespass  it  has  been  held  that 
vindictive  damages  would  not  be  allowed  because  it  rested  with  the  state  to 
punish  the  wrong  to  the  public  by  an  appropriate  criminal  proceeding:  Butler 
V.  Mercer,  14  Ind.  479;  Humphries  v.  Johnson,  20  Id.  190.  It  is  true  that 
one  of  the  reasons  sometimes  given  for  the  allowance  of  vindictive  damages 
is  that  there  are  certain  wrongs,  not  punishable  criminally,  which  would  en- 
tirely escape  reprehension  if  such  damages  were  not  imposed:  Cutler  v. 
SmiiJi,  57  111.  252.  This  might  seem  to  limit  this  remedy  to  cases  not  pun- 
ishable criminally.  But  the  better  doctrine  is  that  there  is  no  such  limita- 
tion. See  the  note  to  2  Sedg.  on  Meas.  of  Dam.  (7th  ed.)  332,  collecting  a 
large  number  of  cases  of  criminal  injuries  to  the  person  in  which  even 
a  pre^'ions  conviction  and  punishment  for  the  crime  have  been  held  to  be 
no  bar  or  mitigation  of  exemplary  damages.  Exemplary  damages  are  in- 
tended for  punishment  and  example,  but  they  are  inflicted,  not  because  the 
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act  to  be  punished  is  a  crime,  if  it  be  so,  bnt  because  it  is  a  tort  of  a  highly 
reprehensible  nature:  Brown  v.  Sioine/ord,  44  Wis.  282.  They  are  not  de- 
signed as  a  substitute  for  the  ordinary  penalty  imposed  by  the  criminal  laws 
upon  the  wrong  committed,  nor  are  they  intended  solely  to  supply  the  want 
of  such  a  penalty  for  acts  not  punishable  criminally.  There  is  nothing  in« 
consistent  in  allowing  both  remedies  where  the  act  complained  of  is  criminaL 
No  reasonable  objection  can  be  urged  against  subjecting  one  who  has  com- 
mitted a  crime,  which  is  also  a  private  wrong,  to  the  penalty  of  damages, 
graduated  by  the  turpitude  of  the  act,  as  compensation  to  the  party  injured, 
and  as  a  warning  to  other  evil-doers,  notwithstanding  the  fact  that  the  same 
act  as  a  public  offense  is  amenable  to  criminal  punishment. 

Form  of  Action  Immaterial. — ^The  measure  of  relief  for  wrongs  to  the 
person  and  to  personal  property  is  the  same,  whether  the  action  be  case  or 
trespass:  2  Sedg.  on  Meas.  of  Dam.  (7  ed.)  484.  The  remedy  for  wrongii  of 
the  same  nature  ought  to  be  the  same  in  case  as  well  as  trespass,  and  exemplaiy 
damages  are  equally  allowable  in  both:  Linaleyv,  Biuhnell,  15  Conn.  225^ 
236,  and  Fleet  v.  ffoUeniemp,  13  B.  Mon.  219,  both  approving  the  principal 
case;  McTaviah  v.  CarroU,  13  Md.  429;  Polk  v.  Faneher,  1  Head.  336;  WM' 
ham  V.  Bhame,  11  Rich.  L.  (S.  C.)  283. 

Where  a  Malicioits  or  Wanton  Injttby  is  Committed  bt  an  AoxifT,  the 
principal  is  not  liable  beyond  the  actual  damages,  unless  he  authorised  or 
afterwards  approved  the  wrongful  act.  Only  he  who  is  guilty  of  the  malice 
or  of  the  disregard  of  the  plaintiff's  rights,  is  to  be  punished  with  exemplary 
damages:  Becker  v.  Dupree,  75  111.  167.  But  where  the  principal  or  master 
authorizes  or  subsequently  approves  a  willful  and  malicious,  or  grossly  neg- 
ligent injury  committed  by  his  agent  or  servant,  he  is  liable  for  punitory 
damages:  Byram  v.  McOtUre,  18  Tex.  613;  Vicksbuj-g etc.  B,  B,  Co,  v.  PcOUm, 
31  Miss.  156.  It  is  decided  indeed  in  Chmnd  v.  Van  Vleek,  69  HI.  478,  thai 
a  subsequent  approval  by  an  innocent  principal  of  a  wrongful  act  committed 
by  his  agent,  renders  the  former  liable  only  for  actual  and  not  for  exemplai> 
damages.  This  position  certainly  can  not  bo  sustained.  If  the  principal  ik 
liable  for  any  damages,  by  reason  of  his  subsequent  approval  of  an  act  which 
he  did  not  authorize,  he  is  liable  for  all  the  damages.  Any  other  rule 
would  render  it  possible  to  defeat,  in  many  instances,  the  wholesome  doc- 
trine of  exemplary  damages  by  throwing  the  liability  upon  irreeponsibls 
agents,  who,  to  gratify  the  evil,  though  secret,  desires  of  their  principal,  and  in 
confidence  of  liis  approval,  might  perpetrate  gross  and  wanton  injuries  upon 
others. 

Corporation  mat  be  Held  Liable  for  Vindictivb  Damages  for  wrongs 
committed  by  their  agents,  with  their  authority  or  subsequent  approval: 
Vickshurg  etc.  B.  B.  Co,  v.  PaOon,  31  Miss.  156;  Singer  M/g.  Co,  v.  ffoid- 
/odt,  86  m.  455;  S.  C,  29  Am.  Rep.  43.  Bad  motives,  malice,  etc.,  may  be 
proved  against  a  corporation  as  well  as  against  an  individual:  Ooodspeed  v. 
Eattt  Jladdam  Bank,  22  Conn.  543;  Maynard  v.  Fireman't  Fund  Ins,  Co,,  34 
Cal.  54,  both  citing  the  principal  case. 

Examples  of  Injuries  to  Personal  Profertt  for  which  ViNDicmn 
Damages  Allowed. — Vindictive  damages  may  be  awarded  for  the  malidoos 
or  wanton  killing  of  a  domestic  animal  or  slave  belonging  to  the  plaintiff: 
Parker  v.  Mise,  27  Ala.  480;  Cole  v.  Tucker,  6  Tex.  266;  Champion  v.  Vin- 
cent, 20  Id.  Sll;  Polk  v.  FancJier,  1  Head,  336.  So  for  the  taking,  deten- 
tion, or  conversion  of  the  plaintiff's  goods,  where  there  is  fraud,  malice,  or 
oppression:  IJolt  v.  Van  Eps,  1  Dakota,  206;  Doney  v.  ManJove,  14CaL 
553;  Johnaon  v.  Camp,  51  III.  219;   Whitfield  v.  WJ^^fiOd,  40  Miss.  352.    So 
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where  the  property  is  taken  poBsesdon  of  m  a  "  rade,  angry,  and  forcihle 
maimer:"  Storm  v.  Greenf  61  Id.  103.  So  especially  where  the  act  is  ao> 
«omplished  hy  an  invasion  of  the  plaintiff's  home,  to  the  terror  and  annoy- 
«noe  of  his  household:  Singer  Mfg.  Co.  v.  Holdfodt,  86  III  455;  S.  C,  29 
Am.  Rep.  43. 

Rule  Afplzxs  also  to  Trespasses  upon  Rsaltt.— Injuries  to  realty,  if 
<90iipled  with  malice,  fraud,  oppression,  or  circumstances  of  indignity  and  out- 
rage, or  gross  disregard  of  the  plaintiff's  rights  and  feelings,  may  be  punished 
by  vindictive  damages.  Cases  illustrating  the  application  of  the  doyenne  to 
injuries  to  realty  under  various  circumstances  are  numerous:  Devuughn  v. 
BeatJt,  37  Ala.  595;  Clark  v.  BaUs,  15  Ark.  452;  Curtisa  v.  Jloyty  Itf  Conn. 
154,  170,  citing  the  principal  case;  BuU  v.  Oriswold,  19  HI.  631;  OtaJerY.. 
Smith,  57  Id.  252;  StSUweU  v.  Bamett,  60  Id.  210;  Bauer  v.  OoUmanhauBtr^ 
65  Id.  499;  Jasper  v.  Pumell,  67  Id.  358;  SmaUey  v.  Smalley,  81  Id.  7(K 
Hefiey  v.  Baker,  19  Kan.  9;  Jerminga  v.  Maddox,  8  B.  Mon.  430;  Schindel  v. 
Schindel,  12  Md.  108;  McTaviah  v.  Carroll,  13  Id.  429;  Franklin  Coal  Co.  ▼. 
MeMiUan,  49  Id.  549;  S.  C,  33  Am.  Rep.  280;  Bayncr  v.  Nims,  37  Mich. 
84;  a  C,  26  Am.  Rep.  493;  TheidenlieU  v.  Edmundson,  36  Mo.  226;  Ntwnuu^ 
V.  St.  L(mis  etc.  B.  R.  Co.,  2  Mo.  App.  402;  Perkins  v.  Towle,  43  N.  H.  220^ 
citing  the  principal  case;  Winter  v.  Peterson,  24  K.  J.  L.  (4  Zab.)  524;  Jfar> 
tin  V.  Biddle,  26  Pa.  St  415  in  note;  Oolding  v.  WiUiams,  Dudley  (S.  C  ),  92; 
Windliam  v.  Bhame,  11  Rich.  L.  (S.  C.)  283;  JefnoatY.  Knotts,  Id.  649; 
Oreenville  etc,  B.  B.  Co.  v.  Partlow^,  14  Id.  237;  Cook  v.  Garza,  9  Tex.  358; 
Ellsworth  y.  Potter,  41  Vt  685;  Day  v.  Woodworih,  13  How.  (U.  S.)  363; 
MeAfu  V.  Cn^ord,  Id.  447;  Merest  v.  Harvey,  5  Taunt.  442;  WiUiams  v. 
Currie,  1  Man.  G.  &  S.  (1  Com.  B.)  841;  Emhlenv.  Myers,  6  Hnrlst.  & N.  54| 
&  a,  30  L.  J.  Exch.  (N.  S.)  71;  5e»  v.  Midland  etc.  B.  W.  Co.,  4  L.  T.  N. 
8.293. 

Suing  out  ob  Leytino  an  Attaohment,  Distress  Warrant,  etc,  mall. 
doQsly  or  with  a  design  to  injure  and  annoy  the  plaintiff  or  to  break  up  his  busi- 
ness, or  in  a  wanton,  rude,  or  insolent  manner,  furnishes  a  case  for  exemplary 
damages:  Hazard  v.  Israel,  2  Am.  Dec.  438  and  note;  MeBride  v.  McLaugh- 
lin,  5  Watts,  375;  Sherman  v.  Dutch,  16  HI.  283;  Lawrence  v.  Hagerman,  56 
Id.  68;  Clevenger  v.  Dunaway,  8  Id.  367;  HunUey  v.  Bacon,  15  Conn.  267; 
Briscoe  v.  McEhoeen,  43  Miss.  556.  But  it  is  otherwise  where  there  is  no 
malice,  fraud,  or  oppression,  or  abuse  of  process:  Dibble  v.  Morris,  26  Conn. 
il6.  So  though  the  judgment  on  which  the  process  issued  was  void:  Seldem 
V.   Cashman,  20  Cal.  56. 

Exkmplart  Damages  in  Libel:  See  TUlotsony.  Cheetham,  3  Am.  Dec  459. 

ExEKPLART  Damages  for  Breach  of  Promise  of  Mabbiaox:  See  CoryeU 
v.  Colbaugh,  1  Am.  Dec.  192. 


MoLouD  V.  Selby. 


[10  OomraononT,  890.] 
fiOBooL  District  is  Liable  to  be  Sued  without  any  express  statate  giving 
the  action. 

BXBCUnON  AGAINST  A  SCHOOL    DISTRICT   MAT   BE    LEVIED    ON    INDIVIDUAL 

Property  of  an  inhabitant  thereof. 
Inhabitant  whose  Property  is  Taken  under  such  Bzacimov  can  not 
impeach  the  judgment  upon  which  it  issued. 
Am.  Dao.  Yox.  XXVn-44 
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Abbcioset,  before  the  oountj  coart,  bj  Selby,  an  officer, 
against  the  defendants^  npon  a  receipt  sigued  bj  them,  for  cer- 
tain property  of  the  defendant  McLoad,  which  the  plaintiff  Lad 
seized  under  an  execution  ifisned  on  a  jndgment  recovered 
against  a  certain  school  district  of  which  it  appeared  that  the 
said  Mcliond  was  an  inhabitant,  and  also  the  treasurer.  The 
execution  directed  a  lerj  upon  the  property  *'  of  the  said 
debtor,"  to  wit,  the  school  district  in  question.  The  defend- 
ants objected  to  the  admission  of  this  execution  in  evidence  be- 
cause it  did  not  authorize  the  defendant  to  seize  the  property  of 
McLoud.  The  court  held  that  as  Mclx>ud  was  an  inhabitant 
of  the  district,  the  seizure  was  authorized,  and  admitted  the  evi- 
deuce.  Verdict  for  the  plaintiff.  The  defendants  brought  a 
writ  of  error  in  the  superior  court,  which  was  reserved  for  the 
advice  of  this  court.  The  questions  arising  in  the  case  are 
stated  in  the  opinion. 

T<mcey,  for  the  plaintiffs  in  error 

Hungerfard,  for  the  defendant  in  error. 

BissELL,  J.  Upon  this  writ  of  error,  which  comes  here  for 
our  advice,  three  questions  are  presented  for  decision. 

1.  Is  a  school  district  liable  to  be  sued? 

2.  May  the  property  of  an  individual  corporator  be  taken  to 
satisfy  the  judgment  against  the  district? 

3.  Can  the  judgment  be  impeached  by  the  individual  whose 
property  is  so  taken  ? 

It  has,  indeed,  been  contended,  that  the  declaration  is  insnffi* 
dent,  inasmuch  as  it  is  not  alleged,  that  McLoud  was  a  member 
of  the  district,  at  the  time  when  the  judgment  was  rendered. 

With  regard  to  this  exception,  it  is  only  necessary  to  observe,. 
that  it  was  not  taken  in  the  court  below.  It  was  not  there  a* 
point  in  judgment;  nor  has  it  been  specially  assigned  as  a 
ground  of  error.  It  is  not,  therefore,  properly  before  us:  Picket 
V.  Allen,  10  Conn.  146;  BisseU  v.  Spencer,  8  Id.  504;  6  Id.  827. 

We  are,  therefore,  brought  to  inquire: 

'1.  Is  a  school  district  liable  to  be  sued  ?  Upon  this  point  we 
entertain  uo  doubt.  That  these  corporations  are  capable  of 
suing,  and  beiug  sued,  would  seem  to  be  strongly  inferable, 
from  the  powers  and  privileges  conferred  upon  them  by  the 
statute.  They  have  power  to  erect  school-houses,  to  purchase 
lands  on  which  to  erect  them,  to  levy  and  collect  taxes,«to  ap* 
point  treasurers  and  collectors,  and  to  do  all  necessaiy  acts,  for 
the  purpose  of  sustaining  and  regulating  schools.     They  may^ 
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therefore,  possess  property,  and  may  make  contracts;  and  may 
not  the»e  contracts  be  enforced? 

It  has,  howcTer,  been  said,  that  these  quasi  corporations  are  not 
liable  to  be  sued,  unless  the  action  is,  expressly,  given  by  statute; 
and  in  support  of  this  proposition,  a  number  of  cases  have  been 
cited.  But  none  of  the  cases  relied  on,  sustain  the  position,  in 
the  broad  terms  in  -which  it  has  been  asserted.  The  case  of 
Buesell  v.  The  Men  of  Devon,  2  T.  R.  667,  merely  decides,  that 
no  action  will  lie  in  favor  of  an  individual,  against  the  inhabit- 
ants of  a  county,  for  an  injury  sustained  in  consequence  of  a 
county  bridge  being  out  of  repair.  The  action  was  against  the 
new  dwelling  in  the  county  of  Devon;  and  it  was  grounded  on 
the  neglect  of  a  duty,  imposed  on  them  by  law.  It  was  ad- 
mitted in  the  argument  of  the  case,  that  if  any  individual,  or  a 
corporation,  ought  to  have  repaired  this  bridge,  an  action  would 
have  lain.  And  Lord  Kenyon,  in  giving  his  opinion  in  the  case. 
Bays:  "  But  the  question  here  is,  whether  this  body  of  men, 
who  are  sued  in  the  present  action,  are  a  corporation  or  qua 
a  corporation  against  whom  such  an  action  can  be  maintained." 
The  doctrine  of  this  case  is  recognized  in  the  case  of  Biddle  v. 
Proprietors  of  Locks  and  Canals  on  Merrimack  River,  7  Mass. 
169  [5  Am.  Dec.  35],  although  it  was  there  decided,  that  an 
action  on  the  case  would  lie  against  a  corporation,  for  neglect 
of  a  corporate  duty,  by  which  the  plaintiff  suffers.  And  in  the 
case  of  Mower  v.  The  Inhabitants  of  Leicester,  7  Mass.  247,^  it 
was  decided,  that  no  action  lies  at  common  law,  against  a  town, 
for  damages  sustained  through  the  defect  of  the  highways  in 
such  town. 

It  may  here  be  remarked,  that  the  only  principle  involved  in 
these  cases  is,  that  a  quasi  corporation  is  not  liable,  at  common 
law,  for  the  mere  neglect  of  a  corporate  duty.  But  it  does  not, 
therefore,  follow,  that  no  action  lies  against  them,  unless  it  be 
given  by  statute.  Let  it  once  be  admitted  (as,  indeed,  it  must 
be  admitted)  that  these  corporations  have  the  power  to  make 
contracts,  and  there  is  an  end  of  the  question.  For  it,  surely, 
would  be  a  flagrant  departure  from  all  principle,  to  hold,  that 
such  contracts  could  not  be  enforced  against  them.  A  me- 
chanic builds  a  school-house,  in  pursuance  of  a  contract  en- 
tered into  with  the  school  district.  Could  it  be  endured,  that 
he  might  not  sue  on  that  contract,  because  an  action  was  not 
given  by  statute  ? 

It  need  only  be  added,  that  it  has  been  the  uniform  practice  in 

1.  9  Mus.  247;  S.  0.»6  Am.  Dm.  6S. 
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this  state,  for  individuals  to  enforce  these  contracts,  by  suits  at 
common  law,  against  these  qucisi  corporations:  Whitney  v.  Broob- 
lyn,  5  Conn.  405. 

2.  May  the  property  of  an  indiyidual  corporator  be  levied  on 
and  taken,  to  satisfy  a  judgment  against  the  district? 

It  was  not  denied  in  the  argument,  that  in  England  the  prop* 
erty  of  the  inhabitants  of  parishes,  and  of  all  quasi  corpora- 
tions, may  thus  be  taken.  The  principle  was  undoubtedly  fa- 
miliar to  our  ancestors,  when  they  emigrated  to  this  country. 
And  there  is  every  reason  to  believe,  that  it  was  here  early 
adopted,  and  incorporated  into  our  system.  So  far  as  we  have 
been  able  to  ascertain,  it  has  been  the  invariable  practice,  in 
Connecticut,  and  that  from  an  early  period,  to  levy  executions 
against  towns,  upon  the  property  of  the  inhabitants.  This  is 
recognized  as  a  settled  principle  in  the  case  of  Aiioater  v.  Wood' 
bridge,  6  Conn.  223  [16  Am.  Dec.  46].  And  it  is  there  strongly 
intimated,  that  the  same  principle  is  applicable  to  ecclesiastical 
societies.  If,  then,  such  be  the  principle  with  regard  to  these 
corporations,  it  seems  to  us  that  it  would  be  breaking  in  u]>on 
the  analogies  of  the  law,  to  deny  its  application  to  school  districts. 
''They  are  communities  for  different  purposes,  but  essentially 
of  the  same  character."  We  have  seen  what  are  their  powers 
and  privileges;  that  they  make  contracts,  levy  taxes,  and  pos- 
sess property;  that  they  are  capable  of  suing  and  being  sued. 
In  all  these  particulars  they  are  placed  on  the  same  footing  aa 
towns.  And  as  in  the  one  case  the  property  of  an  individual 
may  be  taken  to  satisfy  a  judgment  against  the  corporation,  it 
is  not  easy  to  assign  a  reason  why  it  should  not  so  be  taken,  in 
the  other  case.  It  seems  to  us  that  the  cases  are  strictly  anal- 
ogous, and  that  both  must  be  governed  by  the  same  principle. 

It  has,  however,  been  contended,  that  in  the  case  before  us, 
the  execution  issued  against  the  corporate  property  only;  and 
therefore,  the  property  of  an  individual  can  not  be  taken.  We 
•do  not  think  that  this  objection  ought  to  prevail.  In  the  case 
of  towns,  the  action  is,  now,  more  usually  brought  directly 
against  the  corporation,  and  not  against  the  inhabitants.  Of 
oourse,  judgment  is  rendered  against  the  corporation,  and  exe- 
cution goes  against  the  corporate  property  only.  And  yet  it  is 
believed  to  be  the  uniform  practice,  to  levy  executions,  bo  issued 
upon  the  property  of  the  inhabitants. 

It  may,  indeed,  at  first  view,  appear  somewhat  anonudoua, 
that  the  property  of  an  individual  should  be  taken  to  satisfy  an 
execution,  issued  against  the  property  of  a  corporatiou.     But 
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we  do  not  feel  at  liberty  to  overturn  a  practice  which  is  belieyed 
to  be  nearly  coeval  with  our  government,  and  which  has  become 
thoroughly  incorporated  into  our  system  of  jurispradence.  We 
are,  therefore,  of  opinion,  that  the  property  of  an  individual 
corporator  may  be  taken  to  satisfy  a  judgment  against  the  dis- 
trict. 

There  is  but  one  question  remaining. 

3.  Can  the  judgment  be  impeached,  by  the  individual  whose 
property  is  to  be  taken  ? 

It  is,  as  was  suggested  at  the  bar,  an  elementary  principle, 
that  no  one  ought  to  be  bound,  as  to  a  matter  of  private  right, 
by  a  judgment  to  which  he  was  not  a  party,  against  which  be 
could  make  no  defense,  and  from  which  he  could  not  appeal. 
On  the  other  hand,  it  is  equally  well  settled,  that  no  matter 
once  litigated  and  determined,  by  proper  authority,  sh&U  a 
second  time  be  brought  into  controversy  between  the  same  par- 
ties. Are,  then,  the  individual  members  of  a  school  district, 
parties  to  a  judgment,  rendered  against  that  district?  This 
question,  it  may  be  remarked,  is  virtually  involved  in  that  which 
has  already  been  considered.  For  it  surely  would  be  subver- 
sive of  all  settled  principles,  to  hold,  that  the  property  of  a  man 
may  be  taken  to  satisfy  a  judgment,  to  which  he  was  not  a 
party.  This  can  never  be  done.  It  may  further  be  remarked, 
that  with  regard  to  quasi  corporations  in  England,  this  question 
is  well  settled.  All  the  inhabitants  of  a  parish  or  hundred  are 
parties  to  a  judgment  against  such  parish  or  hundred;  and 
every  individual  is  bound  by  the  judgment.  And  in  regard  to 
towns,  the  principle  is  equally  well  settled  in  Connecticut.  We 
have  seen  that  the  property  of  individuals  may  be  taken  to 
satisfy  judgments  against  these  corporations.  But  we  shall 
look  in  vain  for  a  case  where  such  an  individual  has  been  per- 
mitted, collaterally,  to  impeach  the  judgment.  That  the  cor- 
poration can  not  thus  impeach  it,  admits  of  no  doubt.  Now, 
is  it  not  highly  inconsistent  to  say,  that  the  corporation,  as 
such,  can  not  impeach  the  judgment,  but  that  it  may  be  im- 
peached, by  every  individual  member  of  the  corporation  ?  That 
it  is  conclusive  upon  the  corporation,  while  not  a  single  mem- 
ber of  it,  is  concluded  ? 

It  has  been  already  remarked,  that  this  question  is  virtually 
involved  in  that  which  has  been  decided.  The  property  of  the 
plaintiff  in  error  was  rightfully  taken  to  satisfy  the  judgment 
against  the  school  district.  The  officer  wsa  not  bound  to  re- 
ceipt the  property.     He  might  have  removed  and  sold  it,  at  the 
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end  of  twenty  days.  Had  be  done  so,  tbe  plaintiff  in  exror 
would  have  been  without  remedy.  Can  it  vary  the  principle, 
that  the  officer  delivered  over  the  property  on  a  receipt,  instead 
of  retaining  it  as  he  might  have  done  ?  It  need  only  be  added, 
that  the  doctrine  now  asserted  was  fully  recognized  in  the  cases 
which  have  been  cited:  See,  also,  Fuller  v.  Hampton,  5  Conn. 
425;  2  Kent  Com.  221;  3  Stark.  Ev.  1062;  Brewer  v.  New 
Oloucester,  14  Mass.  216;  Adams  v.  Wiscasset  Bank,  1  Greenl.  361 
[10  Am.  Dec.  88]. 

It  has,  indeed,  been  urged,  that  the  members  of  the  district 
might  have  been  witnesses  in  the  suit;  and,  therefore,  they  can 
not  be  parties.  It  may  be  admitted,  that  they  might  have  been 
witnesses;  but  it  does  not  necessarily  follow,  that  they  are  not 
parties.  The  general  rule  is,  undoubtedly,  as  has  been  claimed. 
-Butlhe  rule  is  not  without  its  exceptions;  and  we  suppose  it 
to  be  well  settled,  in  this  state,  that  the  inhabitants  of  public 
corporations  are  competent  witnesses,  in  cases  where  snch  cor- 
porations are  parties.  This  point  was  directly  decided,  in  tbe 
case  of  Fuller  v.  Hampton;  and  yet  it  was  there  distinctly  admit- 
ted, that  had  the  defendant  below  been  acquitted,  and  recovered 
his  costs,  an  execution  therefor  would  have  been  issued 
against  the  property  of  the  inhabitants  of  the  town;  and  auch, 
it  was  then  said,  is  the  invariable  practice. 

Again,  it  has  been  urged,  that  the  plaintiff  in  error  was  not 
permitted  to  appear  and  defend  in  the  suit  against  the  district; 
and,  therefore,  he  ought  not  to  be  concluded  by  the  judgment. 

It  should  here  be  remarked,  that  it  does  not  appear  from  the 
record  before  us,  that  the  plaintiff  in  error  offered  to  appear; 
or  that  he  was  prevented  from  appearing  and  defending  in  that 
Buit.  What  influence  that  fact,  if  presented  by  the  record, 
might  have  had  upon  the  case,  it  is  not  necessary  to  determine. 
It  is  sufficient  to  observe,  that  the  fact  does  not  appear. 

The  objection  is  grounded  on  the  statute  regarding  commu* 
nities:  Stat.  131,  and  on  (what  is  said  to  be)  the  uniform 
practice  in  this  state. 

The  statute  prescribes  the  manner  in  which  towns,  and  law- 
ful societies,  communities,  and  corporations  may  sue  and  be 
sued,  directs  the  manner  in  which  process  may  be  served,  and 
then  provides  that  they  shall  have  power,  in  their  lawful  meet- 
ings, to  appoint  agents  to  appear  in  their  behalf,  and  to  em- 
ploy attorneys,  if  necessary,  to  prosecute  and  defend  in  the 
suits,  to  which  they  are  parties.  We  can  perceive  nothing  in 
the  provisions  of  this  act,  which  should  prevent  an  individual 
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•corporator  from  appearing  and  being  beard,  if  be  tLinka 
proper. 

It  is,  howeyer,  Baid,  tbat  tbe  uniform  practice  in  this  state  has 
been  otherwise;  that  indiyiduals  have  not  thus  been  permitted 
to  appear  and  defend.  We  do  not  know  how  eztensive  may 
have  been  this  practice  in  this  state.  Such,  certainly,  is  not  the 
rule  in  England.  There  the  inhabitants  of  public  corporations 
are  considered  as  the  real  party,  and  are  entitled  to  all  the  rights 
and  privileges  of  a  party:  The  King  v.  The  InhabUanis  of  Wo» 
bum,  10  East,  395;  The  King  Y.The  InheManta  of  Hardwick,  11 
Id.  678. 

In  this  state  we  have  seen  tbat  they  are  so  far  considered  as 
parties,  that  their  property  may  be  taken  to  satisfy  the  judg- 
ment. Can  any  good  reason  be  assigned  why  they  should  not 
be  treated  as  parties  for  all  purposes  ?    That  they  should  not  be 

permitted  to-defend  against  a  judgment  to  which  tbey  are  liable 
to  respond?  To  deny  them  this  right,  would  be  to  oppose  all 
principle  and  all  analogy. 

'  That  tbe  individual  members  of  a  public  corporation  are  con- 
cluded by  a  judgment  against  the  corporation;  and  tbat  their 
property  may  be  levied  on,  to  satisfy  such  judgment,  we  con- 
sider as  too  well  settled,  both  on  tbe  principles  of  the  common 
law,  and  by  the  uniform  course  of  decisions,  in  this  state,  to  be 
doubted.  We  do  not  feel  at  liberty  to  depart  from  it.  And  if 
a  practice  has  obtained,  which  conflicts  with  this  well-settled 
principle,  we  think  it  better  tbat  the  practice  should  be  cor 
rected  than  that  tbe  principle  should  be  abandoned. 

Upon  the  whole  we  are  of  opinion,  that  there  is  nothing  er- 
roneous in  the  judgment  complained  of;  and  would  so  advise 
the  superior  court. 

In  this  opinion  tbe  other  judges  concurred. 

Judgment  to  be  affirmed. 

Quasi  Cobporation  mat  Sue  without  a  statnte  expressly  anthorizing  it^  if 
the  law  of  its  creation  imposes  such  duties  and  confers  such  priyileges  as  re- 
quire legal  remedies  for  their  enforcement  and  protection:  Ward  ▼.  County  qf 
Hartford,  12  Conn.  407.  But  county  can  not  be  sued  at  law.  As  to  what 
are  quoH  corporations,  see  the  note  to  Todd  v.  Bird&aU,  13  Am.  Dec.  623. 
School  districts  are  quasi  corporations  for  certain  purposes:  Andrews  y.  Este»p 
26  Id.  521. 

That  Mbmbsss  of  Quasi  Cobpobations  abb  Pabtebs  to  Suits  aoaikst 
THB  Corporations,  to  a  certain  extent,  and  that  their  property  is  liable  to 
he  seiied  <m  execution  against  such  corporations,  see  Adams  v.  Wiaeastei 
Bank,  10  Am.  Deo.  88,  and  note;  Atwater  v.  Woodbridgt,  16  Id.  49.  See 
«lso,  citing  the  principal  case  as  authority  on  this  point,  Fairfield  etc.  Co.  v. 
TAorp,  13  Conn.  181;  Wood  v.  Hartford  Fire  Ins.  Co,,  Id.  211;  BeardsUy  v. 
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Smith,  16  Id.  380;  T<mn  of  Union  ▼.  Cravford,  19  Id.  333;  Second  Ecc  Soc 
Y.  First  Ecc.  Soe,,  23  Id.  270.  But  this  is  true  only  to  a  certain  extents 
Members  of  such  a  corporation  are  competent  witnesses  in  suits  against  the- 
corporation:  Congregational  Sodety  v.  Perry ,  25  Am.  Dec.  455.  The  coipoira- 
tion  can  not,  in  such  an  action,  set  off  debts  due  the  members:  Kixne  v.  Tin/m 
of  New  Haven  f  32  Conn.  215.  Says  Parks,  J.,  in  that  case:  "Every  inhab> 
itant  has  a  right  to  appear  and  defend  in  a  suit  against  the  town,  and  thia> 
arises  from  the  fact,  that  should  judgment  be  recovered,  his  individual  prop- 
erty would  be  liable  to  pay  the  judgment,  in  the  first  instance,  and  his  joai 
proportion  thereof  at  aU  events:  Town  of  Union  v.  Crawford,  19  Conn.  331. 
But  in  other  respects  they  have  never  been  regarded  as  defendants.  Tbay 
were  considered  as  competent  witnesses  in  actions  brought  by  or  agftinst  tbs 
town,  when  parties  to  suits  could  not  testify.  Their  confessions  and  aHinls» 
sions  were  never  received  as  evidence  against  the  town:  FuUer  v.  HeaanpUm^ 
6  Conn.  417;  McLoud  v.  Selby,  10  Id.  390;  Bearddey  v.  Smith,  16  Id.  868. 
Bat  in  order  that  towns  may  be  compelled  to  do  their  duty,  and  pay  judg- 
ments when  recovered  against  them,  they  are  regarded  as  defendants.  Town* 
generally  have  no  corporate  property,  and  unless  they  were  so  considered, 
many  town  liabilities  could  not  be  collected,  for  execution  can  only  u 
against  the  defendant  in  the  suit." 


Hall  t;.  Howd'. 

[10  OomiaonouT.  614.] 

Captain  of  a  Miltcia  Compakt  may  Impose  Fines  ttpon  the 

thereof  for  neglect  to  perform  military  duty  when  lawfully  required, 
after  due  notice,  may  issue  his  wanant  for  the  collection  of  sooh  finesL 

Wabkant  can  be  Issued  onlt  by  the  Opficeb  Imposing  such  a  fine. 

Von)  Wabeant  is  no  Pbotection  to  the  officer  executing  it. 

Wabbant  Issued  by  a  Maoistbate  ob  Officer  of  Limited  JmusDicnov 
must  show  on  its  face  that  he  had  jurisdiction  of  the  subject-matter,  tbs 
person,  and  the  process. 

Captain's  Wabbant  Fatally  Defective,  When.— A  warrant  by  tne  cap- 
tain of  a  militia  company,  for  the  collection  of  a  fine  for  neglect  of  mili- 
tary duty,  stating  that  such  fine  was  legally  imposed,  but  not  stating,  or 
showing  by  reference  to  any  other  document,  who  imposed  the  fine,  is 
void  on  its  face,  and  the  officer  who  executes  it  is  liable  in  trespass. 

Action  for  assault  and  battery  and  false  imprisonment.  The 
defendants  justified  under  two  warrants  issued  by  one  Howd,. 
captain  of  a  militia  company,  of  which  the  plaintiff  was  a  mem- 
ber, for  a  neglect  of  military  duty,  on  May  7,  1832,  and  Sep- 
tember 1, 1832,  respectiTcly.  Both  warrants  were  issued  April 
24,  1833,  directed  to  either  of  the  constables  of  the  county,  and 
commanding  them  "  that  of  the  goods  or  chattels  of  "  the  plaintiff 
they  "  levy,  collect,  and  x^ay  oyer,  etc.,  a  fine,  legally  imposed 
upon  him,"  the  said  plaintiff,  "for  neglecting  to  perform  mili- 
tary duty"  on  the  days  specified;  *'  and  for  want  of  such  gooda 
or  chattels,  etc. ,  to  take  the  body"  of  the  said  plaintiff,  etc.    Both 
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'warrants  stated  that  the  plaintiff  was  a  private  soldier,  belong- 
ing to  the  said  Howd's  company,  but  did  not  show  that  he  had 
been  enrolled  or  notified.  The  plaintiff's  counsel  insisted  that 
the  warrants  were  void  on  their  face,  and  were  no  justification 
of  the  plaintiff's  arrest  and  imprisonment,  and  asked  the  court 
BO  to  instruct  the  jury.  The  court,  however,  charged  the  jury 
that  if  Ihey  were  satisfied  from  the  evidence  that  the  plaintiff 
had  been  duly  enrolled  and  notified,  and  that  the  other  facts 
Bet  out  in  the  defendant's  notice  of  special  matter  were  proved, 
the  defendants  were  justified  and  entitled  to  a  verdict.  Ver- 
dict for  the  defendants,  and  the  plaintiff  moved  for  a  new  triaL 
Other  facts  are  stated  in  the  opinion. 

Sherman  and  Seeley,  for  the  motion. 

Kimberly  and  Afix,  contra, 

Waiie,  J.  By  the  provisions  of  the  statute  of  this  state, 
"for  forming  and  conducting  the  military  force,''  the  com- 
manding officer  of  a  Yuilitia  company  is  empowered  to  impose  a 
fine  upon  any  non-commissioned  officer,  musician,  or  private,  of 
bis  company,  who  neglects  to  perform  military  duty  when  law- 
fully required;  and  after  having  given  him  due  notice,  if  the 
fine  is  not  paid  and  no  appeal  taken,  may  issue  his  warrant, 
under  his  hand,  for  the  collection  of  such  fine.  It  is  apparent, 
from  the  statute,  that  no  person  but  the  officer  imposing  the 
fine,  has  any  authority  to  issue  the  warrant. 

In  this  case,  the  defendant,  Howd,  as  captain  of  a  company, 
issued  two  warrants,  directed  to  a  constable,  commanding  him, 
of  the  goods  and  chattels  of  the  plaintiff,  to  levy  and  collect 
two  fines  imposed  upon  the  plaintiff,  for  not  performing  mili- 
tary duty  in  the  company;  and  for  want  of  such  goods  and 
chattels,  to  take  the  body  of  the  plaintiff  and  commit  him  to 
jail.  By  virtue  of  these  warrants,  the  defendant,  Austin,  as  a 
constable,  with  the  assistance  of  Bartholomew,  the  other  de* 
fendant,  arrested  the  plaintiff,  and  committed  him  to  prison. 
For  these  acts  of  the  defendants,  the  plaintiff  brings  his  ac- 
tion; and  the  question  now  is,  whether  they  can  be  justified  in 
their  proceedings:  in  other  words,  whether  the  warrants  set 
forth  in  the  motion  are  such  as  the  defendant,  Howd,  had  a 
right  to  issue,  and  the  other  defendants  to  execute.  For  if  the 
warrants  are  void,  Austin  and  Bartholomew,  who  acted  under 
them,  in  committing  the  plaintiff  to  jail,  and  Howd,  who  com- 
manded them  to  do  the  act,  are  unquestionably  trespassers. 

The  first  inquiry,  therefore,  is,  whether  Howd  had  authority 
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to  issue  such  warrants.  It  is  a  well<«8tablished  principle,  thai 
when  a  magistrate^  or  other  officer,  having  a  special  and  lim- 
ited jurisdiction,  issues  a  warrant  to  take  the  person  or  prop- 
erty of  another,  he  must  show,  upon  the  face  of  his  proceed- 
ings, that  he  has  jurisdiction.  Nothing  will  be  intended  in  his 
favor.  It  must  appear  that  he  has  jurisdiction  over  the  sub- 
ject-matter, the  person,  and  the  process:  Orunum  v.  Baymond, 
1  Conn.  40  [6  Am.  Dec.  200];  Ihicy  v.  WUHams^  4  Conn.  107 
[10  Am.  Dec.  102]. 

In  the  case  of  Wiekes  v.  CluUerbuck,  2  Bing.  483;  9  Ser^.  ft 
Lowb.  49,  it  was  holden,  that  if  the  warrant  of  commitment  did 
not  show  an  offense,  over  which  the  magistrates  who  issaed  it, 
had  jurisdiction,  an  action  of  trespass  lay  against  him  for  the 
commitment,  although  there  might  have  been  a  previoas  reg- 
ular conviction.  Best,  0.  J.,  remarked  that  it  was  not  perhaps 
necessary  that  the  offense  should  be  stated  with  the  same  pre- 
cision in  the  warrant  of  commitment,  as  in  the  conviction;  but 
enough  should  be  stated  to  show  an  authority  to  imprison,  and 
without  such  a  statement,  the  officer  could  not  arrest. 

In  the  case  of  The  King  v.  The  InhabUanis  of  Chilverscoion,  8 
T.  B.  178,  where  two  justices  made  an  order  for  the  removal  of 
a  pauper  and  his  family,  and  having  mentioned,  in  their  order, 
two  counties,  Warwick  and  Ck>ventry,  afterwards  described 
themselves  as  justices  of  the  peace  for  the  county  aforesaid, 
without  designating  which  of  the  counties,  although  it  was  ad- 
mitted, that  if  they  had  been  justices  of  the  county  of  Warwick, 
and  had  so  described  themselves,  their  order  would  have  been 
good;  yet  as  it  did  not  appear,  upon  the  face  of  the  order,  thai 
the  justices  who  made  it  had  jurisdiction,  it  was  holden  void. 
A  similar  decision  was  afterwards  made  in  the  case  of  The 
King  v.  The  Inhabitania  of  Moor  Criichell,  2  East,  66. 

An  action  was  brought  to  recover  a  fine  imposed  by  a  court- 
martial,  in  Massachusetts.  The  judge,  in  giving  the  opinion 
of  the  court,  remarked,  that  a  court-martial  was  a  court  of  lim- 
ited and  special  jurisdiction.  The  law  would  intend  nothing 
in  its  favor.  He  who  sought  to  enforce  its  sentences,  or  justify 
its  judgments,  must  set  forth  affirmatively  and  clearly,  all  facta 
necessary  to  show  that  it  was  legally  constituted,  and  had  juris- 
diction: Brooks  V.  Adams,  12  Pick.  441. 

So  in  Starr  v.  Scott,  8  Conn.  480,  this  court  held,  that  a  cer- 
tificate of  the  commissioners  upon  an  insolvent  debtor's  estate, 
which  did  not  contain  an  aveiinent  that  they  had  given  the 
notice,  which  by  statute,  they  were  required  to  give,  was  void. 
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«nd  afforded  no  protection  to  the  debtor,  or  tbe  sheriff,  who  in 
that  case,  had  suffered  the  debtor  to  depart  from  prison. 

In  the  waiTant  under  consideration,  it  is  not  stated,  that  the 
fines,  which  the  constable  was  commanded  to  collect,  had  been 
imposed  bj  the  officer,  who  issued  the  warrants.  It  is,  indeed, 
stated,  that  the  fines  had  been  legally  imposed,  but  by  whom, 
does  not  appear,  either  from  the  warrants  tbemselTes,  or  by 
reference  to  any  record  or  proceedings  whatever.  It  is  true 
they  are  signed  by  Howd,  as  captain  of  the  company.  But  the 
neglect  charged  upon  the  plaintiff  took  place,  in  one  instance, 
more  than  seven,  and  in  tbe  other  more  than  eleven  months, 
prior  to  the  date  of  the  warrants.  Although  Howd  might  have 
been  captain  at  the  time  of  issuing  the  warrants,  it  does  not 
necessarily  follow,  that  he  was  the  commanding  officer  six 
months  or  a  year  previous.  But  whether  he  was  or  was  not, 
the  law,  in  a  case  like  this,  will  not  intend  that  the  fines  were 
imposed  by  him,  in  the  absence  of  any  averment  of  that  kind. 
The  form  of  a  writ  of  execution,  prescribed  by  statute,  states 
before  what  court  the  judgment  was  obtained;  and  also  refers 
to  the  records.  In  practice,  it  is  believed,  the  form,  in  these 
particulars,  is  invariably  adopted.  So  in  the  form  prescribed 
of  a  warrant  for  the  collection  of  a  rate,  it  is  stated  by  whom 
the  tax  was  imposed. 

The  omission  in  these  warrants  of  an  averment  that  the  fines 
were  imposed  by  Howd,  who  issued  them,  is  an  omission  to 
show  his  jurisdiction;  and  can  neither  be  justified  upon  princi* 
pie,  nor  by  usage.  The  warrants,  therefore,  are  void,  and 
afford  no  justification  to  the  defendants. 

This  view  of  the  subject  renders  it  unnecessary  to  consider 
the  other  objections  that  have  been  urged  against  their  Vialidity. 

The  charge  of  the  court  to  the  jury  was  erroneous;  and  a  new 
trial  must  be  granted. 

The  other  judges  concurred  in  this  opinion. 

New  trial  to  be  granted. 

JusnncATiON  of  Offickb  by  Process. — ^As  to  vrhen  the  prooesa  under 
which  an  officer  acts  wiU  protect  him,  and  when  not,  see  the  note  to  Savacool 
▼.  Bongkton,  21  Am.  Dec.  109.  See  also  C/iapman  v.  Dyetit  25  Id.  598;  and 
other  cases  in  this  series,  cited  in  the  note  thereto.  It  is  settled  that  a  war- 
rant issued  by  a  court  or  officer  of  special  jurisdiction,  without  having  jurisdio* 
tion  of  the  person,  subject-matter,  or  process,  is  void,  and  that  the  officer  who 
executes  it  is  a  trespasser:  Prince  v.  Thomas,  1 1  Conn.  477,  citing  the  principal 
ease. 

In  HittehiTis  v.  JofiMon,  12  Conn.  383,  HaU  v.  Howd  is  referred  to  as  an 
authority  for  the  doctrine  that  where  a  court  to  whom  an  authority  is  dele« 
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gated  upon  certain  tenns  and  conditions,  has  proceeded  to  act  under  that 
aathority,  without  having  seen  that  those  conditions  were  complied  with,  it* 
proceedings  are  void.  The  case  is  cited  and  distinguished  on  the  same  point 
in  West  School  District  v.  MerrUls,  Id.  440.  It  is  referred  to  also  in  Fox  v. 
Eoyt,  Id.  497,  with  respect  to  the  distinction  between  courts  whose  proceed- 
ings and  judgments  import  verity  and  protect  all  who  obey  them,  and  other 
special  tribunals,  and  it  is  held  that  courts  of  justices  of  the  peace  belong  to 
the  former  class. 


Derby  Turnpike  Co.  v.  Parks. 

I10Ck>HVXOTIOI7T,  52a.] 

Notice  ov  an  Application  to  the  Legislature  for  ak  Increase  of  Iollb 
on  a  turnpike  road  under  the  control  of  the  applicants,  is  not  abeohitely 
necessary  to  be  given  to  a  party  engaged  in  carrying  the  mails  over  said 
road  nuder  a  contract  with  the  United  States,  but  who  is  not  bound  by 
his  contract  to  carry  the  mails  on  said  road,  and  the  want  ot  such  notioe 
will  not  avoid  the  grant  passed  in  pursuance  of  such  application. 

Allegation  in  the  Application,  of  a  Mistake  in  the  Charter,  anthoriziBg 
the  construction  of  such  road,  with  respect  to  the  rate  of  tolls,  but  re- 
ferring to  the  inequality  of  the  tolls  as  evidently  proving  that  fact,  is  a 
matter  of  inference,  and,  though  erroneous,  is  not  necessarily  fraudulent. 

OmasioN  to  State  in  such  Application  that  the  Maii^  are  carried  over 
the  road  under  a  contract  with  the  United  States,  by  a  third  party,  is 
not  such  a  suppression  of  the  truth  as  to  amount  to  a  fraudulent  oqd- 
cealment. 

Fraud  in  Obtaining  an  Act  of  the  Legislature  will  not  be  PRESUiacD^ 
but  must  be  clearly  proved  before  the  court  will  pronounce  the  act  void. 

Lbgislattve  Grant  is  a  Contract. — ^A  legislative  grant  to  an  existing  turn- 
pike corporation,  of  the  right  to  increase  its  tolls,  is  a  contract. 

BxFEAL  of  such  A  Grant  IMPAIRS  THE  OBLIGATION  of  the  oontrsct,  and  is 
unconstitutional,  unless  the  right  of  appeal  is  reserved  or  the  ooiporation 
consents. 

CONSIDERATION  IS  Unnxcsssabt  to  render  binding  an  executed  Iflgiwlativa 
grant  of  such  a  rights 

Assumpsit,  to  recover  tolls  of  the  defendant,  for  passing  with 
bis  mail  stage  over  the  plaintiffs'  turnpike  road  between  July 
1,  1829,  and  August  2,  1833.  The  plaintiffs  were  incorpor^ 
ated  in  1798,  and  the  rate  of  tolls  which  they  were  authorized 
to  collect  was  fixed  by  their  charter.  The  defendant,  in  1828, 
entered  into  a  contract  with  the  postmaster-general,  to  carry 
the  mails  from  New  Haven  to  Norfolk^  through  Derby,  and  from 
that  time  until  this  action  was  commenced,  had  carried  the  mails 
in  his  stage  to  and  fro  over  the  plaintiff's  road.  In  1829,  the 
plaintiffs  petitioned  the  legislature  for  power  to  collect  the 
same  tolls  on  mail  stages  as  on  other  vehicles.  The  opinion 
fitates  the  substauce  of  the  material  averments  of  the  petition. 
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No  notice  of  the  intended  petition  was  given  to  the  defendant. 
In  compliance  with  the  petition,  the  legislature  granted  to  said 
company  that  they  "  be  allowed  to  collect  the  same  toll  on  car- 
riages which  carry  the  mails  on  said  road,  as  they  are  now  allowed, 
by  their  charter,  to  collect  on  other  carriages  of  the  same  de- 
scription." The  defendant,  in  May,  1832,  procured  the  repeal 
of  the  act  of  May,  1829,  upon  showing  to  the  legislature,  that 
when  the  said  act  was  passed,  he  was  carrying  the  mails  over 
said  road  under  contract  as  above  stated,  which  fact  was  known 
to  the  plaintiffs  and  their  agents,  but  that  no  notice  was  given 
to  him  of  the  application  for  said  act,  and  that  the  rate  of  toll 
originally  established  was  not  so  established  by  mistake,  but  for 
the  purpose  of  encouraging  the  carrying  of  the  mails  in  car- 
riages. The  plaintiffs  were  cited  to  appear,  and  were  heard  on 
the  application  for  repeal.  The  tolls  now  claimed  were  charged 
at  the  rate  fixed  by  the  act  of  1829.  The  questions  involved  in 
the  case  are  sufficiently  stated  in  the  opinion.  The  facts  were 
Agreed  on,  and  the  case  reserved  for  this  court. 

Sherman  and  B,  S.  Baldwin,  for  the  plaintiffs. 

T,  Smiih  and  Seeley,  for  the  defendant. 

Williams,  0.  J.  The  questions  to  be  decided,  are,  had  the 
plaintiffs  a  right  to  take  increased  tolls  under  the  act  of  1829? 
And  if  so,  is  that  act  repealed  or  annulled  by  the  resolve  of 
1832. 

It  has  been  claimed,  that  the  act  of  1829  is  of  no  force  or 
efficacy;  that  it  was  obtained  under  such  circumstances  as  to 
constitute  moral  fraud;  that  it  was  an  attack  upon  the  rights  of 
the  defendant,  without  any  notice  to  him,  and  by  suppression 
of  the  truth,  and  suggestion  of  falsehood.  Whether  the  facta 
upon  which  the  defendant  relies  in  proof  of  this  claim,  are  so 
placed  before  the  court,  as  that  we  should  be  bound  to  regard 
them,  is  now  a  matter  of  inquiry.  It  is  only  alluded  to,  to  show, 
that  that  point  is  not  either  admitted  or  denied.  As  the  case 
has  been  argued  upon  the  supposition,  that  the  facts  found  by 
the  general  assembly  are  proved  here,  we  will  examine  whether 
they  are  sufficient  for  us  to  say,  that  the  act  of  1829  was  obtained 
by  fraud.  No  notice  was  given  to  this  defendant  of  the  intended 
application  for  an  alteration  of  tolls.  We  have  a  general  stat- 
ute regarding  notice  to  be  given,  in  all  cases,  to  the  adverse 
party,  before  triaL  Now,  if  Parkes  stood  in  the  relation  of  an 
adverse  party,  then  a  grant  made  by  the  general  assembly, 
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upon  a  petition,  when  he  was  not  cited,  would  be,  against  hin 
at  least,  null  and  void. 

That  he  was  in  this  situation  has  not  been  contended.  So 
long  as  he  chose  to  carry  the  mail  upon  this  road  in  a  stage- 
coach,  he  had  an  interest  in  haying  the  tolls  low;  and  so  had 
every  person  who  might  in  future  carry  a  mail,  in  the  same  way. 
But  it  is  not  shown  even  that  he  was  bound  to  cany  the  mail  on 
the  road,  though  it  might  be  more  convenient  for  him  to  do  so. 
In  carrying  it  there,  he  consulted  his  own  convenience,  and  not 
any  stipulation  he  had  entered  into. 

If,  then,  the  law  did  not  require  notice  to  be  given  him,  ii 
certainly  would  be  too  much  for  this  court  to  say,  that  an  appli- 
cation to  the  assembly  for  a  franchise  was  fraudulent,  because 
the  petitioner  had  not  given  such  notice.  As  was  said  in  a  eaae 
somewhat  analogous, ''  the  injury  is  to  be  ascribed  to  the  law, 
not  to  the  individual  who  has  complied  with  its  requisition:** 
7  Oranch,  50.  We  do  not  say  but  that  notice,  in  such  cases, 
ought  always  to  be  required,  that  all  may  be  heard,  who  feel 
any  interest  in  the  subject.  The  modem  practice  has  been  not 
to  act  in  such  cases  until  notice  in  a  public  newspaper  has  been 
given,  that  such  a  case  is  pending.  But,  it  is  believed,  the  first 
time  that  it  has  been  urged,  that  unless  it  was  given,  the  grant 
was  void.  Such  a  decision  would  destroy  many  of  the  ancient 
grants  in  this  state;  and  is  warranted  by  no  authority  whatever. 

It  is  said,  that  there  was  a  false  suggestion,  which  ought  to 
make  void  this  grant.  The  petition  states,  that  there  was  a 
mistake  in  recording  the  former  bill,  or  in  some  other  way, 
whereas  it  is  now  found,  that  there  was  no  mistake,  but  it  was 
designed  to  encourage  mail  carriers.  Is  this  such  a  fraud  aa 
shall  set  aside  a  grant  ?  It  has  been  held  that  the  facts  stated 
in  a  bill  in  chancery  are  not  evidence  against  the  party  filing  it^ 
in  another  case  between  the  same  parties,  of  the  facts  charged  in 
it:  Doe  d.  Bowerman  v.  Syboum,  2 Esp.  496, 498;  S.  C,  7  T.  B.  2L 

But  what  are  the  facts  charged  in  that  petition  ?  That  a  mis* 
take  was  evidently  made  in  recording  the  bill  in  form,  or  in 
some  other  manner:  the  toll  being  but  six  and  one  quarter  cents, 
while  other  stage  and  pleasure  carriages,  with  four  wheels,  are 
subject  to  four  times  that  amount  of  toll.  From  the  manner  in 
which  this  allegation  is  made,  it  seems  that  the  mistake  charged 
was  claimed  to  be  proved,  by  the  accompanying  facts,  viz.,  the 
disproportion  in  the  toll  to  that  upon  other  similar  vehidea.  It 
is  said  to  be  evidently  made;  and  the  proof  offered  is,  that  like 
carriages  are  charged  four  times  as  much.    It  is  but  the  allega* 
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tioD  of  the  draftsman,  supported,  as  he  claims,  by  the  facts. 
This  inference  may  have  been  erronous,  but  it  does  not,  there- 
fore, follow,  that  it  was  fraudulent.  If  this  was  all  that  was  in- 
tended, the  general  assembly  could  draw  their  own  inference  as 
well  as  the  petitioners.  If  they  considered  this  sufficient  proof 
of  the  fact,  the  inference  certainly  could  not  be  deemed  entirely 
unfounded.  If  there  was  other  proof  of  the  fact,  that  proof  was 
either  true  or  false.  If  false,  the  defendant  ought  to  show  it, 
before  he  can  claim  this  was  obtained  on  false  suggestion;  and 
if  true,  we  surely  can  not  say  the  suggestion  in  the  petition  was 
fraudulent,  when  there  was  proof  to  support  it. 

It  was  also  claimed,  that  the  petitioners  suppressed  the  truth. 
They  knew,  it  was  said,  that  the  defendant  had  made  the  con- 
tract with  the  postmaster-general  to  carry  the  mail;  and  that  a 
mail  had  long  been,  and  then  was,  transported  on  said  road. 
Now  it  does  not  appear  that  the  defendant  was  bound,  by  his 
contract,  to  transport  the  mail  upon  this  road;  though  it  does 
appear,  he  was  obliged  to  transport  it  from  New  Haven  to  Nor- 
folk and  back.  Of  course  it  does  not  appear,  that  the  petition- 
ers knew  that  fact,  or  that  it  existed.  There  was,  then,  no  fraud 
in  not  stating  that  fact.  But  they  did  know,  that  the  defend- 
ant, in  executing  his  contract,  did  in  fact  rnn  his  mail  carriage 
upon  this  road,  and  had  done  so  for  years. 

Nor  was  this  fact  one  of  that  kind,  which  it  was  fraudulent  to 
conceal.  It  is  difficult  to  conceive  of  a  fact  more  notorious  than 
that  a  mail  stage  has,  for  a  number  of  years,  been  running  every 
day  in  the  week,  except  Sunday,  upon  a  great  public  road;  and 
it  is  hardly  possible  to  suppose,  that  a  fact  of  such  notoriety 
could  have  been  concealed  from  a  body  of  men,  composed,  like 
our  legislature,  of  members  from  every  town  in  the  state.  At  all 
events,  it  would  be  too  much  to  say,  that  because  that  fact  was 
not  made  known  to  the  assembly,  it  was  fraudulently  suppressed. 
Fraud  is  not  to  be  presumed;  and  when  this  court  are  called 
upon,  in  this  collateral  manner,  to  declare  void  an  act  of  the 
general  assembly,  upon  the  gi*ound  that  it  was  fraudulently  ob- 
tained, this  fact  should  be  clearly  proved.  In  the  opinion  of 
the  court,  no  such  inference  can  be  drawn  from  any  one  of  these 
facts,  or  from  all  of  them  combined. 

It  is  unfortunate  that  notice  had  not  been  required  by  the 
general  assemby;  but  as  they,  in  the  exercise  of  a  discretion 
which  they  had  a  right  to  exercise,  have  not  done  this,  the 
court  can  not  say  that  their  act  is  void.     On  the  other  hand. 
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there  is  no  doubt  that  this  resolve  gave  a  perfect  right  to  these 
plaintiffs  to  collect  tolls  under  it,  while  it  remained  in  force. 

This  brings  us  to  inquire,  in  the  next  place,  whether  that  re- 
solve has  been  annulled,  bj  the  one  of  1832. 

There  can  be  no  doubt  of  this,  provided  the  legislature  had 
the  constitutional  right,  under  the  circumstances  disclosed,  to 
annul  that  act.  By  a  most  valuable  provision  of  the  constitu- 
tion of  the  United  States,  no  state  can  pass  any  law  impairing 
the  obligation  of  contracts.  Such  laws  may  sometimes  be 
passed  hastily,  and  without  noticing  what  is  to  be  their  oper- 
ation; or  they  may  be  passed  upon  occasions  of  great  distress, 
under  an  idea  that  private  interests  must  yield  to  public  good, 
as  was  the  case  with  the  tender  laws  during  the  revolution. 
Under  this  provision  of  the  constitution,  it  has  been  decided, 
that  a  grant  is  a  contract,  and,  of  course,  can  not  thus  be  im- 
paired. This  has  been  solemnly  adjudged  by  the  supreme  court 
of  the  United  States,  whose  peculiar  duty  it  is  to  settle  constitu- 
tioDal  questions:  Fletcher  v.  Peck,  6  Cranch,  136,  137;  DaH- 
mouth  College  v.  Woodward,  4  Wheat  618.  The  former  was  a 
grant  of  land,  the  latter  of  a  franchise;  and  both  were  held  in- 
violable. Indeed,  that  a  legislature  can  no  more  revoke  its 
grants  than  a  donor  his  gift,  when  delivered,  is  now  to  be  con« 
sidered  as  a  principle  perfectly  well  settled.  Several  years  be- 
fore the  case  of  Fletcher  v.  Peck,  it  was  said  by  one  of  our  most 
eminent  jurists,  that  ''rights  legally  vested  in  any  corporation, 
can  not  be  controlled  or  destroyed  by  any  subsequent  statute, 
unless  a  power  for  that  purpose  be  reserved  to  the  legislature 
in  the  act  of  incorporation:''  Wales  v.  Stetson,  2  Mass.  1^  [3 
Am.  Dec.  39].  The  same  principle  was  fully  recognized  by  this 
court  in  the  case  of  The  Enfield  Ibll  Bridge  Company  v.  The  Con* 
neclicut  River  Company,  7  Oonn.  44,  and  by  the  supreme  court 
of  New  York,  in  the  case  of  The  People  v.  PlaU,  17  Johns.  215 
[8  Am.  Dec.  382].  Such  a  grant,  it  is  said,  vests  an  indefeas- 
ible, irrevocable  title.  Indeed,  this  general  principle  has  not 
yet  been  denied. 

But  it  is  said  that  it  does  not  apply  to  this  case,  because 
here  was  no  consideration.  The  first  answer  to  this  is,  that 
no  case  has  been  shown  to  prove,  that  a  consideration  ia  neces- 
sary. If  that  rule  was  to  prevail,  why  is  it  necessary  there 
should  be  any  act  of  revocation  at  all  ?  If  a  consideration  was 
necessary,  it  would  seem  that  the  grant  was  void,  for  want  of 
it,  and,  of  course,  needed  no  revocation.  If  good  before  the 
revocation,  then  it  is  not  easy  to  see  how  the  grantor  could 
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avoid  it.  If  good,  it  must  be  because  the  right  had  passed 
irom  the  grantor  to  the  grantee;  and  if  it  had  once  passed  and 
a  right  vested,  sarely  it  could  not  be  divested,  at  the  pleasure 
of  the  grantor. 

In  the  case  of  a  gift  by  an  individual,  saying  he  gave  an  ar- 
ticle, without  delivery,  it  v^ould  be  revocable;  or,  to  speak 
more  correctly,  it  never  v^as  given.  But  if  the  article  is  once 
<lelivei'ed,  it  can  no  more  be  recalled  than  if  he  had  received 
as  a  consideration  the  full  value.  This  point  was  much  con- 
Bidered,  and  elaborately  discussed,  by  Stoiy,  J.,  in  the  Dart- 
mouth  College  case.  He  says:  "Where  a  contract  has  once 
passed  bona  fide  into  grant,  neither  the  king,  nor  any  private 
person,  who  may  be  the  grantor,  can  recall  the  grant  of  the 
property,  although  the  conveyance  may  have  been  purely  vol- 
untary. A  gift,  completely  executed,  is  irrevocable.  The 
property  conveyed  by  it,  becomes,  as  against  the  donor,  the 
absolute  property  of  the  donee;  and  no  subsequent  change  of 
intention  of  the  donor  can  change  the  rights  of  the  donee:" 
4  Wheat.  683.  Again,  this  enlightened  jurist  says:  "  The  gov- 
ernment has  no  power  to  revoke  a  grant,  even  of  its  own  funds, 
when  given  to  a  private  person,  or  corporation,  for  special  uses. 
It  can  not  recall  its  own  endowments  granted  to  any  hospital, 
or  college,  or  city,  or  town,  for  the  use  of  such  corporations:'' 
4  Wheat.  GOa 

It  is  said,  this  question  was  not  necessary  to  a  decision  in 
that  case.  It  was  a  question  argued  at  the  bar,  and  which, 
therefore,  fairly  arose  in  the  case;  and  an  opinion,  therefore, 
upon  it,  if  not  absolutely  necessary  to  the  result,  was  not  an 
MleT  opinion.  Those  who  would  question  this  opinion,  should 
be  able  to  produce  some  authority  against  it.  Until  that  can 
be  done,  this  court  can  have  no  hesitation  in  adopting  it. 

A  case  was  cited  from  Com.  Dig.,  that  jx)ll  thorough,  that  is, 
toll  on  the  king's  highway,  can  not  be  claimed  simply,  without 
any  consideration.  If  that  doctrine  is  to  be  recognized  here, 
and  applies  to  a  grant  of  toll  not  on  the  public  highway,  prop- 
erly so  called,  but  on  the  road  where  toll  is  now  demandable, 
then  it  proves,  that  this  toll  could  never  have  been  legally 
taken  under  the  act  of  1829.  But  the  question  in  England 
was  rather  as  to  the  extent  of  the  prerogative  of  the  king,  and 
it  was  held,  that ''  the  common  law  had  so  admeasured  his  pre- 
rogatives, that  they  shall  not  take  away  nor  prejudice  the  in- 
heritance of  any :' '  Plowd.  Com.  236.     And  in  the  case  of  Pat^ 

Ax.  Dio.  Vol.  XXVII— if 
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V.  Allen f^  Noy,  176,  it  is  said  by  couDsel,  to  be  agreed,  :hat 
'*  the  king  can  not  grant  toll  to  be  taken  in  the  highway,  wLicb 
is  free;  because  it  is  to  deprive  the  subject  of  his  common  right 
and  inheritance:"  2  Wils.  229. 

The  legislative  power  in  this  country  is  not  limited  by  the 
same  rules  as  the  prerogative  of  the  king  in  England.  It  is 
rather  to  be  compared  with  that  of  the  parliament,  except  as  it 
is  limited  by  the  constitution.  This  authority,  therefore,  is 
not  applicable  to  a  legislative  grant. 

But  if  it  was,  what  is  this  grant  ?  Is  it  to  be  considered  bb 
an  original  grant  to  a  company,  and  a  charge  on  the  publio 
without  consideration  ?  Or  is  it  merely  a  modification  of  the 
original  grant? 

The  turnpike  company  have  granted  to  them  a  charter  with  a 
certain  toll.  This  toll  is  found  inadequate  to  the  support  of 
the  road  and  a  reasonable  compensation  to  the  proprietors. 
Can  it  be  said,  that  an  additional  toll  is  without  consideration  f 
In  this  case,  the  company  claimed  it  as  a  part  of  the  grant 
originally  intended  to  be  made;  and  under  this  impression, 
doubtless,  the  general  assembly  granted  it.  So  it  is  claimed 
by  the  defendant  in  another  part  of  the  case;  and  we  do  not 
see  why  this  act  (without  reference  to  subsequent  proceedings) 
may  not  be  fairly  considered  as  an  explanation  of  the  original 
act,  and  treated  as  a  part  of  it.  And  in  that  point  of  view, 
there  can  be  no  foundation  for  the  argument,  that  this  is  to  be 
considered  merely  as  a  license.  Whether  it  is  considered  as  an 
explanation  of  the  original  grant,  or  an  addition  founded  upon 
the  idea  that  the  tolls  received  did  not  form  a  reasonable  com- 
pensation for  the  expenses,  it  is  equally  valid.  It  has  been 
compared  to  cases  of  laws  giving  a  bounty  for  the  destmction 
of  birds  or  beasts  of  prey,  or  providing  a  compensation  to  mill- 
ers. General  laws  of  this  kind,  for  whole  classes  of  men,  have 
not  been  considered  as  in  the  nature  of  franchises  or  private 
grants.  If,  therefore,  they  are  revocable,  it  will  not  apply  to 
cases  of  this  kind. 

Whether  any  of  these  questions,  as  to  the  act  of  1829,  can  be 
made,  or  whether  the  validity  of  that  grant  can  be  tried,  except 
upon  a  process  adapted  specially  to  that  purpose,  are  questions, 
which,  in  the  view  taken  of  the  case,  need  not  be  discussed,  as 
we  are  not  disposed  to  question  a  legislative  act  any  further 
than  the  exigencies  of  the  case  demand.  But  when  it  is  claimed, 
that  an  act  interferes  with  constitutional  rights,  the  inquiiy  can 

1.  Dmrcy  T,  Atttti, 
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not  be  avoided  without  a  gross  dereliction  of  duty.  The  result 
of  that  inquiry  has  been  that  the  act  of  1832  can  have  no  effect 
whatever  upon  the  rights  of  the  plaintiffs  under  the  resolve  of 
1829.  The  court  are  thus  imperatively  bound  to  declare,  that 
the  act  of  1829  remaius  unaffected  and  unimpaired,  and  that 
the  plaintiffs  have  a  right  to  collect  the  toll  granted  thereby. 

We  advise  the  superior  court  to  render  judgment  for  the 
plaintiffs. 

The  other  judges  concurred  in  this  opinion. 

Judgment  for  plaintiffs. 

CoBPOBATB  Chabtkr  OB  Franchisb  IS  A  CONTRACT. — See  Lincoln  Bakk 
T,  BkhartUon^  10  Am.  Deo.  S4,  conoeded,  on  the  authority  of  the  principal 
ease  and  otheiB,  in  fFe«<i2twr  ^ric^e  Co.  v.JDiiE,  6  How.  (U.S.)  642.  Solegia* 
lative  grants  of  exemption  from  taxation:  AJbwaterY,  InhabUanUqf  Wood- 
bridge,  16  Am.  Deo.  46,  and  note;  Seymour  v.  Hartford,  21  Conn.  486,  citing 
the  principal  caae  and  many  others. 

PUVATB  Statdtx  Obtainkd  bt  Fbaui)  will  be  relieved  against  In  a  coorl 
«f  law  or  equity:  CampMV9  ca«e,  20  Am.  Dea  860. 


Gamp  t;.  Bates. 

[11  CoimonouT,  61.] 

XtawBKJnxm  Los  to  Prevent  Waste  ttpon  Attached  Bsaltv  by  an  in- 
solvent debtor,  at  the  suit  of  the  attaching  creditor. 

Bill  for  an  injunction  against  waste.  By  the  bill  it  appeared, 
in  substance,  that  the  plaintiff  had  brought  an  action  at  law 
against  the  defendant  upon  certain  notes,  which  action  waa 
still  pending,  and  had  in  said  action  attached  certain  realty  of 
the  defendant;  that  the  defendant  was  wholly  insolvent,  and 
was  committing  waste  on  the  attached  premises  by  cutting  down 
timber,  etc.,  thus  destroying  the  value  of  the  security,  etc., 
wherefore  the  plaintiff  prayed  an  injunction.  General  demurrer 
to  the  bill,  and  the  case  was  reserved  for  the  advice  of  this 
ooort. 

Baldwin  and  Storrs,  for  the  demurrer. 

Sungerford  and  Wightman,  contra. 

WnjJAMS,  0.  J.  The  question  submitted  to  the  court,  in  this 
case,  is,  whether  a  person  having  a  debt  against  another,  secured 
by  note,  and  who  has  attached  the  real  estate  of  that  debtor  to 
secure  this  debt,  can  obtain  an  injunction  to  prevent  wanton 
waste  to  the  property  thus  attached,  when  the  debtor  is  insolvent 


708  Cajhp  v.  Bates.  [Conn. 

On  the  part  of  the  defendant,  it  is  claimed,  that  the  debior 
has  an  estate  of  inheritanoe  in  the  property;  that  the  creditor 
has  no  legal  interest  in  it;  that  it  is  uncertain  whether  he  will 
ever  obtain  one;  that  his  debt  may  be  disputed,  or  it  may  be 
paid,  or  he  may  not  choose  to  levy  upon  the  land;  and  that  it  is 
not  within  the  class  of  cases  against  which  equity  relieyes; 
that  no  authority  can  be  found  to  support  it;  and  that  our  own 
authorities,  so  far  as  we  have  any,  are  against  it. 

Now,  to  determine  whether  this  case  is  within  the  principle 
of  the  cases  in  which  a  court  of  equity  relieves,  it  must  be 
ascertained  what  are  the  rights  of  the  plaintiff,  and  what  the 
principles  of  a  court  in  chancery.  It  is  admitted,  that  by  the 
attachment,  the  plaintiff  acquires  no  legal  title  to  the  estate  in 
question;  and  that  he  may,  perhaps,  never  obtain  one.  It  is 
not  admitted,  that  a  legal  title  is  necessary.  A  mortgagor,  who 
has  parted  with  his  legal  title,  may  obtain  this  remedy  against 
the  mortgagee;  or  a  second  mortgagee,  who  has  no  legal  title, 
may  obtain  it,  against  his  mortgagor. 

But  it  is  further  said,  that  this  plaintiff  has  neither  an  equi- 
table, nor  a  legal  title.  That  he  has  no  interest  in  the  estate; 
none  which  a  court  of  equity  would  consider  a  vested  interest 
must  also  be  admitted.  What,  then,  are  his  rights  ?  They  are 
probably  peculiar  to  the  legislation  of  New  England;  they  are 
not  defined  by  the  statute  which  creates  them.  It  provides  that 
attachments  may  be  granted  against  the  goods  and  chattels,  or 
for  want  thereof,  against  the  lands  or  person  of  a  debtor;  and 
after  prescribing  the  mode  of  service,  it  provides,  that  unless  so 
oompleted,  the  estate  shall  not  be  holden  against  any  other 
creditor  or  bona  fide  purchaser.  The  necessary  inference  is, 
that  this  attachment,  when  so  completed,  shall  hold  the  estate 
against  such  creditors  or  purchasers,  as  well  as  against  the 
owner,  to  respond  the  judgment.  We  are  not,  then,  to  specu- 
late as  to  the  result,  whether  the  creditor  will  recover  at  all,  or 
recover  the  full  sum  which  he  demands.  The  estate  thus  at- 
tached, is  to  be  holden  to  meet  that  recovery,  be  it  more  or 
less. 

The  statute  intended  to  secure  the  debtor  from  mistaken  at- 
tachments, by  the  bond  it  required.  The  common  law  will  pro- 
tect him  from  malicious  attachments,  as  well  of  the  estate  as  of 
the  body.  At  all  events,  power  is  given  (al though  no  interest) 
to  the  creditor  to  secure  his  supposed  demand.  There  is,  in- 
deed, uo  express  restraint  against  alienation  laid  upon  the 
owner;  but  it  is  impliedly  made  void.     Now,  if  this  is  a  fair 
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constraciion,  that  the  debtor  can  not,  under  these  circumstances, 
alienate  the  laud,  to  the  detriment  of  the  creditor,  can  he  any 
more  alienate  the  houses  situated  upon  it?  Is  not  the  one  as 
fairly  forbidden  as  the  other  ?  And  if  he  can  not  alienate  the 
buildings,  he  can  have  no  greater  right  to  alienate  the  timber 
growing  thereon.  The  object  of  the  privilege  thus  given  to  the 
creditor,  was,  that  the  property  should  remain  sequestered  for 
the  payment  of  the  debt.  It  need  not,  indeed,  be  taken  into 
the  hands  of  the  officer,  as  personal  property,  because  another 
mode,  better  adapted  to  give  notice,  is  prescribed.  But  still  it 
is  as  much  in  the  custody  of  the  law  as  the  personal  property  at- 
tached. It  may  be  truly  said,  the  hand  of  the  law  is  upon  it. 
In  the  case  of  Lacey  et  cU.  v.  Ibndinson,  5  Day,  77,  80,  it  is  ex- 
pressly laid  down  that  "  the  attachment  has  no  effect  but  to  take 
the  land  into  the  custody  of  the  law,  to  secure  it  against  the 
alienation  of  the  debtor,  and  the  attachment  of  other  creditors, 
and  to  hold  it  to  be  levied  upon,  by  an  execution,  when  judg- 
ment shall  have  been  obtained." 

The  lands,  then,  upon  which  the  waste  complained  of  is  com- 
mitted, is  the  land  of  the  defendant,  taken  into  the  custody  of 
the  law,  to  secure  the  plaintiff's  debt.  It  is,  in  short,  a  pledge 
for  the  debt,  taken  by  the  creditor,  not  by  the  debtoi^s  consent^ 
but  in  pursuance  of  the  provisions  of  law.  It  is  a  lien  thua 
created. 

The  question  then  arises,  does  the  law  give  this  privilege  and 
then  leave  the  debtor  to  take  it  away  or  destroy  it?  Does  the 
law  give  a  privilege,  and  allow  the  party  against  whom  it  is  given, 
to  render  it  useless?  Is  a  court  of  chancery  so  utterly  impotent, 
or  is  it  so  fettered  by  its  own  rules,  that  this  may  be  done,  and 
the  court  have  no  power  to  prevent  it? 

This  brings  us  to  the  consideration  of  the  power  of  a  court  of 
eqaily.  And  although  the  general  object  of  courts  of  justice  la 
to  give  redress  for  injuries  committed,  it  is  the  peculiar  prov- 
ince of  a  court  of  equity  to  prevent  the  commission  of  injustice. 

And  when  a  litigaliou  is  pending,  and  there  is  danger  that 
the  property  will  be  lost  or  injured,  and  the  court  wherein  the 
suit  is  pending  can  not  provide  for  its  safety,  or  the  common 
law  affords  no  protection,  a  court  of  equity  will  interpose  for  ita 
presei-vation:  2  Swift  Dig.  133.  Here  a  litigation  is  pending; 
the  property  appropriated  under  the  law  to  await  its  termination, 
is  likely  to  be  destroyed,  by  one  of  the  parties;  and  the  com-* 
mon  law  affords  no  protection.  It  is,  then,  the  very  case  for 
the  interposition  of  a  court  of  equity. 
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Again,  it  is  a  principle  sanctioned  by  able  English  commen- 
tatoro,  that  conrts  of  chancery  grant  injunctions  against  waste, 
to  restrain  acts  against  conscience  or  the  existing  rights  of 
others:  1  Madd.  Ch.  123,  126.  Can  there  be  a  doubt,  that 
the  act  here  complained  of,  is  an  act  against  conscience  and  the 
existing  rights  of  others?  Did  not  the  plaintiff,  by  his  levy,  ac- 
qnire  the  sanction  of  law,  that  the  property  should  stand 
pledged  to  await  his  judgment?  Had  he  not  then  a  right — a 
right  acquired  by  this  lien — a  right  which  a  court  of  justioe  is 
bound  to  respect  and  defend?  It  is  not,  indeed,  a  legal  inter- 
est, which  would  pass  by  a  release  deed;  bnt  it  is  a  right  no 
less  sacred,  and  no  less  regarded  in  a  court  of  law.  His  right, 
in  this  case,  is  acquired  under  the  same  statute  as  his  right  to 
the  personal  property  attached.  That  is  protected,  by  the  ii:^3r- 
▼ention  of  the  officer,  in  whose  custody  it  is  placed.  He  is  ao- 
oountable  to  the  creditor,  if  it  is  injured  or  destroyed.  Here 
the  same  hand  is  not  interposed,  but  the  same  general  law  is 
the  guardian  of  both;  and  its  protecting  care  can  not  depend 
upon  the  official  strength  with  which  the  property  is  surrounded. 
In  both  cases,  the  laws  of  the  land  have  given  a  right  to  an  at- 
taching creditor  to  appropriate  the  property  attached  to  the 
payment  of  his  debt,  if  he  should  obtain  judgment. 

It  seems,  then,  as  if  it  must  follow  of  course,  that  the  mo- 
ment the  property,  either  real  or  personal,  is  taken  into  cus- 
tody of  the  law,  the  law  must  defend  it  against  those  who  at- 
tempt to  divert  it  from  the  object  to  which  it  has  been  thus  de- 
voted. The  use  of  the  property,  during  the  pendency  of  the 
proceedings,  it  is  true,  remains  with  the  debtor.  The  fact  that 
the  creditor  has  no  vested  interest  in  the  property,  would  pre* 
vent  his  right  to  the  use;  and  the  expenses  attending  the  culti- 
vation of  land,  and  the  accounts  to  be  kept,  would  make 
the  occupation  of  little  value  to  any  one  but  the  owner. 
The  possessor,  therefore,  has  always  been  suffered  to  remain 
unmolested,  so  long  as  he  contented  hioiself  with  ordinary  re- 
turns. This  seems  necessaiy,  that  the  property  may  not  be 
abandoned;  but  it  can  confer  no  right  to  do  such  acts  as  are 
charged  in  this  bill — acts  of  wanton,  malicious  waste. 

The  case,  in  principle,  seems  much  like  that  of  a  mortgage. 
In  both  cases  the  land  is  appropriated  as  security  for  the  debt. 
In  both  cases,  the  creditor  has  the  right  to  take  the  land,  or 
resort  to  other  property,  if  it  can  be  found.  In  both  cases,  the 
debtor  may  remove  the  lien,  by  payment  of  the  debt.  In  both 
oases,  the  debtor  may  deny  or  disprove  the  existence  of  the  debt. 
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Why,  then,  should  not  a  court  of  chancery  have  the  same  power 
to  prevent  waste  upon  this  property,  in  the  one  case  as  well  as 
the  other  ?  If  it  is  done  in  the  one  case,  that  the  security  given 
by  the  party  should  not  be  destroyed,  it  should  be  done  in  the 
other,  that  the  security  given  by  the  law  should  not  be  de* 
stroyed.  Surely,  the  law  must  be  as  anxious  to  guard  its  own 
enactments,  as  the  provisions  of  the  parties  themselves. 

It  is  said,  that  chancery  never  will  do  this  against  the  owner, 
unless  he  is  acting  as  trustee.  The  mortgagor  can  hardly  be 
said  to  be  acting  as  trustee;  for  he  is,  in  equity ,  considered  as 
«wner.  Nor  is  the  rule  confined  to  such  cases;  for  even  a  ten- 
ant in  tail,  without  impeachment  or  waste,  has  been  restrained 
from  wanton,  malicious,  or  extravagant  waste :  Vane  v.  Lord  Bar- 
nard,  2  Vem.  788;  Sir  Eerberi  Packington*s  case,  8  Atk.  217; 
Siraihmore  ▼.  Bowes,  2  Bro.  Ch.  89;  Charnberlyne  v.  Dummer,  8 
Id.  649. 

It  is  said,  this  will  not  be  done  where  the  right  is  doubtful. 
On  this  demurrer,  there  exists  no  doubt  as  to  the  debt;  it  is  ad- 
mitted. But  even  were  it  denied,  there  is  no  doubt  in  the  case: 
the  plaintiff  has  a  legal  lien  upon  the  property  to  await  his 
judgment.  This  is  not  a  matter  of  doubt.  It  may  be  doubtful 
whether  he  will  recover  the  whole  sum  or  even  any  part.  The 
flame  doubt  always  may  exist  upon  claims  secured  by  mort- 
gage; but  this  forms  no  objection  to  an  injunction.  How  fax 
this  objection  would  be  valid,  where  the  debt  was,  in  its  nature, 
uncertain,  or  where  the  claim  was  founded  upon  a  tort,  it  is  not 
necessary  now  to  determine,  as  this  claim  is  of  a  different  char- 
acter. 

It  is  said,  the  insolvency  of  the  defendant  makes  no  difference. 
It  certainly  adds  great  strength  to  the  claim;  because  if  there 
was  an  ample  estate,  or  goods  and  chattels  in  abundance,  to  be 
found,  there  would  be  much  less  need  of  this  summary  remedy. 

It  was  also  claimed,  that  this  was  diverting  questions  from 
<x>urts  of  law  to  courts  of  chancery.  It  is  not  apparent  how 
the  argument  applies  to  this  case,  more  than  any  other  case, 
where  application  is  made  for  injunction.  The  court,  upon 
this  summary  proceeding,  do  not  find  facts,  in  such  a  manner,  as 
to  preclude  the  parties  from  contesting  them  before  a  jury;  but 
must  be  so  far  satisfied  with  respect  to  them,  as  to  deem  it 
proper  that  the  property  attached  should  remain  in  the  same 
situation  that  it  was  found  in,  to  await  the  event  of  the  judg- 
ment. 

It  was  further  objected,  on  the  part  of  the  defendant,  that  it 
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was  completely  seqaestrating  the  piopertj  in  the  hands  of  the 
debtor.  It  leaves  him  all  the  ordinary  use  of  the  property:  it 
leaves  him  that  power  which  a  prudent  husbandman  ordinarily 
exercises  over  his  property.  It  denies  him  a  power  of  aliena* 
tion,  and  a  power  of  wanton  destruction. 

It  is  said,  such  power  is  not  supported  by  authorities,  but  is 
opposed  to  them;  and  authorities  are  shown,  in  which  it  has 
been  holden,  that  the  creditor  must  perfect  his  title,  before  he 
can  call  on  a  court  of  equity  for  relief.  Now,  process  of  this 
kind  is  unknown  in  England  or  New  York.  There  the  creditor 
can  obtain  no  lien  upon  the  land,  but  by  judgment;  and  having 
obtained  judgment,  there  is  no  reason  why  he  should  not  per> 
feet  his  title,  by  levying  his  execution.  The  court,  therefore, 
say,  he  must  complete  his  title  before  he  asks  relief.  But  here 
the  injury  is  done,  while  the  law  prevents  his  completing  his 
title,  after  it  gave  him  his  lien;  of  course,  there  is  no  analogy 
between  the  cases;  nor  is  there  any  decision  shown,  which  can 
be  considered  as  controlling  this  case.  In  our  own  courts,  no 
case  is  cited,  except  two  cases  before  single  judges,  at  their 
chambers.  Those  opinions,  however  respectable,  would  not  b» 
authority  in  this  court;  and  it  is  probable  that  the  one  was 
based  upon  the  other.  As  the  question  is  now  before  this 
court,  unembarrassed  by  authority,  it  must  be  decided  upon 
principle.  The  granting  or  continuing  of  the  process  must 
always  rest  in  sound  discretion,  to  be  governed  by  the  nature 
of  the  case:  Roberts  v.  Aiiderson^  2  Johns.  Gh.  205. 

Unless  there  is  some  technical  rule  that  prevents,  there  can 
be  no  doubt  that  this  is  a  case,  where,  in  tbe  exercise  of  such  a 
discretion,  an  injunction  ought  to  be  granted.  A  right  or  priv* 
ilege  conferred  by  statute,  has  been  wantonly  infringed;  and  an 
attempt  is  about  to  be  made  to  deprive  a  party  acting  under 
that  statute,  of  much  of  the  benefit  intended  to  be  conferred 
by  it. 

The  objections  made  at  the  bar  can  not  prevail,  but  another, 
perhaps,  may  arise  deserving  consideration.  In  the  case  of  The 
Enfield  ToU  Bridge  Company  v.  The  Connecticut  River  Company, 
7  Conn.  60,  Chief  Justice  Hosmer,  after  citing  the  case  of  Roberta 
V.  Anderson,  says:  ''  If  the  right  is  not  doubtful,  an  injunction 
will  always  ^be  granted,  to  secure  the  enjoyment  of  a  statute 
privilege  of  which  the  party  is  in  the  actual  possession,'^ 
and  that  he  "  does  not  find  that  chancery  has  gone  beyond  thia 
limit."  It  may  perhaps  be  said^  that  here  the  party  was  not  ia 
actual  possession;  and  therefore,  chancery  will  not  interfere. 
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Now,  where  the  privilege  granted  is  one,  which,  from  its  nature, 
is  capable  of  actual  possession,  the  limitation  may  be  correct; 
and  in  that  case,  the  party  to  whom  the  franchise  was  granted, 
had  neglected  to  take  the  actual  possession.  The  principle,  as 
applied  to  that  case,  was,^  therefore,  undoubtedly  correct.  But 
the  case  cited  did  not  demand,  nor  did  the  judge  consider  at  all 
how  it  might  have  been,  if  a  statute  privilege  was  granted,  and 
the  party  had  done  everything  to  make  it  available  that  the  law 
required  or  permitted.  Here,  from  the  nature  of  the  case,  no 
actual  possession  of  the  property  could  be  obtained  by  the 
creditor.  But  the  writ  of  attachment  gave  to  the  creditor  the 
statute  privilege,  and  all  the  possession  that  the  nature  of  the 
case  admitted.  The  property  is  left  in  the  possession  of  the 
debtor,  just  as  in  the  case  of  a  mortgage;  bat  it  is  in  view 
of  the  law,  in  the  custody  of  the  law  itself ;  and  being  so,  the  law 
must  protect  those  who  are  reposing  upon  its  care. 

The  result  is,  that  the  superior  court  must  be  advised,  that  the 
plaintiff's  bill  is  sufficient. 

The  other  judges  were  of  the  same  opinion. 

Demurrer  to  be  overruled. 


iHJUHcnoN  AGAINST  Wastb  Lies,  Whsn. — See  Scudder  v.  TrenUm  Deia- 
wart  FaUs  Co,f  23  Am.  Deo.  756,  and  NeviU  v.  Gillespiey  26  Id.  696,  and  other 
cases  in  this  series  cited  in  the  notes  thereto.  To  the  point  that  an  attach- 
ing creditor  may  have  an  injunction  to  prevent  waste  by  the  debtor,  the  prin- 
cipal case  is  cited,  in  Crandall  v.  Oallup,  12  Conn.  374  (incidentally);  United 
8UUm  v.  ParroU,  McAll.  323;  Kennedy  v.  Seovil,  14  Conn.  71.  The  case  is 
rsfened  to,  also,  in  Starr  v.  Plant,  28  Conn.  384. 
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[11  CONHXOTIOUT,  lia.] 

P&OPKRTT  MoBTOAGBD  TO  A  SuRETT  TO  SECURE  HiM  for  indorsing  the  mort- 
gagor's note,  whether  such  property  be  real  or  personal,  may  be  sub- 
jected to  the  payment  of  such  note  by  a  bill  filed  by  the  creditor,  where 
the  debtor  is  insolvent. 

Where  there  are  Maitt  Credftors  having  an  interest  in  a  controversy, 
some  may  sue  in  a  court  of  equity  in  behalf  of  themselves  and  the  others. 

Court  ov  Equity  will  Require  all  Persons  Interested  to  be  Made 
Parties  to  a  proceeding  affecting  their  interests;  but  although  this  is  a 
general  rule,  it  is  subject  to  the  discretion  of  the  court. 

Objection  ov  a  Want  of  Proper  Parties,  after  Answer  Filed,  and  a  re- 
port of  the  facts  of  the  case  by  a  committee,  is  unsustainable. 

BsMBDT  at  Law  must  be  Clear  and  Complete  where  the  existence  of  suob 
remedy  is  made  an  objection  to  a  resort  to  equity. 
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BXMEDY  CF  A  CREDITOIi  BY  EXECUTION  IS  NOT  ADEQUATE,  80  OS  to  preveot » 

resort  to  equity  to  subject  to  payment  of  the  debt,  property  mortgaged 
to  a  surety  for  such  debt  for  his  indemnity,  where  the  debtor's  who]* 
property  is  under  mortgage,  and  it  does  not  appear  that  the  equity  of  re* 
demption  possesses  any  ascertainable  value. 
Cbeditob  Need  not  Levy  Execution  so  as  to  Obtain  a  Lixn  upon  prop- 
erty mortgaged  to  a  surety  for  the  same  debt  for  his  indemnity,  as  he  has 
an  equitable  lien  on  the  property  so  mortgaged. 

Bill  to  Bubject  to  the  payment  of  certain  debts  due  from  BL 
&  S.  Lee  to  the  plaintiffs,  certain  realty  mortgaged  bj  them  to 
Samuel  H.  P.  Lee,  to  indemnify  him  against  liability  as  surety 
for  the  said  H.  &  S.  Lee  for  the. same  debts,  as  well  as  others. 
The  facts  reported  by  the  committee  were,  in  substance,  as  fol* 
lows:  During  the  year  1832,  prior  to  October  16,  the  said  H.  h 
S.  Lee  made  certain  notes,  payable  at  the  New  London  bank, 
and  certain  other  notes,  payable  at  the  Union  bank,  which  were 
indorsed,  for  their  use  and  benefit,  by  Samuel  H.  P.  Lee,  to 
whose  order  they  were  made  payable.  On  October  16,  1832, 
before  any  of  the  notes  became  due,  the  said  H.  &  S.  Lee,  in 
order  to  secure  the  said  Samuel  H.  P.  Lee  for  his  indorsement 
of  tbe  said  notes,  as  well  as  other  obligations  indorsed  by  him 
for  their  benefit,  and  for  a  certain  book  debt  of  three  thousand 
dollars  due  from  them  to  him,  made  a  mortgage  to  him  of  all 
their  realty  in  Connecticut.  In  May,  1827,  the  said  H.  &  S. 
Lee  and  Samuel  H.  P.  Lee  made  a  mortgage  to  the  Connecticut 
school  fund  of  all  their  realty  in  Connecticut,  except  certain 
realty  of  the  said  Samuel  H.  P.  Lee,  to  secure  a  certain  debt  of 
fifteen  thousand  two  hundred  and  ten  dollars,  owing  by  them 
to  said  fund;  and  on  the  same  day  made  another  mortgage  of 
certain  lands  in  Ohio  to  secure  the  same  debt.  No  part  of  said 
debt  had  ever  been  paid.  The  remaining  realty  of  Samuel  BL 
P.  Lee  in  Connecticut  had  been  mortgaged  by  him  in  Decem- 
ber, 1829,  and  in  October,  1832,  to  secure  certain  debts,  and 
said  mortgages  had  been  foreclosed,  and  the  property  sold. 
The  notes  held  by  the  plaintiffs  having  matured,  payment  was 
demanded,  default  made,  notice  given  to  the  indorser,  and  judg- 
ments recovered  thereon,  in  February,  1833,  against  the  makers 
and  indorser.  Executions  were  issued  thereon,  and  returned 
unsatifffied,  for  want  of  property  on  which  to  levy,  aside  from 
that  included  in  the  several  mortgages  before  mentioned.  H. 
&  S.  Lee  were  reported  by  the  committee  to  be  insolvent,  and 
were  still  iu  possession  of  the  realty  mortgaged  to  Samuel  H* 
P.  Lee.  The  bill  prayed  a  decree  requiring  a  conveyance  to 
the  plaintiffs,  of  the  said  mortgaged  property,  or  so  much  thereof 
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AS  they  were  *>!rlit!rd  to  rccciTo,  cr  tLc*!,  tl:3  property  be  sold,  and 
the  proceeds  applied  to  the  payment  of  the  debts  named  in  the 
mortgage,  and  for  general  relief.  All  the  creditors  named  in 
the  mortgage,  except  the  plaintiffs,  were  made  defendants.  The 
case  was  reserved  for  the  advice  of  this  court.  The  qneBtions 
involved  sufficiently  appear  from  the  opinion. 

Strong  and  W,  P.  Cleaveland,  jun. ,  for  the  plaintiffs. 
Ooddard  and  lahamy  for  the  defendants. 

Bockwelly  for  certain  creditors. 

Ohuboh,  J.  That  the  debts  of  the  plaintiffs  are  justly  due, 
and  such  as  the  defendants,  H.  and  S.  Lee,  are  bound,  as  well 
at  law  as  in  conscience,  to  pay,  is  undisputed;  and  the  import- 
ant question  is,  whether  the  remedy  sought  is  such  as  a  court 
of  equity  will  apply. 

The  original  debtors,  H.  and  S.  Lee,  by  their  mortgage 
deed  to  Samuel  H.  P.  Lee,  of  sixteenth  October,  1832,  made 
to  indemnify  him  against  these  demands  of  the  plaintiffs,  as 
well  as  against  the  claims  of  others,  as  averred  in  the  bill,  and 
described  in  the  condition  of  said  mortgaged  deed,  appropriated 
the  estate  thus  described  as  a  fund,  to  secure  the  payment  of 
the  several  debts  there  mentioned.  This  fund  has  never  been 
applied  to  its  object;  the  debts  remain  unpaid;  and  the  purpose 
of  the  bill  is,  to  enforce  the  application  of  the  fund. 

The  principles  upon  which  the  plaintiffs,  in  their  present  appli- 
cation, rely,  in  support  of  the  remedy  they  seek  to  enforce,  are 
familiar  to  courts  of  equity.  Does  the  present  case  fall  within 
their  operation? 

It  has  long  been  settled,  and  is  conceded  in  argument  here, 
that  a  surety  who  has  paid  the  debt,  may  well  claim  all  the 
funds  appropriated  for  its  payment  remaining  in  the  hands  of 
the  creditors.  The  plaintiffs  insist,  that  the  same  reasons  and 
equities  apply,  with  equal  strength,  to  their  case,  wherein  they, 
as  creditors,  seek  to  apply  the  funds  in  the  hands  of  the  surety 
to  the  ptfcvment  of  the  debts.  And  so  we  think.  In  both  cases, 
the  security  or  fund  is  created  for  the  payment  of  the  debt,  and 
is  a  trust  existing  for  that  specific  purpose;  and  whether  the 
creditor,  as  in  the  former  case,  or  the  surety,  as  in  this,  be  the 
trustee,  is  very  immaterial.  The  trust  is  created  ultimately  for 
the  benefit  of  the  creditor,  or  of  him  who  stands  in  his  place, 
by  having  paid  the  debt:  Mayhew  v.  CrickeU,  2  Swans.  191;  ^ 
parte  Oce,  1  Olyn  &  J.  330;  King  v.  Baldwin  et  al..  2  Johns. 
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Ch.  554;  2  Swift  Dig.  151;  Wrighi  t.  Iforlcy.  11  Ves.  12;  1  Law 
Library,  150;  MiUer  ei  al.  t.  Ord,  2  Binn.  382.  And  this  prin- 
ciple has  been  frequently  applied  to  cases  like  the  present.  It 
was  bolden,  more  than  a  oentniy  ago,  in  the  case  of  Hdure  t. 
Harrison,  1  Eq.  Cas.  Abr.  93,  that  a  bond  creditor  shall  haTe  the 
benefit  of  all  counter  bonds,  or  collateral  secorities  given  by  the 
debtor  to  tbe  surety.  And  this  principle  has  ever  since  been 
recognized  as  elementary  in  courts  of  equity.  The  cases  on  this 
Bubject  are  all  collected  and  well  considered  by  Bissell,  J.,  in 
the  case  of  Homer  v.  Savings  Bank  of  New  Haven,  7  Conn. 478; 
and  they  entirely  establish  the  general  doctrine  for  which  the 
plaintiffs  contend;  and  their  authority  this  court  reoogniaes. 
Nor  are  they  to  be  distinguished  from  the  present  case,  because 
they  are  conversant  about  personal,  and  not  real,  estate:  Busadl 
V.  Clark's Eafrs, 7 Cranch, 69;  Moses y. Murgalroyd etal.jl  Johns. 
Ch.  119  [7  Am.  Dec.  478];  PhiUips  v.  Thompson,  2  Id.  418  [7 
Am.  Dec.  535];  Kip  v.  Bank  of  New  York,  10  Johns.  63,  65; 
Wright  v.  Morley,  11  Ves.  21;  Graythome  v.  Swinburne,  14  Id. 
162;  1  Law  Library,  150. 

But  the  defendants  contend,  that  if  tbe  general  doctrine,  as 
applicable  to  cases  of  the  general  character  of  the  present,  be 
conceded,  as  claimed  by  the  plaintiffs,  yet,  in  this  case,  special 
objections  exist  against  any  recovery  by  them  under  this  bill. 
And, 

1.  That  the  other  creditors  of  H.  A  S.  Lee,  against  whose 
demands  Samuel  H.  P.  Lee  was  also  indemnified,  by  the  same 
mortgage  of  October  16,  1832,  are  not  made  parties  plaintifb 
in  this  case;  and  no  reason  is  assigned  why  they  are  not.  The 
interest  of  the  several  creditors  named  in  the  aforesaid  mort- 
gage, although  similar,  is  not  joint;  and  no  one  of  these  credit* 
ors  can  act  for  the  others,  without  their  consent.  The  remedy 
sought  by  this  bill  is,  essentially,  as  well  for  the  benefit  of  these 
other  creditors,  as  for  these  plaintiffs;  and  the  bill,  though  not 
in  form,  is,  in  substance,  as  well  in  their  behalf,  as  in  be- 
half of  the  plaintiffs.  Its  prayer  is,  that  the  property  mort- 
gaged be  sold,  and  the  avails  applied  to  the  payment  of  the 
debts  for  which  it  was  pledged;  and  the  cases  are  very  fre- 
quent, in  which  it  has  been  holden,  that  where  a  question  ir 
controversy  is  of  general  interest  to  many  creditor?,  some  may. 
in  a  court  of  equity,  sue  in  behalf  of  themselv^  and  the 
others:  Mitf.  PL  224;  Elmendorf  v.  Taylor  ei  al,,  10  Wheat. 
16*?;  WestY.  Randall,  2  Mason,  1«1;  1  Cond.  U.  S.  R.  607.  in 
no^tA;  Routh  v.  Kinder,  3  Swans.  144;  Boddy  et  al.  v  K'^vi  a  a«l 
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1  Meriv.  361;  Weld  v.  Bonham,  2  Sim.  and  Stu.  91;  Han/ord  v. 
Siorie,  Id.  196;  Lhyd  v.  Loaring,  6  Ves.  779;  Brown  v.  Eickeits 
€tal,,3  JohDS.  Ch.  553;  ffalleU  v.  EalleU,  2  Paige,  15. 

In  cases  where  several  individuals  and  interests  are  con- 
cerned, a  court  of  equity  will  in  general  require  all  parties  in- 
terested to  be  made  parties  in  a  proceeding  affecting  such  in- 
terests, either  as  plaintiffs  or  defendants,  for  the  purpose  of 
preventing  further  and  unnecessary  litigation,  as  well  also 
that  a  decree  may  be  formed,  which  shall  be  safe  for  all  who 
are  bound  to  perform  it.  But  even  this  rule  is  subject  to  the 
discretion  of  the  court:  TJlmendorf  v.  Taylor,  10  Wheat.  152; 
MaUan  et  al  v.  Hinde,  12  Wheat.  193;  Mitf.  PI.  164.  And  in  this 
case,  the  other  creditors  are  parties,  though  not  plaintiffs:  they 
are  before  the  court,  and  may  be  bound  by  any  decree  which 
may  be  made,  as  well  as  if  they  had  been  joint  plaintiffs 
with  the  present  plaintiffs,  or  as  well  as  if  they  had  been  called 
in  as  is  frequently  necessary,  by  order  of  court,  during 
the  progress  of  the  proceedings:  Mitf.  PI.  11,  164;  Hendricka 
V.  Bohinson  el  al.,  2  Johns.  Ch.  283. 

Besides,  it  may  well  be  doubted,  whether  an  objection  for 
want  of  all  the  proper  parties,  should  be  permitted  at  this  stage 
of  the  cause.  An  answer  has  been  made  to  the  bill;  a  com- 
mittee has  made  its  report  of  the  facts  in  the  case;  after  which, 
for  the  first  time,  this  objection  is  interposed.  The  court  will 
not  dismiss  the  bill,  even  if  it  should  believe  more  parties  to  be 
necessary,  but  would  direct  it  to  stand  over  that  they  might  be 
added.  After  all  the  expenses  of  this  litigation  have  been  in- 
curred, it  would  be  unreasonable  to  make  such  order;  and 
indeed,  the  defendants  have  not  requested  it.  Upon  every 
consideration,  therefore,  this  objection  for  want  of  parties,  ia 
unsustainable:  BusseU  et  al.  v.  Green,  10  Conn.  269;  Nash  v. 
Smiih  etal.,  6  Id.  421;  Anon.,  2  Atk.  15;  Jones  v.  Jmies,  8 
Id.  111?  Harding  v.  Handy,  11  Wheat.  103. 

2.  That  the  plaintiffs  have  adequate  remedy  at  law.  To  ren- 
der this  objection  available,  it  must  be  shown,  that  the  pre- 
tended remedy  at  law  is  clear  and  complete:  Mitf.  PI.  25,  in 
no^is  (Am.  ed.);  WeymoulhY,  Boyer,!  Ves.  jun.  416;  Eathbone 
V.  Warren,  10  Johns.  587;  King  v.  Baldwin,  17  Johns.  384  [8 
Am.  Dec.  216].  The  supreme  court  of  the  United  States,  in 
discussing  this  subject,  in  the  case  of  Bcyce*8  Ex'r  v.  Grundy, 
8  Pet.  216,  say:  "It  is  not  enough  that  there  is  a  remedy  at 
law;  it  must  be  plain  and  adequate,  or  in  other  words,  as  prac- 
tioal  and  as  efficient  to  the  ends  of  justice  and  its  prompt  ad« 
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miDisiratiou,  as  the  remedy  in  equity."  If,  in  the  present  case, 
the  court  could  even  see,  that  the  plaintiffs  have  a  nominal 
remedy  at  law,  by  levying  their  executions  upon  an  equity  of 
redemption  of  some  probable  and  yet  unascertainable  value; 
yet,  if  we  believe,  that  such  proceedings  can  not  probably  be 
made  to  result  in  any  substantial  advantage  to  the  plaintiffs, 
they  ought  not  now  to  be  turned  round  to  seek  such  fiincied 
legal  remedy. 

But  that  the  plaintiffs  have  a  nominal  legal  remedy,  does  not 
appear  from  the  facts  here  disclosed.  The  whole  real  estate  of 
H.  &  S.  Lee,  the  principal  debtors,  as  well  as  of  Samuel  H. 
P.  Lee,  the  surety,  before  the  execution  of  the  mortgage  of  the 
sixteenth  of  October,  1832,  was  mortgaged  for  very  large  sums 
of  money;  and  whether  an  equity  of  redemption  of  any  value 
remained,  we  are  not  informed.  But  if  an  equity  of  redemp- 
tion existed,  what  was  its  situation  f 

The  lands  of  the  Lees,  both  debtors  and  sureties,  in  this 
state  and  in  Ohio  were  mortgaged  to  secure  an  entire  debt  due 
to  the  Connecticut  school  fund,  of  fifteen  thousand  two  hundred 
and  ten  dollars;  the  lands  in  each  state  being  separately  holden 
for  the  entire  debt.  Supposing  what  may  be  true,  that  the 
whole  lands  are  of  greater  value  than  the  whole  debt;  still,  if 
the  lands  in  Connecticut  are  not  worth  more  than  the  whole  debt, 
there  is  no  equity  of  redemption  here  (and  the  same  is  true  of 
the  lands  in  Ohio),  which  can  be  taken  and  applied  to  these 
debts,  by  the  unassisted  operation  of  the  levy  of  the  plaintiffs' 
executions.  In  searching  for  the  plaintiffs'  remedy  at  law,  by 
the  levy  of  their  executions  (and  no  other  is  suggested),  it  will 
be  found,  that  all  the  estate  of  H.  &  S.  Lee,  constituting  this 
fund,  is  also  under  the  incumbrance  of  this  mortgage  of  Samuel 
H.  P.  Lee,  of  the  sixteenth  of  October,  1832.  How  is  the 
amount  of  this  incumbrance  to  be  ascertained  ?  It  can  not  be 
to  any  practical  or  beneficial  purpose.  It  is  a  mortgage  to  in* 
demnify  against  unpaid  debts.  Its  amount  can  not  be  deter- 
mined, until  the  debts,  including  these  debts  of  the  plaintifia, 
are  paid.  Appraisers  could  [not]  well  estimate  this  equity  of 
redemption,  if  the  executions  were  levied  upon  it. 

Such,  therefore,  is  the  embarrassed  state  of  the  property  of 
the  Lees,  that  we  do  not  believe  the  plaintiffs  have  any  ade- 
quate remedy  at  law,  by  the  levy  of  their  executions.  It 
was  suggested  in  argument,  that  it  does  not  appear,  that  the 
Ijees  are  insolvent;  and  that  therefore,  a  remedy  still  re* 
mained  at  law  to  the  plaintiffs  for  the  collection  of  their  debts. 
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The  bill  does  aver,  and  the  committee  have  found,  thai  H.  &  S. 
Lee  are  insolvent;  and  from  the  peculiar  situation  of  the  estate 
of  Samuel  H.  P.  Lee,  as  found  by  the  committee,  we  can  very 
well  see  the  great  improbability  of  enforcing  payment  of  these 
debts,  by  a  resort  to  legal  process  against  his  body.  It  is  not 
for  H.  &  S.  Lee,  the  principal  debtors  in  this  case,  to  say,  that 
a  remedy  may  be  had  against  the  body  of  the  surety;  and  such 
an  objection  comes  in  a  very  inequitable  character  from  Sam- 
nel  H.  P.  Lee,  while  he  is  refusing  to  pay  or  appropriate  the 
pledge,  and  is  setting  these  creditors  at  defiance:  Middleiown 
Bank  v.  Eu88  ei  al.,  3  Conn.  135  [8  Am.  Dec.  164]. 

A  very  legitimate  object  of  equity  jurisdiction  is  the  preven- 
tion of  circuity  of  action  and  of  ruinous  litigation.  These  credit- 
ors ask,  what  the  Lees  can  not  equitably  withhold  or  deny,  that 
they  may  be  substituted  in  the  place  of  the  mortgagee,  and  as 
Bach  avail  themselves  of  the  benefit  of  the  mortgaged  estate,  as 
far  as  it  can  be  made  available,  without  the  delay  and  ex- 
pense of  protracted  and  doubtful  litigation,  in  payment  of  their 
debts.  Mortgagees  may  go  upon  the  pledge,  if  they  please, 
without  regard  to  the  solvency  or  insolvency  of  debtors  or  sure- 
ties. Equitably,  these  creditors  are  the  mortgagees.  The 
mortgage  was  made  for  their  ultimate  benefit;  and  as  we  have 
already  seen,  is  a  trust  fund  for  them.  We  see  no  necessity, 
nor  even  propriety,  of  sending  these  plaintiffs  to  make  an  ex- 
periment upon  the  body  of  Samuel  H.  P.  Lee. 

8.  It  was  finally  objected,  that  as  these  creditors  had  not 
levied  their  executions,  and  so  had  not  thereby  obtained  a  lien 
upon  the  property  mortgaged,  they  had  no  preferable  claim  to 
other  creditors  of  H.  &  S.  Lee,  to  call  for  the  remedy  here 
sought.  If  the  views  heretofore  expressed  of  the  nature  and 
objects  of  the  mortgage  of  the  sixteenth  of  October,  1832,  be 
correct,  this  objection  is  without  force.  We  have  seen,  that  the 
mortgaged  property  was  a  fund  created  and  set  apart  for  a  spe- 
cific purpose,  the  payment  of  the  debts  described  in  it,  and 
constituted  a  trust  for  their  payment.  These  plaintiffs,  there- 
fore, are  not  the  general  creditors  of  H.  &  S.  Lee,  vdthout  a 
lien,  but  they  and  the  other  creditors  named  in  the  mortgage, 
have  an  equitable  lien  upon  the  estate  mortgaged ;  and  the  pur- 
pose of  their  bill,  is,  to  render  it  efficient.  The  cases  relied 
upon,  by  the  defendants.  Lees,  in  support  of  this  position, 
Iiad  no  application  to  the  present  case. 

SamuelH.  P.Lee  is  one  of  the  creditors  of  H.&S.  Lee.  They 
owed  him  three  thousand  dollars,  secured  by  the  same  mortgage 
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of  October  16, 1832.  These  petitiouing  creditors  have  no  claim 
upon  that  debt.  It  was  no  part  of  the  fund  intended  for  their 
benefit.  Nor  have  they  any  superior  equity  attachablf^  upon  the 
fund  intended  for  the  equal  benefit  of  all,  to  entitle  them  to 
postpone  this  debt  to  their  own.  The  mortgage  was  created 
for  the  equal  benefit  of  all  the  creditors  named  in  it;  and  all,  in- 
cluding Samuel  H.  P.  Lee,  are  to  be  equally  interested  in  the 
avails  of  the  property  appropriated  by  it. 

We  are  of  opinion,  therefore,  that  the  superior  court  should 
be  advised,  that  a  decree  in  this  case  be  made  in  faTor  of 
the  plaintiffs,  that  unless  their  debts  be  paid,  within  such  rea- 
sonable time  as  the  superior  court  may  determine,  some  suit- 
able person  be  appointed,  by  said  court,  and  empowered  to  sell 
the  mortgaged  estate,  and  pay  the  avails  thereof  into  that  court, 
for  the  benefit  of  the  plaintiffs,  Samuel  H.  P.  Lee  and  all 
the' other  creditors  named  in  the  said  mortgage  deed,  in  pro- 
portion to  their  several  debts,  and  subject  to  the  future  order 
of  said  court.  . 

Williams,  0.  J.,  and  Bisseix,  J.,  were  of  the  same  opinion. 

HuNnNGTON  and  Watte,  JJ.,  gave  no  opinion,  having  been  of 
counsel  in  the  cause,  and  otherwise  disqualified  to  judge  therein. 
Decree  for  the  plaintiffs. 

OoLLAT£RAL  Secubitt  TO  AN  Indobssb  Initbes  to  the  benefit  of  thecreditor, 
inequity,  and  he  may  enforce  the  truBtariBing  therefrom:  if cwesv.  Mvrgairoydf 
7  Am.  Dec.  478;  Phillips  v,  Thompson,  Id.  535.  So  an  indemnity  created  form 
■orety 's  benefit,  may  be  reached  in  equity  by  the  creditor:  King  v.  Barman's 
ffdrs,  26  Id.  485.  So  a  sorety,  who  has  paid  the  debt,  may  reach  in  equity  any 
fund  set  apart  for  the  payment  of  such  debt,  whoever  the  trustee  or  cestui  qut 
trust:  Rodes  v.  Crockett,  24  Id.  489;  and  see,  also,  as  to  the  right  of  the  surety, 
who  has  paid  the  debt,  to  resort  to  security  taken  by  the  creditor:  Hayes  v. 
Ward,  8  Id.  554;  Creager  v.  Brengle,  9  Id.  616.  Co-sureties  are  not  entitled 
to  the  benefit  of  an  indemnity  tsken  by  a  sarety,  until  he  has  been  fully  re- 
paid: Moore  v.  Moore,  15  Id.  523.  The  principal  case  is  cited  in  Belcher  v. 
Hartford  Bank,  15  C!onn.  383;  Lewis  v.  De  Forest,  20  Id.  443;  Warren  v. 
Htlm,  1  Gilm.  231;  and  Stevenson  v.  Austin,  3  Mete.  485,  as  an  authority  io 
favor  of  the  right  of  a  creditor,  or  of  a  surety,  who  has  paid  the  debt,  to 
come  into  equity  to  obtain  the  benefit  of  propwty  mortgaged  or  pledged  to 
secure  payment  of  the  debt.  The  case  is  distinguished  on  the  same  point  in 
Jones  V.  Quinnipiack  Bank,  29  Conn.  44.  So  in  Post  v.  Tradesmen's  Bank,  28 
Id.  429,  where  it  is  held  that  there  is  nothing  in  the  doctrine  of  the  principal 
esse  to  prevent  an  indorser  who  has  received  indemnity  from  smrendeoring 
the  same*  if  it  be  done  fairly  before  the  debtor  has  become  insolvent,  or  any 
equities  have  vested  by  subrogation  or  otherwise. 

Objvctiok  of  a  Want  of  P&opek  Pabtos  in  an  action  or  suit»  when  and 
how  to  be  taken:  See  Baker  v.  Jewell,  4  Am.  Dec.  162;  Gordon  v.  Oootlwin, 
10  Id.  573;  BeU  v.  Layman,  15  Id.  83;   Le  Page  v.  McCrta,  19  Id.  469;  Oii. 


July,  1835.]  Belknap  v.  Glbabon.  721 

bert  v.  Dicherson,  22  Id.  592;  Robinson  v.  Smith,  24  Id.  212;  Jon€a  ▼.  Pitcher, 
Id.  716;  Mayor  cf  New  Orleans  y.  RipUy,  26  Id.  175;  MarshaU  ▼.  Jones,  Id. 
200.  That  an  objection  of  a  defect  of  parties  plaintiff  comes  too  late  after 
the  appointment  of  a  committee  and  an  investigation  on  the  merits,  is  held, 
citing  the  principal  case  in  Bunnell  v.  Bead,  21  Conn.  693;  ClUpTnan  v.  Hart* 
/ord,  Id.  499;  AsJimead  v,  Colby,  26  Id.  306.  So  that  where  persons  are 
omitted  who  should  have  been  made  parties,  they  should  be  summoned  in, 
and  that  this  is  no  ground  for  dismissing  the  bill,  in  Hunl  v.  Mcuufield,  81  Id. 
49a 

One  Creditor  or  Legatee  may  Sue  in  Behalf  ov  all  Otheba  sim« 
Oarly  situated,  when:  Egberta  v.  Wood,  24  Am.  Dec  236  and  note.  New 
London  Bank  v.  Lee  is  recognized  as  an  authority  on  this  point  in  Saundere 
r.  Demean,  20  Conn.  625,  and  PoUer  v.  HMen,  31  Id.  396. 

That  the  Bemxdt  at  Law  must  be  Obvious  and  complete  to  prerwnl 
a  resort  to  equity,  the  principal  case  is  cited  in  Ferguson  v.  FUk,  28  Ooon. 
611;  and  Sui^t  v.  Larrabee,  31  Id.  238. 


Belknap,  Adm'b  of  Gleason,  v.  Gleason. 

ril  OonokmouT,  lOO.] 

Statute  of  Limitations  dobs  not  Operate  in  a  Court  of  Equity,  pro* 
prio  vigore,  but  courts  of  equity  will  not  lend  their  aid  to  claims  which 
are  barred  in  a  court  of  law. 

Equitable  Remedy  is  Lost  only  where  the  Analogous  legal  remedy  if 
barred  by  statute. 

HORTGAOB    MAY  BB  EnFOROBD  IN  EQUITY    ON  A  NOTB    BaKKED    BY    StA» 

UTB  if  the  period  necessary  to  bar  an  ejectment  at  law  for  the  land  has 
not  elapsed,  and  the  note  is  still  unpaid. 

Debt  is  not  Canceled  by  the  Running  of  the  Statute  of  Limitationb» 
which  is  merely  a  statute  of  repose,  but  the  remedy  only  is  suspended. 

No  Presumption  of  Payment  Arises  from  the  Running  of  the  Stat- 
ute on  a  promissory  note,  so  as  to  cut  off  the  creditor's  right  to  enforce 
a  lien  given  to  secure  such  note. 

Ibrrbnce  is  that  a  Note  Barred  by  Statutb  is  Unpaid  when  the 
creditor  comes  into  equity  to  enforce  a  mortgage  given  to  secure  the 
same,  and  it  appears  that  there  is  no  fact  other  than  the  lapse  of  time 
to  warrant  a  presumption  of  payment,  and  that  the  debtor  had  no  prop- 
erty other  than  the  land  mortgaged. 

FiNDINO  IN  such  a  SUIT  THAT  THE  DeBT  IS  UNiyOD  WILL    NOT  CONCLUDB 

the  defendant  from  setting  up  the  statute  in  an  action  on  the  note. 

Bill  filed  in  January,  1835,  to  enforce  a  mortgage  given  to 
«ecure  certain  notes  made  April  17, 1817,  by  the  defendant  to  the 
plaintiff's  intestate,  and  payable  in  two  and  five  years,  respec- 
tively. Pleas,  the  general  issne,  payment,  and  the  statute  of 
limitations.  It  appeared  that  more  than  six  years  had  run  since 
the  notes  became  due;  tbat  a  certain  sum  still  remained  unpaid 
on  them;  that  the  mortgaged  property  was  the  only  property 
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owned  by  the  defendant  at  and  after  the  making  the  notes, 
and  that  the  mortgage  might  have  been  foreclosed  at  any  time 
after  the  notes  became  due.  Oase  reserved  for  the  advice  of 
this  court. 

Hunger/ord,  for  the  plaintiff. 

W,  W.  EUisworth,  for  the  defendant. 

WiujAMS,  0.  J.  Two  questions  arise  upon  the  facts  in  thia 
case:  Is  the  statute  of  limitations  applicable  to  itf  and.  Is 
there  a  legal  presumption  of  payment  ? 

As  to  the  first:  That  no  action  of  law  will  lie  upon  these 
notes,  if  the  statute  of  limitations  is  pleaded,  can  not  be 
doubted.  Nor  can  it  be  claimed,  that  this  statute,  propric^ 
vigore^  shall  operate  in  a  court  of  equity.  But  it  is  claimed, 
that  in  analogy  to  the  proceedings  at  law  under  that  statute,  a 
court  of  equiiy  will  apply  it,  when  the  claim  comes  before  thai 
court. 

There  is  no  doubt  that  courts  of  chancery  will  not  lend  their 
aid  to  claims  which  are  barred  in  a  court  of  law:  4  Kent  Ck>m. 
187;  Lansing  y.  Starr ^  2  Johns.  Ch.  150;  RooseveU  ▼.  Mark,  6  Id. 
289;  Kane  v.  Bloodgood  et  al.,  7  Id.  90  [11  Am.  Dec.  117]. 

But  these  cases  do  not  prove,  nor  does  the  principle  require, 
that  when  a  creditor  holds  different  instruments  to  secure  the 
same  debt,  if  the  remedy  upon  one  of  them  is  barred  at  law,  the 
remedy  upon  all  is  barred  in  equity;  the  rule  being  analogous  to 
the  rule  of  law.  The  question  would  then  seem  to  be,  does  the 
statute  of  limitations  take  away  all  remedy  at  law  ?  It  is  not 
uncommon  that  a  party  may  have  one  remedy,  when  he  has  lost 
the  benefit  of  another.  Thus,  it  was  formerly  holden,  that 
trover  would  lie  for  an  article  taken  wrongfully,  although  the 
action  of  trespass  was  barred  by  the  statute:  Ferriss  v.  Ferrisa, 
1  Boot,  365.  So  an  action  will  lie  upon  an  adjustment  of  ao> 
counts,  although  book  debt  is  barred:  Ashley  v.  2/iZZ,  6  Conn. 
246.  So  if  a  horse  is  taken  under  such  circumstances  that  tres- 
pass will  lie,  it  has  been  decided,  that  an  action  of  assumpsit  may 
be  brought  for  the  avails  of  the  sale,  although  trespass  was 
barred  by  the  statute:  Lamb  v.  Clark,  5  Pick.  193. 

Here  the  debt  is  secured  by  notes  and  a  mortgage,  each  of 
which  requires  different  remedies,  all  of  which  may  be  pursued 
at  the  same  time.  Assumpsit  upon  the  notes  must  be  brought 
within  six  years;  an  action  of  ejectment  for  the  land  may  be 
brought  within  fifteen  years.  lu  this  state,  where  payment 
after  the  law  day  will  not  defeat  an  action  of  ejectment  by  the 
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mortgagee,  it  will  not  be  pretended,  that  that  action  would  be 
defeated,  by  the  statute  of  limitations  affecting  the  note.  What 
analogy  requires  a  court  of  equity  to  say,  that  the  remedy  at 
law  is  gone,  and  therefore,  there  is  none  in  chancery  ?  One 
remedy  is  indeed  gone,  and  one  only.  The  mortgagee  may 
get  and  hold  possession  of  this  land,  by  virtue  of  his  legal 
rights.  With  what  face  could  the  debtor  come  here  for  relief? 
His  case,  if  truly  disclosed,  would  be  this:  "  I  owed  this  debt;  gave 
my  notes  for  it;  and  mortgaged  my  land  to  make  it  more  secure. 
The  creditor,  by  his  kindness  or  his  negligence,  has  suffered 
his  notes  to  be  barred,  by  the  statute  of  limitations,  and  is 
attempting  to  collect  his  debt  out  of  the  only  remaining  secu- 
rity. I  have  not  paid  it;  but  I  pray  this  court,  as  a  court  of 
equity,  since  the  creditor  has  lost  one  security,  to  prevent  his 
making  use  of  the  other.''  The  ready  answer  to  this  claim,  is, 
that  if  the  statute  of  limitations  protects  the  debtor  at  law,  he 
does  not  need  the  aid  of  a  court  of  equity.  If  it  does  not,  this 
oourt  ought  not,  by  analogy,  to  extend  this  statute  to  casea 
where  courts  of  law  are  not  required  to  do  it. 

In  the  high  court  of  chancery  in  Maryland,  it  has  been  ex- 
pressly decided,  that  not  less  than  twenty  years  can  operate  as 
a  bar  of  a  mortgage  or  equitable  lien,  although  the  bond  or 
note  may  be  barred  by  twelve  or  three  years:  Lingan  v.  Hender- 
son, 1  Bland,  282. 

Our  statute  of  limitations  operates  upon  negotiable  notes  in 
six  years;  upon  notes  not  negotiable  in  seventeen  years;  upon 
entries  on  lauds  in  fifteen  years.  Now,  if  a  note  not  negotia- 
ble is  secured  by  real  estate,  and  is  suffered  to  lie,  without 
payment  of  interest  and  without  entry  on  the  lands,  for 
sixteen  years,  the  benefit  of  the  mortgage  is  lost;  but  the 
note  remains  a  subsisting  and  available  security.  Had  the  note 
been  negotiable,  and  lain  more  than  six  years,  but  less  than 
fifteen,  the  note  would  have  been  subject  to  the  operation  of 
the  statute;  but  the  creditor  might  get  possession  of  the  lands. 
Bat  the  remedy  now  sought  is  neither  a  suit  upon  the  notes, 
nor  an  action  of  ejectment  for  the  lands;  and  of  course,  neither 
of  the  statutes  barring  those  remedies,  is  strictly  analogous. 
The  object  sought  by  the  foreclosure,  is  payment  of  the  notes. 
The  means,  however,  by  which  it  is  sought,  is  through  the  me- 
dium of  another  security — that  of  lands.  It  is,  therefore,  much 
more  analogous  to  the  remedy  by  ejectment  at  law.  There  the 
creditor,  by  the  possession  of  lands,  procures  payment  of  the 
debt.    Here,  unless  the  debt  is  voluntarily  paid  by  the  debtor. 
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the  decree  in  effect  gives  him  the  land  in  satisfsiction  of  the 
debt.  The  operation  of  the  decree  upon  the  notes,  is  merely 
incidental;  but  upon  the  land,  it  is  direct  and  operative.  It  is 
true,  that  the  mortgagee  must  also  show,  that  the  noten  are  un* 
paid.  Whether  he  can  do  that,  under  the  circumstanceB  of 
this  case,  will  form  the  next  inquiry 

It  is  said,  there  is  no  debt  subsisting;  and  that,  of  course,  a 
court  of  chancery  can  not  act.  This  presents  the  question, 
whether  the  statute  of  limitations  annihilates  the  debt,  or  onlj 
suspends  the  remedy. 

The  statutes  of  limitations  are  statutes  of  repose.  They  sus- 
pend the  remedy,  but  do  not  cancel  the  debt:  Lord  v.  Shaler,  i 
Conn.  121, 134  [8  Am.  Dec.  ICO].  They  ore  statutes  founded  upon 
principles  of  policy:  **  Interest  reipubliccB  utJinislUium."  The 
debt  remains,  and  a  suit  may  be  brought  upon  it,  and  supported 
by  a  subsequent  promise.  It  is  said,  that  the  statute  relative  to 
lands,  not  only  prevents  an  entry,  bat  confers  a  title.  Such 
has  been  the  construction  of  our  statutes;  but  as  it  respects  per- 
sonal actions,  the  construction  has  been  uniform,  that  the  debt 
is  not  affected.  The  words  of  the  statute  seem  to  justify,  and 
indeed  require  such  construction:  *'  No  action  of  ftocount,  of 
debt  on  boob,  or  on  simple  contract,  etc.,  shall  be  brought, 
except,"  etc. 

It  has  indeed  been  often  remarked,  by  judges,  in  giving  their 
opinions,  that  the  statute  was  made  to  protect  persons,  who 
were  supposed  to  have  paid  their  debt,  but  had  lost  the  evidence 
of  it:  Mountsiephen  et  al,  v.  Brooke  et  a^,  3  Barn.  &  Aid.  141; 
8.  C,  5  Serg.  &  Lowb.  245.  Or  that  the  debt  shall  be  pre- 
sumed to  be  paid:  ThomJton  v.  lllingworOi,  2  Barn.  &  Cress.  824; 
S.  0.,  9  Serg.  &  Lowb.  257;  Dowihwaiie  v.  mbui,  5  Mau.  &,  Sel. 
75;  Thompson,  AdmW^  v.  Peniman^  8  Mass.  133.  But  that  thej 
do  not  mean  by  this,  that  at  law  the  statute  of  limitations  is 
rsufficient  evidence  of  payment,  is  apparent  from  the  fact,  that 
xipon  the  plea  of  payment,  the  statute  of  limitations  was  never 
considered  as  sufficient  evidence.  And  where  twenty  years  have 
elapsed,  it  has  been  held  that  payment  of  a  bond  might  be  pre- 
sumed :  Oswald  et  oZ.  v.  Legh,  1 T.  B.  270.  But  no  case  is  produced 
from  the  English  books,  where  a  shorter  term  has  been  held,  of 
itself,  sufficient.  An  authority  from  a  neighboring  state,  how- 
ever, is  brought  to  show,  that  payment  may  be  presumed  after 
eix  years  only,  if  the  statute  bar  the  claim  at  that  time,  in 
Analogy  to  the  presumption  of  payment  of  specialties  after 
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twenty  years.  The  highly  respected  judge,  who  gives  this  opin* 
ion,  acknowledges  he  knows  no  express  adjudication  for  it;  and 
although  he  thinks  it  results  from  well-established  principles, 
yet  in  the  close  of  his  opinion,  he  says,  **  Perhaps,  I  have  stated 
the  case  too  strongly,  that  in  a  case  like  this,  payment  may  be 
presumed  from  the  mere  fact  that  more  than  six  years  have 
elapsed;"  evidently  doubting  whether  he  had  not  gone  too  far* 

The  case  itself  was  an  action  of  ejectment  for  land  mort- 
gaged; and  the  notes  having  lain  more  than  six  years  after  they 
were  due,  no  action  could  be  sustained  upon  them,  as  in  that 
state  it  has  been  held,  that  no  action  at  law  will  lie  for  the  land 
after  payment.  The  judge  at  the  circuit  nonsuited  the  plaint* 
iff,  upon  the  ground  that  he  could  not  recover  upon  the  notes. 
The  court  however  held,  that  this  opinion  was  incorrect;  that 
the  time  did  not  prove  payment,  but  was  only  evidence  of  it,  in 
connection  with  other  circumstances:  Jackson  d.  SackeU  6<.  ol. 
V.  SackeU  and  Baymond^  7  Wend.  94.  If,  therefore,  the  doctrine 
of  that  case  was  to  be  applied  to  the  case  before  the  court,  it 
would  only  prove,  that  the  length  of  time  was  evidence,  strong 
presumptive  evidence,  that  this  debt  was  paid.  But  when  we 
find  no  other  fact  to  strengthen  that  presumption,  and  when 
we  find  that  this  mortgagor  had  no  property,  except  this  veiy 
land,  to  pay  the  debt,  the  inference  we  should  feel  bound  to 
draw,  would  be,  that  the  debt  remained  unpaid. 

But  is  the  principle  of  this  case  supported  by  authority?  In 
one  case  Lord  EUenborough  held,  that  he  would  extend  the 
doctrine  of  presumptions  applicable  to  bonds  to  promissory 
notes,  that  is,  that  payment  should  be  presumed,  not  in  six, 
but  in  twenty  years:  Duffidd  v.  Creed,  5  Esp.  52.  In  a  more 
recent  case,  however,  Abbott,  0.  J.,  held  that  the  case  of  a 
bond  was  distinguishable  from  promissory  notes  and  bills  of 
exchange,  which  were  simple  contract  debts,  and  subject  to  the 
provisions  of  the  statute  of  limitations,  whereas  the  rule  for 
presuming  payment  of  a  bond  after  twenty  years,  was  founded 
upon  the  common  law;  there  being  no  statutory  provision  with 
respect  to  obligations  of  that  nature;  and  therefore,  without  some 
decisive  authority  upon  the  point,  he  would  not  charge  the  jury 
that  there  was  such  a  presumption:  Du  BeUmx  v.  Lord  Water- 
park,  1  Dow.  k  By.  16;  S.  C,  16  Serg.  &  Lowb.  12. 

Although  the  principle  of  presumption  of  payment,  by  the 
lapse  of  twenty  years,  has  been  long  since  settled  in  England; 
and  although  courts  of  eqtiity  have  adopted,  many  years  since, 
the  principles  of  the  statutes  of  limitations,  and  applied  them 
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to  cases  )>efore  those  courts:  4  Kent  Com.  187;  yet  it  seem?  not 
settled,  at  the  present  time,  whether  this  principle  applies  to 
mortgages;  whether  a  mortgage  shall  be  presumed  to  be  satis- 
fied, by  a  possession  of  the  mortgagor  for  oyer  twenty  years, 
without  payment  of  interest,  demand,  or  acknowledgment. 
This  question  was  discussed  by  the  master  of  the  rolls  in  Chris- 
iophers  v.  Sparke,  2  Jac.  &  W.  231,  234.  He  avoids  deciding 
the  point,  but  says  he  can  not  accede  to  the  doctrine  that  no 
length  of  time  will  operate  against  a  mortgagee,  who  has  been 
out  of  possession,  without  claim  or  acknowledgment.  If  the 
doctrine  of  Jackson  d,  Sackell  v.  SackeU  and  Raymond  was 
law  in  England,  surely  there  could  have  been  no  reason  for 
doubt  in  the  case  of  Christophers  v.  Sparhe. 

But  it  has  been  expressly  decided,  that  the  security  of  a  lien 
was  not  impaired,  in  consequence  of  the  debt's  being  barred  by 
the  statute  of  limitations.  Where  a  wharfinger  claimed  a  lien 
upon  goods  in  his  possession  for  a  balance  of  account,  it  was 
held,  by  Lord  Eldon,  that  '*  if  what  was  saidby  the  defendant's 
counsel,  be  law,  that  the  debt  was  discharged,  by  the  operation 
of  the  statute,  no  lien  could  be  obtained,  by  reason  of  it;  but 
the  debt  was  not  discharged,  it  was  the  remedy  only.  I  am," 
says  he,  '*  of  opinion,  that  though  the  statute  of  limitations  has 
run  against  a  demand,  if  the  creditor  obtains  possession  of 
goods,  on  which  he  has  a  lien  for  a  general  balance,  he  may 
hold  them  for  that  demand,  by  virtue  of  the  lien:"  Spears  v. 
Harily,  3  Esp.  81. 

So  in  the  case  of  Higgins  v.  ScoU,  2  Bam.  &  Adol.  413;  S.  O., 
22  Serg.  &  Lowb.  113,  where  an  attorney  had  a  lien  upon  a 
judgment;  his  debt  being  barred,  by  the  statute  of  limitations, 
it  was  contended,  that  his  lien  was  gone;  but  the  court  held, 
that  the  statute  of  limitations  barred  the  remedy,  not  the  debt; 
and  that  Hyatt,  the  attorney,  who  had  taken  no  steps  to  recoyer 
his  costs  for  six  years,  had  still  a  right  to  be  paid  from  the  sale 
of  the  goods. 

These  are  both  cases  of  personal  property.  But  surely  there 
can  be  no  reason  applicable  to  personal  estate,  not  equally  ap- 
plicable to  real.  The  statute  of  limitations  must  have  the  same 
effect  in  one  case,  as  in  the  other;  and  the  hold  of  the  creditor, 
in  both  cases,  must  depend  upon  the  existence  of  the  debt. 
And  surely,  if  there  had  been  a  difiTerent  rule  in  courts  of  equity 
as  to  real  estate,  it  would  have  been  alluded  to  in  these  cases. 

The  principles  of  these  decisions  are  in  entire  accordance 
with  the  practice  in  this  state,  and  the  decisions  of  our  courts, 
so  far  as  they  are  known;  and  we  think  they  ought  to  be  do- 
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<;i8ive  of  the  case,  unless  another  objection,  T^hich  has  been  made, 
ought  to  prevail. 

It  is  said,  that  the  court  must,  if  they  pass  a  decree  in  this 
'Case,  find,  that  there  is  a  debt  due  to  the  plaintiff;  and  that  the 
fact  thus  found,  will  conclude  the  defendant,  in  another  action 
at  law,  should  there  remain  a  balance,  after  the  mortgaged  es- 
tate is  exhausted;  and  thus  the  statute  of  limitations  will  in  ef« 
feet  be  nullified.  This  ground,  however,  is  not  tenable.  The 
oourt  must  indeed  find,  that  the  debt  is  unpaid;  but  still  this 
does  not  settle  the  question  at  law,  that  it  is  not  barred  by  the 
statute  of  limitations.  According  to  the  views  before  expressed, 
these  are  entirely  distinct  questions.  The  debt  may  not  have 
been  paid;  but  still  the  statute  may  have  attached  upon  it,  un« 
less  it  has  been  waived,  by  the  defendant.  This  finding,  there- 
fore, will  be  utterly  immaterial,  when  the  question  is,  whether 
the  debt  is  barred  by  the  statute  of  limitations. 

Upon  the  whole,  this  court  is  satisfied,  that  the  plaintiff  is  en- 
titled to  a  decree,  and  so  advise  the  superior  court. 

The  other  judges  concurred. 
Decree  for  the  plaintiff. 

LooTATioirs  IN  Equitt. — ^This  subject  is  diaonased  at  length  in  the  note  to 
Frame  v.  Kenny,  12  Am.  Deo.  368.  See  also,  Wanmaker  v.  Van  Buakirk^  23 
Id.  748,  and  other  oases  dted  in  the  note  thereto,  and  CoUarcPt  Adm'r  v.  Tut- 
tU,  24  Id.  627. 

pRBSi;MPnoN  OF  Patmemt  fkoh  Lapsb  of  Time. — See  Bailey  v.  Jaekaun,  8 
Am.  Deo.  309;  Hendenon  v.  Lewis,  11  Id.  733  and  note;  CfuUe  v.  Loder,  23, 
Id.  711;  Wanmaker  v.  Van  Buakirk,  Id.  748. 

Statutx  of  Limitations  Bars  the  Bbmsdt  but  not  the  Right. — Cfatn* 
monwealih  v.  McGowan,  7  Am.  Deo.  737;  Ludlow  v.  Van  Camp,  11  Id.  629 
and  note. 

That  Mobtoaoe  to  Secube  a  Note  Bahsed  by  Statute,  or  a  pledge  to 
secnre  such  note,  may  be  resorted  to  in  equity,  notwithstanding  the  fact  that 
the  remedy  on  the  note  is  lost,  is  a  point  to  which  the  principal  case  has  been 
often  dted:  HaekeU  v.  Bailey,  22  Conn.  573;  Hough  v.  Bailey,  32  Id.  289;  Wright 
T.  Zrectotrs,  3  Iowa,  231;  (hanunv.  Reynolds,  11  Mian.  473;  Trustees  of  Jefferson 
College  v.  Dickson,  Free.  Ch.  (Miss.) 482;  Savings  Bank  v.  Ladd,40'S.  H.  463; 
^ry  V.  May,  16  Ohio,  66;  Fislier's  Ex'r  v.  Mossman,  11  Ohio  St.  46;  Sparliawk 
V.  BuelPs  Adm'r,  9  Vt.  74;  PUzer  v.  Burns,  7  W.  Va.  77;  Almy  v.  WiUbur,  2 
Woodb.  &  M.  403.  In  Fisher's  ExW  v.  Mossman,  11  Ohio  St.  46,  the  court 
«ay ;  **  A  discussion  of  the  question  on  principle,  and  a  review  of  the  author- 
ties  bearing  upon  it,  would  be  a  work  of  supererogation,  after  it  has  been  so 
thoroughly  done  already  in  Belknap  v.  Oleason,  and  we  content  ourselves 
with  saying,  that  it  seems  to  us  that  that  case  was  correctly  decided,  and 
that  it  is  dedsive  of  the  one  before  us  on  the  point  under  consideration.'* 

In  DuvaVs  Heirs  ▼.  McLoakey,  1  Ala.  746,  the  case  is  cited  to  the  kindred 
point,  that  the  validity  of  a  mortgage  is  not  impaired  by  a  failure  to  present 
the  note  secured  thereby  to  the  administrator  of  the  deceased  mortgagor 
within  the  time  limited  by  statute. 
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Lyman  v.  Hale. 

[U  OonraonouT,  177.] 

Tru  Standino  Wholly  on  One's  Land,  but  Eztbndino  iib  Boon  idAiv 
and  its  branches  over,  the  land  of  another,  belongs  neyertheless  to  tii» 
former  proprietor,  and  the  latter  is  liable  for  the  taking  and  oonvw- 
sion  of  fmit  growing  on  the  branches  of  such  tree,  which  overhang  his 
land. 

TsBSPAsa  quare  clatisum  fregii  against  the  defendant,  for  en- 
tering upon  the  plaintifiTs  land  and  taking  and  converting  to 
his  own  use  a  quantity  of  pears.  The  action  was  brought 
originally  in  the  county  court.  It  appeared  that  the  pears  in 
question  were  gathered  from  branches,  overhanging  the  de- 
fendant's land,  of  a  certain  pear-tree  growing  on  the  plaintifTa 
land  about  four  feet  from  the  line,  some  of  the  roots  of  which 
extended  into  the  defendant's  land.  The  plaintiff  had,  for  twen- 
ty-five years,  and  until  the  trespass  complained  of,  ezclnsivelj 
gathered  and  appropriated  the  pears  growing  on  all  the 
branches  of  said  tree,  and  claimed,  that  by  reason  of  his  own- 
ership of  the  land  on  which  the  tree  stood,  or  by  reason  of  his 
exclusive  use  and  appropriation  of  the  fruit  of  the  said  tree, 
he  was  the  exclusive  owner  of  the  tree  and  its  fruit.  The 
defendant  claimed  to  be  a  tenant  in  common  with  the 
plaintiff  of  the  said  tree.  The  instructions  of  the  oourt  on 
this  point  were  in  favor  of  the  defendant.  Verdict  for  the 
defendant.  The  plaintiff  brought  a  writ  of  error  in  the  su- 
perior court,  and  the  judgment  being  there  afiSrmed,  he  bronghi 
the  case  here  by  a  motion  in  error* 

Hungerford  and  Cone,  for  the  plaintiff  in  error. 

Johnson  and  Chapman^  for  the  defendant  in  error. 

BzsssLL,  J.  This  writ  of  error  is  reserved  for  our  advice;  and 
the  principal  question  raised  and  discussed,  is,  whether,  upon 
the  facts  disclosed  on  the  record,  the  plaintiff  and  defendant 
are  joint  owners,  or  tenants  in  common,  of  the  tree  in  contro- 
versy. 

It  is  admitted,  that  the  tree  stands  upon  the  plaintiff's  land, 
and  about  four  feet  from  the  line,  dividing  his  land  from  that 
of  the  defendant.  It  is  further  admitted,  that  a  part  of  the 
branches  overhang,  and  that  a  portion  of  the  roots  extend  into, 
the  defendant's  land.  If  then  he  be  a  joint  owner  of  the  tree 
with  the  plaintiff,  he  is  so,  in  consequence  of  one  or  the  other  of 
these  facts,  or  of  both  of  them  united.    It  has  not  been  insiBted 
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on,  in  tbe  argument,  that  the  mere  fact,  that  some  of  the 
branches  overhang  the  defendant's  land,  creates  such  a  joint 
ownership.  Indeed,  such  a  claim  could  not  have  been  made, 
with  any  well-grounded  hope  of  success.  It  is  opposed  to  all 
the  authorities,  and  especially  to  that  on  which  the  defendant 
chiefly  relies.  **  Thus,"  it  is  said,  "  if  a  house  overhang  tbe 
land  of  a  man,  he  may  enter  and  throw  down  the  part  hanging 
over,  but  no  more;  for  he  can  abate  only  that  part  which  consti- 
tutes the  nuisance;"  2  Boll.  144, 1. 30;  Rex  v.  Fappineau,  1  Str.  688; 
Cope  Y.  Marshall,  1  Burr.  267;  Welch  v.  Nash,  8  East,  394;  Dyson 
V.  CoUick,  5  Barn.  &  Aid.  600;  7  Serg.  &  Lowb.  205;  Com.  Dig., 
tit.  Action  on  the  case  for  a  nuisance,  D,  4;  aud  in  Waterman 
T.  Soper,  1  Ld.  Baym.  737,  the  case  principally  relied  on,  by 
the  defendant's  counsel,  it  is  laid  down:  "  That  if  A.  plants  a 
tree  upon  the  eztremest  limits  of  his  land,  aud  the  tree  grow- 
ing extend  its  root  into  the  land  of  B.  next  adjoining,  A.  and 
B.  are  tenants  in  common  of  the  tree.  But  if  all  tbo  root 
grows  in  the  land  of  A.,  though  the  boughs  overshadow  the  land 
of  B.,  yet  tbe  branches- follow  the  root,  and  tbe  property  of  the 
whole  is  in  A." 

The  claim  of  joint  ownership^  then,  rests  on  the  fact  that  the 
tree  extends  its  roots  into  tbe  defendant's  land,  and  derives  a 
part  of  its  nourishment  from  his  soil.  On  this  ground,  the 
charge  proceeded,  in  the  court  below;  and  on  this,  the  case  has 
been  argued  in  this  court.  We  are  to  inquire,  then,  whether 
this  ground  be  tenable.  The  only  cases  relied  upon,  in  sup- 
port of  the  principle,  are,  the  cases  already  cited  from  Lord  Ray- 
mond, and  an  anonymous  case  from  Bolle's  reports :  2  Boll. 
255.  The  principle  is,  indeed,  laid  down  in  several  of  our  ele- 
mentary treatises,  1  Swift  Dig.  104;  3  Stark.  Ev.  1457,  n.;  Bull. 
N.  P.  84.  But  the  only  authority  cited  is  the  case  from  Lord 
Baymond.  And  it  may  well  deserve  consideration,  whether 
that  case  is  strictly  applicable  to  the  case  at  bar;  and  whether 
it  carries  the  principle  so  far  as  is  necessary  to  sustain  the 
present  defense.  That  case  supposes  tbe  tree  to  be  planted  on 
tbe  "extremest  limit,"  that  is,  on  tbe  utmost  point  or  verge  of 
A.'s  land.  Is  it  not  then  fairly  inferable  from  tbe  statement  of 
the  case,  that  tbe  tree,  when  grown,  stood  in  tbe  dividing 
line?  And  in  tbe  case  cited  from  Bolle,  the  tree  stood  in  the 
hedge,  dividing  the  land  of  tbe  plaintiff  from  that  of  tbe  de- 
fendant. Is  it  the  doctrine  of  these  cases,  that  whenever  a 
tree,  growing  upon  the  land  of  one  man,  whatever  may  be  its 
distance  from  the  line,  extends  any  portion  of  its  roots  into  the 


730  Lyman  v.  Hale.  [Conn. 

lands  of  another,  tbej  therefore  become  tenants  in  common  of 
the  tree  ?  We  think  not;  and  if  it  were,  we  can  not  assent  to  it* 
Because,  in  the  first  place,  there  would  be  insurmountable  diffi- 
culties in  reducing  the  principles  to  practice;  and,  in  the  next 
place,  we  think  the  weight  of  authorities  is  dearly  the  other 
way. 

How,  it  may  be  asked,  is  the  principle  to  be  reduced  to  prac- 
tice? And  here,  it  should  be  remembered,  that  nothing  de- 
pends on  the  question  whether  the  branches  do  or  do  not  over- 
hang the  lands  of  the  adjoining  proprietor.  All  is  made  to 
depend  solely  on  the  inquiry,  whether  any  portion  of  the  roots 
extend  into  his  land.  It  is  this  fact  alone,  which  creates  the 
tenancy  in  common.     And  how  is  the  fact  to  be  ascertained  f 

Again;  if  such  tenancy  in  common  exist,  it  is  diffused  over  the 
whole  tree.  Each  owns  a  certain  proportion  of  the  whole.  In 
what  proportion  do  the  respective  parties  hold  ?  And  how  are 
these  proportions  to  be  determined?  How  is  it  to  be  ascer- 
tained what  part  of  its  nourishment  the  tree  derives  from  the 
soil  of  the  adjoining  proprietor?  If  one  joint  owner  appro- 
priate all  the  products,  on  what  principle  is  the  account  to  be 
settled  between  the  parties  ?     « 

Again;  suppose  the  line  between  adjoining  proprietors  to  run 
through  a  forest  or  grove.  Is  a  new  rule  of  property  to  be  in- 
troduced, in  regard  to  those  trees  growing  so  near  the  line  as  to 
extend  some  portions  of  their  roots  across  it?  How  is  a  man 
to  know  whether  he  is  the  exclusive  owner  of  trees,  growing, 
indeed,  on  his  own  land,  but  near  the  line;  and  whether  he 
can  safely  cut  them,  without  subjecting  himself  to  an  action? 

And  again;  on  the  principle  claimed,  a  man  may  be  the  ex- 
clusive owner  of  a  tree  one  year,  and  the  next  a  tenant  in  com- 
mon with  another;  and  the  proportion  in  which  he  owns  may 
be  varying  from  year  to  year,  as  the  tree  progresses  in  its 
growth. 

It  is  not  seen  how  these  consequences  are  to  be  obviated,  if 
the  principle  contended  for  be  once  admitted.  We  think  they 
are  such  as  to  furnish  the  most  conclusive  objections  against 
the  adoption  of  the  principle.  We  are  not  prepared  to  adopt 
it,  unless  compelled  to  do  so,  by  the  controlling  force  of  au- 
thority. The  cases  relied  upon  for  its  support,  have  been  ex- 
amined. We  do  not  think  them  decisive.  We  will  very  briefly 
review  those,  which,  in  our  opinion,  establish  a  contraiy  doc- 
trine. 

In  the  case  of  Masters  v.  FoUie^  2  Boll.  141,  it  was  adjudged. 
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that  where  a  tree  grows  in  A.'s  close,  though  the  roots  grow  in 
B/s,  yet  the  body  of  the  tree  being  in  A.'s  soil,  the  tree  belongs 
to  him.  The  authority  of  this  case  is  recognized  aud  approved, 
by  Littledale,  J. ,  in  the  case  of  Holder  v.  Coats,  1  Moo.  &  M. 
112;  22  Serg.  &  Lowb.  264.  He  says:  "  I  remember,  when  I 
read  those  cases,  I  was  of  opinion  that  the  doctrine  in  the  case 
of  Masters  v.  PoUie  was  preferable  to  that  in  Waterman  v.  Soper; 
and  I  still  think  so." 

The  same  doctrine  is  also  laid  down  iu  MiXLen  v.  Fandrye^ 
Poph.  161,  163;  Norris  v.  Baker,  3  Bulst.  178.  See  also,  20 
Vin.  Abr.  417;  1  Chit.  Gen.  Pr.  652.  We  think,  therefore, 
both  on  the  ground  of  principle  and  authority,  that  the  plaintiff 
and  defendant  are  not  joint  owners  of  the  tree;  and  that  the 
charge  to  the  jury,  in  the  court  below,  was,  on  this  pointy 
erroueous. 

It  is,  however,  contended,  that  although  the  charge  on  this 
point  was  wrong,  there  ought  not  to  be  a  reversal,  as  upon 
another  ground  the  defendant  was  clearly  entitled  to  judgment 
in  his  favor. 

It  is  urged,  that  land  comprehends  everything  in  a  direct 
line  above  it;  and  therefore,  where  a  tree  is  planted  so  near  the 
line  of  another's  close  that  the  branches  overhang  the  land,  the 
adjoining  proprietor  may  remove  them.  And  in  support  of  this 
position,  a  number  of  authorities  are  cited.  The  general  doc- 
trine is  readily  admitted;  but  it  has  no  applicability  to  the  case 
under  consideration.  The  bill  of  exceptions  finds,  that  the 
defendant  gathered  the  pears  growing  on  the  branches  which 
overhung  his  land,  and  converted  them  to  his  own  use,  claiming 
a  title  thereto.  And  the  charge  to  the  jury  proceeds  on  the 
ground  that  he  has  a  right  so  to  do.  Now,  if  these  branches 
were  a  nuisance  to  the  defendant's  land,  he  had  clearly  a  right 
to  treat  them  as  such,  and  as  such,  to  remove  them.  But  he 
as  clearly  had  no  right  to  convert  either  the  branches  or  the 
fruit  to  his  own  use:  Beardslee  v.  Frenchy  7  Conn.  125  [18  Am. 
Dec.  86 J;  Welch  v.  Nash,  8  East,  394;  Dyson  v.  Gollixik,  6  Barn. 
A  Aid.  600;  S.  C.  7  Serg.  &  Lowb.  205;  2  Phil.  Ev.  138. 

On  the  whole,  we  are  of  opinion,  that  there  is  manifest  error 
in  the  judgment  of  the  court  below,  and  that  it  be  reversed. 

The.  other  judges  ultimately  concurred  in  this  opinion;  Will- 
iams, C.  J.,  having  at  first  dissented,  on  the  ground  of  a  de- 
cision of  the  superior  court  in  Hartford  county.  Fortune  v. 
Newnon,  and  the  general  understanding  and  practice  in  Con« 
necticut  among  adjoining  proprietors. 

Judgment  reversed. 
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TowNSEND  V.  Houston. 

[1  HABBCfOTOH,  633.] 
PAmENT  OF  A  SlTBSTANTIAL  PaBT  OF  THE  PUBCHASB  MOHET  in  the  eXOCmtklO 

of  a  parol  agreement  for  the  sale  of  lands  is  such  a  part  performanoe  as 

will  take  the  case  oat  of  the  statute  of  fraads,  and  wUl  warrant  a  specifio 

performance. 
A  CoNTRAOT  RsLATiNO  TO  Lands  Paktlt  Exbcutbd  by  one  of  the  parties 

may  be  proved  by  parol,  and  specifio  performance  decreed,  in  order  that 

one  side  may  not  take  advantage  of  the  other. 
The  Coubt  mcst  bb  Able  to  Asgebtain  the  Terms  of  an  agreement  partly 

performed,  in  order  to  warrant  a  specifio  performanoe. 
Equitt  Decides  upon  Eqititable  Gbocjnds  in  Contradiction  to  the  podtive 

enactments  of  the  statute  of  frauds,  and  in  case  of  part  performanoe  will 

admit  parol  testimony  to  prove  a  parol  contract  relative  to  land. 
The  Act  Belied  upon  as  Part  Perfobmange  should  be  such  as  would  not 

have  been  done  independent  of  some  agreement  or  contract  relative  to 

land. 
The  Act  must,  to  a  Certain  Extent,  be  a  Joint  Act,  or  such  as  clearly  in* 

dicates  a  mutual  assent. 
Entering  into  Possession  bt  the  Vendee  with  the  consent  of  the  vendor, 

is  a  part  performanoe  which  will  entitle  the  vendee  to  prove  the  terms  d 

the  contract  by  parol. 
The  Distimouishino  Principle  is  that  the  part  performance  must  be  some- 

thing  done  in  the  execution  of  the  agreement,  and  not  as  preparatory  or 

as  inducement. 
The  Receiff  of  the  Purchase  Monet  bt  the  Vendee,  proved  by  writing, 

is  a  part  execution  of  a  contract  for  the  sale  of  land. 

Bill  in  equity,  for  the  specific  performance  of  a  parol  agree- 
ment to  Bell  land.  The  bill  stated  that  the  lands  of  Thomai 
Townsend,  the  defendant's  intestate  father,  were  appraised  in 
the  orphans'  court,  and  stood  for  acceptance;  that  plaintiff  and 
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defendant  agreed  that  they  should  accept  the  Bame,  and  that  the 
defendant  should  sell  oue  half  thereof  for  three  thousand  seven 
hundred  aud  fifty  dollars,  to  be  paid  in  a  half  interest  in  a 
schooner  and  a  scow,  at  the  value  of  six  hundred  and  twenty-five 
dollars,  in  the  discharge  of  the  debt  of  the  decedent  for  two  thou- 
sand one  hundred  and  fifty-five  dollars,  due  the  Farmers'  bank, 
and  in  the  remaining  sum  of  one  thousand  five  hundred  and  forty- 
seven  dollars  and  fifty  cents,  to  the  defendant  on  the  execution 
of  the  deed.  The  plaintiff  alleged  the  payment  of  eight  hundred 
dollars  and  six  hundred  dollars,  and  the  transfer  of  the  scow, 
being  part  payment  of  two  thousand  and  twenty-five  dollars, 
and  the  tender  of  the  residue.  The  defendant  pleaded  the 
statute  of  frauds,  and  admitted  the  receipt  of  the  sums  of  eight 
hundred  dollars  and  six  hundred  dollars  alleged,  but  denied 
that  it  was  in  part  performance  of  an  agreement  to  sell  the  land; 
that  there  was  no  such  agreement;  he  further  admitted  that 
the  plaintiff  made  an  indorsement  to  the  Farmers'  bank,  but 
alleged  that  he  was  never  called  upon  to  pay  the  same;  and 
denied  the  receipt  of  the  vessel  and  scow. 
These  receipts  were  given  in  evidence. 

''  Received,  March  10, 1832,  of  Robert  Houston,  eight  hundred 
dollars,  which  is  in  part  "paj  of  the  half  of  the  mill  property,  etc., 
in  Middleford,  which  I  promise  to  deed  when  called  on. 

(Signed)  Babklet  Towksend." 

"  Received,  April  17,  1832,  of  Robert  Houston,  six  hundred 
dollars  in  part  pay  of  the  one  half  of  the  Middleford  property, 
which  I  have  sold  to  him — six  hundred  dollars. 

(Signed)  Babklet  Townsend." 

The  plaintiff  replied  generally  to  the  plea  of  "  the  act  about 
contract  and  assumptions,  and  a  special  replication  setting  out 
the  receipts  as  sufficient  to  take  the  case  out  of  the  act.  This 
special  replication  was  stricken  out,  and  the  plea  overruled. 
On  the  general  hearing  the  defendant  was  ordered  to  account 
for  one  half  the  rents  and  profits  of  the  lands  assigned  to  him 
by  the  orphans'  court,  with  liberty  to  except.  Whereupon  this 
appeal  was  taken. 

Bayard  and  J.  M.  Clayton^  for  the  appellant:  1.  The  contract, 
if  any,  is  within  the  statute  of  frauds;  the  receipts  produced  do 
not  contain  the  terms  of  the  agreement:  Sug.  Vend.  53;  2  Free, 
in  Ch.;  Seagood  v.  Meale,  Free,  in  Ch.  660;  Blagden  v.  Blagden, 
12  Yes.  466.  The  writings  here  offered  do  not  specify  the  price, 
nor  describe  the  land :  2  Swans.  257.    A  specific  performance  has 
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been  decreed  where  one  term  of  the  agreement  was  wanting:  2 
Hov.  on  Fraads,  8;  1  Yes.  &  Bea.  524;  Claws  v.  Higginsm,  la 
Johns.  300.  2.  Part  performance  is  not  proved  such  as  will  war- 
rant a  specific  performance.  Part  payment  is  not  a  part  perform- 
ance, for  the  part  hasan  ample  remedy  at  law:  Sag.  Vend.  77, 82- 
87,  90;  2  Hov.  on  Frauds.  3,  4;  1  Madd.  Ch.  379;  1  Sch.  &  Lef. 
22, 33-40;  6  Yes.  32.  3.  In  any  event  relief  can  not  be  granted 
under  this  bill.  The  party  must  prove  the  contract  as  he  states 
it:  2  Hov.  on  Frauds,  4,  note  2,  6;  6  Yes.  457;  G  Id.  554;  1 
Madd.  Ch.  384,  385;  2  Sch.  &  Lef.  7;  2  Wheat.  341.  The  biU 
alleges  that  Houston  and  Townsend  shoald  join  in  the  accept* 
ance,  and  the  proof  is,  that  Townsend  accepted  and  Hoastoii 
became  a  surety. 

Ihzme,  for  the  appellee.  That  equity  will  enforce  a  specific 
performance  of  a  contract  part  performed,  is  well  settled:  2  Hot. 
on  Frauds,  1,  2;  1  Fonbl.  181, 182,  185;  1  Madd.  Ch.  377. 
Part  performance  consists  of  acts  which  themselves  show  the 
agreement;  it  does  not,  therefore,  lie  in  words:  1  Fonbl.  181; 
Sug.  Yend.  83,  86;  1  Madd.  Ch.  377;  1  Swans.  181;  7  Yes.  346; 
1  Binn.  218;  Beev.  Dom.  Bel.  340,  399;  Pow.  on  Con.  291;  1 
Chit.  Dig.  60.  Payment,  when  evidenced  by  writing,  as  in  this 
case,  is  a  part  performance:  Lacon  v.  Mertyns,  3  Atk.  1;  Buck- 
master  v.  Harrop,  7  Yes.  346;  Bob.  on  Fraud,  142,  143, 144. 
The  relief  extends  to  all  cases  where  there  has  been  an  unequiv- 
ocal act  of  part  performance:  Freem.  281.  The  writings  in 
the  present  case  plainly  show  for  what  purpose  the  money  was 
paid:  1  Pow.  on  Con.  307;  2  Cai.  Cas.  109;  1  Pet.  C.  C.  388; 
Bob.  on  Frauds,  153.  To  ascertain  the  terms  of  this  agree- 
ment, this  court  will  take  all  means  within  its  power:  Sug.  92, 
etc.;  1  Ves.  sen.  221;  2  Yes.  jun.  243;  1  Sch.  k  Lef.  1;  Yin.  Abr. 
623,  pi.  4,  38;  6  Yes.  470;  Dig.  103.  A  substantial  proof  of  the 
contract  set  out  in  the  bill  is  sujQicient. 

Johns,  jun.,  Chancellor  (after  stating  the  case).  The  de- 
cision of  this  case  appears  to  me  to  depend  on  that  of 
two  questions:  1.  Whether  there  has  been  a  part  perform* 
ance.  2.  If  there  has,  then  whether  the  terms  of  the  parol 
contract  as  set  forth  in  the  bill  are  clearly  proved.  It  is 
now  settled,  that  equity  does  decide  upon  equitable  grounds 
in  contradiction  to  the  positive  enactment  of  the  statute  of 
frauds;  and  in  cases  of  part  performance,  will  admit  parol  tes- 
timony to  prove  the  terms  of  a  parol  contract,  relative  to  land; 
Hov.,  tit.  Specific  Performance,  1,  2.    The  ground  of  equitable 
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interposition  is  the  prevention  of  fraud:  Vide  Foxcraftv.  Lister , 
CoUes  Pari.  Cos.  108;  Jeremy  Eq.  Treatise,  437;  2  Atk.  100;  1 
Bro.  C.  C.  417;  1  Swans.  181;  7  Yes.  341;  3  Id.  39,  40,  and  note; 
Parkhursi  v.  Vancoriland,  14  Johns.  Rep.  on  App.  [7  Am.  Dec. 
^7].  Whether  payment  of  part  of  the  purchase  money  is 
such  a  part  performauce  as  takes  the  case  out  of  the  statute, 
appears  to  be  an  unsettled  point  and  the  decisions  are  contra* 
dictory:  1  Madd.  379;  Sug.  Vend.  81-85.  The  earl}'  decisions 
upon  the  subject  are,  Lord  Pengall  v.  Boss,  2  Eq.  Cas.  Abr. 
46;  Seagood  v.  Meale,  Free,  in  Ch.  560;  Luke  v.  Morris,^  2  Ch. 
Cas.  135;  these  are  generally  cited  as  authorities  to  the  point 
that  it  will  not,  but  I  would  remark  with  respect  to  them,  that 
they  are  adverted  to  in  subsequent  decisions  as  cases  in  which 
only  a  small  sum  was  paid  as  earnest;  and  in  3  Atk.  1;  3  Yes. 
87;  4  Id«  720,  it  is  held  that  part  payment  of  the  purchase 
money  does  take  the  case  out  of  the  statute  upon  the  principle 
of  part  performance.  These  decisions  have  been  objected  to  as 
extrajudicial  by  Sugden,  and  nothing  more  than  dicta;  he  re- 
fers to  one  made  by  Lord  Bedesdale,  as  conclusive:  1  Sch.  & 
Lef .  41.  Upon  looking  into  this  case  it  appears  to  me,  the  con- 
tract was  in  writing,  "  the  sum  paid  was  in  the  agreement 
stated  to  be  a  deposit,  and  interest  to  be  paid,  if  possession  not 
delivered;"  the  plaintiff  seeking  a  specific  performance  of  this 
written  contract,  which  was  under  seal,  attempted  to  supply  by 
parol  proof  one  of  the  terms  alleged  to  have  been  omitted.  It 
is  true  in  this  case  Lord  Bedesdale  does  take  up  the  question 
whether  part  payment  is  part  performance;  and  reasoning  upon 
the  case  before  him,  and  its  circumstances,  concludes  therefrom, 
and  also  from  the  peculiar  phraseology  of  the  English  statute  of 
frauds,  that  part  payment  of  purchase  money  does  not  take  the 
case  out  of  the  statute  of  frauds;  for  he  says,  the  great  reason, 
as  I  think,  why  part  payment  does  not  take  such  agreements  out 
of  the  statute  is«  that  the  statute  has  said  that  in  another  case, 
yiz.,  with  respect  to  goods,  it  shall  operate  as  part  performance. 
And  the  courts  have  therefore  considered  this  as  excluding 
agreements  for  lauds,  because  it  is  to  be  inferred,  that  when  the 
legislature  said  it  should  bind  in  the  case  of  goods  and  were 
sileut  as  to  the  case  of  lands,  they  meant  that  it  should  not  bind 
in  the  case  of  lands.  As  this  distinction  does  not  exist  in  the 
act  of  assembly  about  contracts  and  assumptions,  which  is  the 
act  relied  on  by  the  defendant  in  this  case,  it  may  be  ques- 
tioned whether  Lord  Bedesdale's  opinion  can  have  any  influ- 
ence, especially  as  his  reason  does  not  apply. 

1.  Leak  t.  Jfoniet. 
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So  far  as  I  have  been  able  to  trace  the  question  in  the  Amer- 
ican Decisions  upon  the  point  of  part  payment,  they  accord 
with  decisions  and  dicta  of  Lords  Hardwicke  and  Boslyn.  In 
the  case  of  Wetrrwre  v.  WhUe^  2  Cai.  Cas.  in  Error  (New  York), 
Thompson,  J.,  in  delivering  the  opinion  of  the  court  (p.  109), 
says  expressly,  payment  of  the  consideration  money  had  always 
been  held  as  a  part  performance.  Judge  Beeve,  under  the 
title,  "  Powers  of  Chancery,"  in  his  treatise  on  Domestic  Re- 
lations, has,  after  stating  the  conflicting  decisions  on  this  point, 
remarked  in  his  peculiar  manner,  "  that  if  it  be  no  fraud  to  re* 
ceive  another's  money  on  the  footing  of  a  parol  agreement,  and 
then  to  refuse  the  fulfillment  of  the  agreement,  then  the  cases 
in  Free,  in  Ch.,Eq.  Cas.  Abr.,  and  Sch.  &  Lef.  are  correct,  if 
the  governing  principle  of  the  interference  of  chancery  was  to 
prevent  fraud;  but  if  it  be  fraud  so  to  do,  then  they  are  incor- 
rect, and  the  cases  in  Yern.,  3  Atk.,  and  4  Yes.  are  correct, 
which  proceed  on  the  ground  that  the  prevention  of  fraud  was 
the  reason  why  they  were  supposed  not  to  be  within  the  stat- 
ute. Justice  Washington,  in  the  case  of  Thompson  v.  Tod^ 
1  Pet.  Cir.  Ct.  Bep.  888,  says:  '*  Although  it  should  be  admitted, 
that  under  all  the  circumstances  of  this  case,  payment  of  a 
part  of  the  purchase  money  will  amount  to  a  part  performance, 
still  it  should  appear  beyond  all  reasonable  doubt,  that  the  pay- 
ment was  understood  by  the  parties  to  have  been  so  made  and 
intended." 

This  opinion  of  Washington,  J.,  accords  with  the  principles 
as  laid  down  in  Pow.  on  Con.,  and  1  Bao.  Abr.  74,  tit  Agree- 
ment. I  will  refer  to  what  is  said  by  Bacon  upon  the  subject 
of  part  performance  as  it  recognizes  essential  principles  and 
states  the  rule  of  evidence  with  respect  to  the  payment  of  pur- 
chase money.  Under  the  title  of  Agreement,  Bacon  says: 
There  are  several  cases,  on  which  it  has  been  held,  that  a  parol 
agreement  in  part  executed  shall  be  performed  in  the  whole; 
but  as  those  cases  are  not  exactly  stated  or  well  reported,  it  will 
be  sufficient  to  mention  what  seems  to  be  the  sense  of  them, 
and  what  with  any  justness  can  be  collected  from  them,  that  if 
an  agreement  be  made  concerning  lands,  though  not  in  writing, 
and  the  party  by  whom  it  was  made  receives  all  or  part  of  the 
money,  equity  will  compel  a  specific  performance  of  the  whole 
agreement;  because  this  is  out  of  the  statute,  which  designed 
to  defeat  such  agreements  only,  no  part  whereof  was  carried 
into  execution,  and  set  up  merely  by  parol;  for  that  was  the 
occasion  of  frauds  and  perjuries,  that  persons  used  to  impose 
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Terbal  agreements  upon  others,  and  bj  such  false  oaths  charge 
the  parties  in  equity  to  perform  such  agreements  though  they  had 
never  been  made,  aud  therefore  the  mere  parol  proof  of  such 
agreements  concerning  lands  can  not  be  admitted  in  a  court 
of  equity;  but  where  the  price  is  paid,  there  it  doth  not  stand 
upon  the  parol  proof  of  the  agreement  only,  but  upon  the  ex- 
ecution of  part  of  the  agreement,  which  is  evidence  that  the 
agreement  was  really  made;  and  therefore  there  is  the  same 
reason  that  the  plaintiff  in  equity  should  have  the  land  for  his 
money,  as  it  is  that  he  should  deliver  the  goods  where  he  has 
received  the  money;  but  the  doubt  in  these  cases  is,  what  shall 
be  a  proof  of  the  receipt  of  the  money. 

Thus  far  it  seems  certain,  that  if  the  defendant,  in  his  an- 
swer, confessed  the  receipt  of  the  money  for  that  purpose  in  the 
bill,  or  if  he  denies  the  money,  and  it  be  proved  upon  him  by 
writing,  as  by  letter  under  his  hand,  or  other  written  evidence, 
he  shall  be  obliged  specifically  to  perform  the  whole  agreement, 
because  he  hath  carried  part  into  execution;  but  if  the  defend- 
ant confesses  the  receipt  of  the  money,  but  says  that  he  bor- 
rowed it  from  the  plaintiff,  and  that  he  had  it  not  in  execution 
of  that  agreement,  there  he  turns  the  proof  of  the  agreement 
upon  the  plaintiff,  and  then  the  plaintiff  must  prove  the  receipt 
of  the  money  by  the  defendant  for  the  purpose  in  the  bill,  by 
some  written  agreement  (note  b),  for  parol  evidence  as  to  the 
receipt  of  the  money,  seems  to  be  as  much  excluded  by  the  stat- 
ute as  parol  evidence  relating  to  the  agreement.  From  the  in- 
vestigation of  the  several  cases,  I  came  to  the  conclusion,  that 
there  may  be  cases,  in  which  payment  of  the  whole  or  part  of 
the  purchase  money  will  amount  to  performance  of  a  parol  con- 
tract concerning  lands;  and  whenever  the  non-performance  on 
the  part  of  the  vendor,  after  receiving  the  purchase  money  or  a 
part  thereof,  would  put  the  party  into  a  situation  that  is  a  fraud 
upon  him,  unless  the  agreement  is  performed,  the  court,  upon 
the  principle  of  preventing  fraud,  should  decree  a  specific  per- 
formance; provided  the  terms  of  the  agreement  can  be  satisfac- 
torily ascertained,  that  is,  the  agreement  as  set  forth  in  the  bill. 
The  act  relied  on  as  part  performance  should  be  such  as  would 
not  have  been  done  independent  of  some  contract  or  agreement 
relative  to  land;  because  as  you  are  from  the  act  performed  to 
infer  a  contract,  it  must  therefore  be  an  act  of  that  description, 
which  will  not  admit  any  other  inference.  I  would  further  re- 
mark, that  the  act  must  to  a  certain  extent  be  a  joint  act,  or 
such  as  clearly  indicates  mutual  assent;  thus  entering  into  the 
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possession  of  land  as  owner  and  with  the  consent  of  the  vendor^ 
has  uniformly  been  considered  and  admitted  to  be  part  per- 
formance, and  being  evidence  per  se  of  an  agreement  for  and 
concerning  the  land,  the  party  seeking  specific  performance,  is 
permitted,  by  parol,  to  prove  the  terms.  This  act  of  the  vendee^ 
in  entering  upon  the  land  and  taking  possession  thereof  aa 
owner,  with  the  assent  of  the  vendor,  is  considered  as  in  execu- 
tion of  an  agreement,  and  therefore  a  part  performance;  but 
acts  which  are  only  preparatory,  such  as  giving  directions  for 
conveyances,  taking  a  view  of  the  estate,  or  putting  a  deed  into 
the  hands  of  a  solicitor  to  prepare  a  conveyance,  are  not  conaid* 
ered  part  performance:  Clerk  v.  Wright,  1  Atk.  12;  6  Bro.  ParL 
Cas.  45;  3  Bro.  C.  C.  400;  1  Madd.  881. 

So  likewise  where  there  was  a  parol  agreement  for  a  compro- 
mise and  a  division  of  the  estate  by  arbitration,  acts  done  by 
the  arbitrators  towards  the  execution  of  their  duty,  such  aa 
surveying,  etc. ,  were  not  considered  as  acts  of  part  perform- 
ance: 6  Yes.  41.  And  where  there  was  a  parol  Agreement  for  the 
purchase  of  a  lease,  and  that  upon  the  plaintiff  procuring  a  re- 
lease of  right  from  a  stranger,  the  defendant  would  convey 
and  the  plaintiff  procured  the  release  for  a  valuable  considera- 
tion, this  was  held  not  to  be  a  part  performance  entitling  the 
party  to  a  specific  performance:  2  Cox,  271.  These  cases  and 
particularly  the  last  clearly  evince  the  principle,  which  is  es- 
sential to  constitute  an  act,  a  part  performance;  the  thing  done 
must  be,  as  before  stated,  in  execution  of  the  contract,  and  notaa 
preparatory  or  as  inducement:  See  Oivens  v.  Calder,  2  Desau.  190 
[2  Am.  Dec.  68G].  Hence  has  arisen  the  difficulty  with  respect 
to  the  payment  of  money,  not  being  such  an  act  as  of  itself  ia 
conclusive,  for  it  may  have  been  made  for  a  purpose  different 
from  that  alleged,  and  if  the  party  paying  can  by  parol  prove 
the  fact  of  payment  and  the  object,  then  it  is  apparent  the  door 
IB  open  to  perjury  and  fraud,  and  the  statute  would  be  rendered 
useless  and  its  provisions  defeated.  This  has  no  doubt  given 
rise  to  the  opinion  that  payment  of  money  either  in  part  by 
way  of  earnest  or  in  full  for  the  purchase  is  not  a  part  perform- 
ance; if  the  fact  is  to  be  established  by  parol,  then  I  should 
consider  the  opinion  to  be  well  founded,  but  if  the  fact  of  pay- 
ment is  connected  with  the  concurrent  act  of  the  vendor  re- 
ceiving and  appropriating  the  money  paid  as  purchase  money, 
and  this  appears  either  by  the  defendant  in  his  answer  confess- 
ing the  receipt  of  the  money  for  that  purpose  as  charged  in  the 
bill,  or  if  denied  it  be  proved  upon  him  by  writing,  as  by  letter 
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under  Iiis  hand  or  other  written  evidence;  or  if  the  defendant 
oonfesses  the  receipt  of  the  money,  but  says  he  borrowed  it 
from  plaintiff  and  had  it  not  in  execution  of  the  agreement, 
then  if  the  plaintiff  prove  the  receipt  of  the  money  by  the  de- 
fendant for  the  purpose  in  the  bill  by  some  written  agreement; 
in  all  such  cases  and  upon  every  principle  it  seems  to  me  such 
a  fact  thus  appearing  would  be  conclusive  evidence  of  an  ex- 
isting agreement  of  which  it  was  part  performance,  and  which 
the  defendant  having  carried  part  into  execution  should  be  com- 
pelled specifically  to  perform  the  whole. 

In  the  case  now  under  consideration,  the  complainant  in  his 
bill  has  charged  the  payments  made  on  account  of  the  purchase 
money  and  in  execution  of  the  agreement  set  forth.  The  defend- 
ant in  his  answer  admits  the  receipt  of  the  money,  as  an  ad- 
vancement, pending  the  treaty  for  sale,  but  denies  that  said  ad- 
vancements were  a  part  performance  of  an  agreement  to  sell  and 
convey  the  said  real  estate  or  any  part  thereof  to  complainant, 
and  also  admits  the  two  receipts.  As  the  answer  here  admits 
the  receipt  of  the  money  and  denies  that  it  was  in  part  perform- 
ance, we  must  recur  to  the  receipts  of  tenth  March,  1832,  and 
April  17, 1832,  which  are  admitted  by  the  defendant  and  proved 
by  the  witnesses  to  be  signed  by  him;  these  receipts  unequivo- 
cally establish  the  fact  of  part  payment  to  the  amount  of  one  thou- 
sand four  hundred  dollars,  nearly  one  half  the  purchase  money  as 
set  forth  by  the  complainant  in  his  bill;  the  defendant  has  also 
admitted  the  proceedings  in  the  orphans'  court,  relative  to  the 
acceptance,  and  has  not  denied  the  matter  stated  by  the  com- 
plainant as  to  the  inducement  why  he  entered  as  surety  in  the 
recognizance.  The  equity  of  the  complainant  as  thus  presented 
is  strong,  and  a  case  could  not  occur  more  in  accordance  vrith  the 
rule  as  laid  down  by  Bacon  than  that  which  appears  from  the 
two  receipts.  The  defendant  by  the  first  receipt,  dated  March 
10, 1832,  has  not  only  acknowledged  the  receipt  of  eight  hun- 
dred dollars,  but  also  says,  '*  which  is  in  part  pay  of  the  half 
of  the  mill-property  in  Middleford  which  I  promise  to  deed 
when  called  on."  The  proceedings  in  the  orphans'  court  of  the 
same  date  show  the  property  and  the  acceptance  by  the  defend- 
ant fixes  the  quantity;  thus  the  subject-matter  of  the  parol  con- 
tract and  to  which  the  receipts  refer  by  name,  as  the  mill  prop- 
erty in  Middleford,  is  ascertained;  a  moiety  of  which,  the  de- 
fendant by  said  receipt  declared  he  had  sold  complainant;  and 
by  the  acceptance,  it  is  proved  to  be  two  thirds  of  the  residue 
of  the  Middleford  property;  which  defendant  accepted  at  the 
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valuation  of  which  a  moiety  or  half  part  be  sold  to  the  com- 
plainant. This  is  a  question  which,  as  it  relates  to  the  terms  of 
the  contract,  will  be  hereafter  considered,  and  properly  belongs 
to  the  second  question,  to  which  I  will  now  advert;  and,  under 
the  circumstances  of  the  case,  beinpc  of  opinion  that  the  pay* 
ments  on  account  of  the  purchase-money  made  and  proved  as 
aforesaid  are  such  acts  as  amount  to  part  performance,  I  will 
now  take  up  the  second  question,  viz.,  whether,  from  the  testi- 
mony in  the  case,  the  terms  of  the  agreement  set  forth  in  the 
bill  are  clearly  proved. 

It  being  the  settled  rule  of  the  court  of  chancery  that  where 
a  contract  relating  to  an  interest  in  lands  has  been  executed  by 
one  party,  or  carried  partly  into  execution,  it  may  be  proved  by 
parol  evidence  and  specific  performance  decreed,  in  order  that 
one  side  may  not  take  advantage  of  the  statute,  to  be  guilty  of 
fraud:  1  Ves.  221,  297;  2  Johns.  221,  673,  587;  1  Serg.  &  B. 
80;  5  Day,  16;  Parkhurst  v.  Van  Cortland,  14  Johns.  Rep.  on 
App.  15  [7  Am.  Dec.  427].  And  from  the  circumstances  of  this 
case,  as  I  was  of  opinion  that  the  part  payment  of  the  purchase 
money  is  a  part  performance  of  the  contract  set  forth  in  the 
bill,  the  next  consideration  was  whether  that  contract  was  made 
out  by  clear  and  satisfactory  proof.  Upon  this  subject  Sug- 
den,  86,  remarks:  It  may  happen  that  although  an  agree- 
ment be  in  part  performed,  yet  the  court  may  not  be  able  to 
ascertain  the  terms,  and  then  it  seems  the  case  will  not  be 
taken  out  of  the  statute.  If  however  the  terms  be  made  out 
satisfactorily  to  the  court,  contrariety  of  evidence  is  not  ma* 
terial  (1  Yes.  221),  and  the  court  will  use  its  utmost  endeavors 
to  get  at  the  terms  of  the  agreement:  2  Yes.  243;  2  Sch.  &  Lef. 
1;  6  Yin.  Abr.,  p.  523,  pi.  40;  Id.  p.  522,  pi.  38;  6  Ves.iun.  470;  3 
Bro.  Ch.  139;  1  Sch.  &  Lef.  22.  In  6  Yes.  jun.  470,  Boardman 
V.  Mostyn,  Lord  Eldon  says:  Perhaps  if  it  was,  res  inlegra,  the 
soundest  rule  would  be,  that  if  the  party  leaves  it  so  uncertain, 
the  agreement  is  not  taken  out  of  the  statute  sufficiently  to  be 
enforced:  but  in  all  the  cases  in  equity,  the  court  has  at  least 
endeavored  to  collect,  if  they  could,  what  were  the  terms  the 
parties  have  referred  to.  Sugden  on  Yendors,  89,  after  stating  the 
case,  lately  decided  by  Lord  Manners,  and  remarking  that  great 
reluctance  had  been  manifested  in  carrying  parol  agreements  into 
execution  on  the  ground  of  part  performance,  where  the  terms 
do  not  distinctly  appear,  observes  that  notwithstanding  the 
case  decided  by  Lord  Manners,  there  appears  to  be  abundant 
authority  to  prove,  that  the  mere  circumstance  of  the  terms  not 
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appearing,  or  being  controverted  by  the  parties,  will  not  of  it- 
self, deter  the  court  from  taking  the  best  measures  to  ascertain 
the  real  terms.  And  Sugden  further  remarks,  that  it  can 
rarely  happen  that  an  agreement  can  not  be  distinctly  proved 
where  the  estate  is  absolutely  sold:  most  of  the  cases  on  this 
head  have  arisen  on  leases,  where  the  covenants,  etc.,  are  left 
open  to  future  consideration.  If  from  the  testimony  it  is  dif- 
ficult to  ascertain  the  terms  of  the  agreement,  the  court,  to  re- 
move all  doubts,  direct  an  issue.  Hence  in  the  case  now  be- 
fore the  court,  if  I  am  correct  in  the  opinion  I  have  expressed 
on  the  first  point  as  to  part  performance,  then  it  would  be  in- 
cumbent on  the  court  to  ascertain  the  terms  of  the  contract,  or 
if  this  could  not  be  done,  to  direct  an  issue  as  to  such  facts  as 
may  not  be  clearly  proved  or  established.  The  only  fact  about 
which  there  can  be  a  doubt  in  the  present  case,  is  the  price. 

The  subject-matter  of  the  contract  and  the  quantity  thereof 
sold,  and  for  which  the  defendant  promised  to  give  a  deed  on 
demand,  I  consider  settled  beyond  all  controversy,  by  the  re- 
ceipts signed  by  defendant  and  bearing  date  March  10, 1832, 
and  April  17, 1832;  and  their  operation  and  extent  fully  and 
unequivocally  ascertained  when  taken  in  connection  with  the 
proceedings  relative  to  the  acceptance  of  said  real  property  by 
defendant,  in  the  orphans'  court  of  Sussex  county,  and  the 
testimony  of  Boyce  and  EUigood;  the  defendant  having  by  the 
acceptance  acquired  a  title  to  two  thirds  of  the  real  estate  of 
his  father,  Thomas  Townsend,  deceased,  described  as  the  mill 
property  in  Middleford;  and  by  the  receipts  dated  March  10 
and  April  17, 1832,  defendant  acknowledges  to  have  received 
the  sums  mentioned,  in  the  first  receipt  in  part  pay  of  the  half 
of  the  mill  property  in  Middleford,  which  he  promised  to  deed 
when  called  on;  by  the  second  receipt  he  says  in  part  pay  of  the 
one  half  of  the  Middleford  property  which  I  have  sold  him. 
Thus  much  appearing  to  the  court  by  these  receipts,  which  are 
proved  in  the  cause  and  not  even  denied,  except  evasively,  as  to 
their  import,  in  the  answer,  I  shall  proceed  to  the  inquiry 
whether  the  testimony  satisfactorily  establishes  what  was  the 
consideration  agreed  upon. 

The  complainant  in  his  bill  sets  forth  the  consideration  and 
alleges  the  same  to  be  three  thousand  seven  hundred  and  fifty 
dollars,  and  then  proceeds  to  state  the  manner  in  which  it  was 
agreed  he  was  to  pay  the  same  to  defendant.  The  defendant, 
in  his  answer,  denies  that  any  sum  ever  had  been  in  fact  agreed 
upon.    The  answer  thus  positively  denying  the  fact,  unless  the 
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eaine  is  establislied,  either  bj  the  testimony  of  two  witnesses 
or  of  one  corroborated  by  circumstances,  the  denial  in  the 
answer  most  be  conclusive.  As  this  is  one  of  the  essential 
terms  of  an  agreement,  and  necessary *to  be  ascertained,  I  will 
advert  to  the  testimony.  The  first  witness  on  the  part  of  the  com- 
plainant (the  defendant  not  having  taken  any  testimony)  is  that 
of  Captain  Boyce,  who  in  his  deposition  states,  *'  that  the  de- 
fendant in  the  month  of  April  or  May,  1832,  informed  him  he 
had  sold  half  of  the  Middleford  mills  and  property  to  com- 
plainant and  purchased  the  schooner  Tanner  and  scow  from 
faim  for  six  hundred  and  twenty-five  dollars;  price  of  real 
property  not  stated;  that  he  could  have  got  more  for  said  prop- 
erty than  he  had  agreed  to  let  Robert  Houston  (complainant) 
have  it  for.''  Now  it  does  appear  that  although  no  price  was 
stated,  by  the  witness,  yet  his  testimony  proves  two  facts,  viz., 
that  the  defendant  had  sold  half  of  said  property  to  the  com- 
plainant, and  for  a  consideration  agreed  upon  between  the 
plaintiff  and  defendant,  because  the  defendant  in  stating  to 
the  witness  that  he  had  sold,  had  he  said  nothing  more,  would 
have  afforded  strong  ground  of  presumption;  but  when  he  goes 
on  to  state  that  he  could  have  got  more,  for  said  property,  than 
he  had  agreed  to  let  Robert  Houston  have  it  for,  he  thereby 
unequivocally  refers  to  a  fixed  price,  settled  and  agreed  upon 
between  the  parties;  otherwise  how  could  he  with  any  propriety 
say,  he  could  have  got  more  for  said  property  ? 

The  admission  of  the  defendant  as  proved  by  this  witness  is 
therefore  at  variance  with  that  part  of  his  answer  which  denies 
that  any  price  or  sum  or  terms  was  agreed  upon  or  fixed  between 
complainant  and  defendant  for  the  purchase  of  the  said  real  es- 
tate by  the  complainant;  hence,  unless  the  testimony  of  Capt. 
Boyce  is  either  sustained  by  another  witness  or  corroborating 
circumstanceB,  it  can  not  prevail,  against  the  positive  denial  of 
the  defendant  which  is  made  under  oath.  But  it  does  further 
appear  from  the  deposition  of  J.  A.  Elligood,  that  some  time  in 
the  spring  of  1833,  at  the  time  when  complainant  tendered  the 
alleged  balance  of  the  purchase  money,  that  the  defendant  in 
presence  of  Elligood,  in  replying  to  what  complainant  stated 
to  be  the  contract  or  agreement,  admitted,  *'  that  he  had  here- 
tofore agreed  to  convey  said  property  to  him,  for  the  amount 
mentioned,  but  that  it  would  be  unjust  that  be  should  convey 
for  that  sum,  being  one  half  of  the  valuation  money.  From  the 
testimony  of  these  two  witnesses,  both  unim peached  and  not 
controverted,  except  by  the  denial  in  the  answer,  it  does  ap- 
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pear,  that  the  parties  had  agreed  upon  the  price  or  sum  consti* 
tating  the  consideration,  and  from  Elligood's  the  sum  is  ascer- 
tained to  be  half  of  the  valuation  and  thus  rendered  certain, 
because  id  cerium  est  quod  cerium  reddi  potest;  and  by  refemng 
to  the  record  of  the  orphans'  court  which  is  in  evidence  in  this 
cause,  the  one  half  of  the  valuation  appears  to  be  the  sum  of 
three  thousand  seven  hundred  and  fifty  dollars,  as  alleged  in 
complainant's  bill.  In  considering  the  testimony  in  relation  to 
this  fact,  of  the  sum  or  price  not  having  been  fixed  or  agreed 
upon  by  the  parties,  the  deposition  of  Noonan  in  connection 
-with  the  answer  at  first  view  appeared  to  present  some  uncer- 
tainty whether  the  sum  fixed  or  agreed  upon  was  the  half  of 
the  valuation,  or  half  what  the  property  cost  defendant,  and 
whether  under  the  term  half  what  the  property  cost,  could  be 
included  the  half  of  other  expenses  relative  to  the  procuring 
the  act  of  assembly,  etc.,  they  being  properly  a  charge  against 
the  fund  generally. 

But  the  deposition  of  this  witness  has  relation  to  declarations 
of  Townsend  as  to  what  he  intended  to  do,  and  not  like  the 
others,  of  what  he  had  done.  The  subsequent  information  of 
Townsend's,  that  there  was  a  misunderstanding  between  him  and 
Houston,  does  not  disclose  the  cause,  only  that  it  was  about 
the  purchase  of  the  Middleford  property.  From  the  declara- 
tions of  Houston  to  Noonan,  it  does  appear  that  it  related  to 
the  extra  expenses  which  it  appears  were  never  adjusted  although 
he  seems  to  have  been  willing  to  pay  his  fair  proportion.  From 
the  declarations  and  the  occasion  when  they  were  made,  both 
before  Noonan  and  Elligood,  I  was  induced  to  believe  this  diffi- 
culty about  extra  expenses  originated  after  the  defendant  had 
refused  to  perform  the  agreement.  I  was  led  to  this  opinion  by 
the  import  of  defendant's  letter,  addressed  to  complainant, 
dated  April  26,  1832.  In  this  letter  the  defendant  attributes 
the  interruption  of  the  business  to  some  unpleasant  circum- 
stance, which  he  was  to  communicate  to  the  complainant  when 
he  should  see  him,  and  evidently  attributes  the  non-compliance 
on  his  part  to  the  interposition  of  some  people,  "who  he  says 
made  themselves  very  busy  and  who  knew  well  when  to  stop  it," 
etc.  If  the  real  difficulty  had  been  a  misunderstanding  about 
the  extra  expense,  would  it  not  have  been  disclosed  in  this  letter 
of  the  twenty-sixth  of  April  ?  Why  intimate  that  he  was  com- 
pelled to  relate  a  circumstance  that  was  very  disagreeable  to 
him?  Surely  if  the  other  had  been  the  difficulty,  it  would  Lave 
been  stated  with  propriety,  without  occasioning  any  unpleasant 
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feeling  such  as  the  letter  implies,  nor  could  sucli  a  matter  be 
in  any  way  referred  to  the  interposition  of  other  people.  This 
letter  of  the  twenty-sixth  of  April,  written  a  few  days  after 
Houston  had  paid  the  defendant  six  hundred  dollars,  evidently 
discloses  that  the  writer  was  by  no  means  satisfied  with  the 
course  he  was  then  adopting.  He  had,  by  the  money  and  credit 
of  the  complainant,  after  discharging  the  debts  against  his  de* 
ceased  father's  estate,  been  enabled  to  accept  the  two  thirds 
thereof  at  the  valuation  reduced  more  than  one  half  by  the 
amount  of  incumbrances  and  the  debts  paid  off,  and  in  the 
course  of  the  proceeding,  as  appears  from  the  records  of  the 
orphans'  court,  had  the  benefit  of  the  complainant's  credit  as 
one  of  his  sureties  in  the  recognizance — a  liability  yet  subsist- 
ing. From  these  circumstances  appearing  in  the  cause,  it  is 
evident  the  defendant  availed  himself  of  the  full  benefit  of  the 
agreement  so  far  as  the  same  had  been  performed  by  Houston, 
and  did  not  make  known  his  determination  not  to  comply  with 
the  same  on  his  part  until  he  had  obtained  all  the  advantage  he 
expected  to  derive  from  it. 

Upon  the  ground  therefore  that  under  the  circumstances  of 
this  case  it  would  be  a  fraud  upon  the  complainant,  if  a  specific 
performance  was  refused,  I  was  of  opinion  the  complainant 
was  entitled  to  relief,  but  before  the  same  could  be  granted  it 
was  necessary  to  direct  an  account  of  the  rents  and  profits  of 
the  one  half  of  the  two  thirds  of  the  real  estate  for  which  the 
defendant,  by  receipt  dated  March  10,  1832,  promised  to  give 
to  complainant  a  deed  on  demand — and  as  equity  considers  as 
done  that  which  is  agreed  to  be  done,  I  regarded  the  right  of 
the  complainant  to  the  one  half  of  the  two  thirds  of  the  said  real 
estate  as  a  perfect  and  subsisting  title  in  equity  from  the  date 
of  the  aforesaid  receipt;  and  that  it  carried  with  it  the  right  to 
the  rents  and  profits  and  entitled  the  defendant  from  that  time 
to  the  balance  of  the  purchase  money  with  interest,  subject  to 
deductions  for  such  payments  as  might  be  clearly  proved  to 
have  been  made'  and  which,  when  the  rents  and  profits  shall  be 
accounted  foi  under  an  interlocutory  order,  will  be  adjusted, 
and  the  balance  due  on  account  of  the  purchase  money  being 
thus  ascertained,  then  the  court  will  be  able  to  make  a  final  de- 
cree in  the  cause. 

The  court  affirmed  the  interlocutory  decree  of  the  chanoellor, 
with  costs,  adopting  the  general  views  presented  by  him  in  ex- 
planation of  his  decree. 

Decree  affirmed. 
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Payment  is  not  a  Part  Perfobmance. — The  principal  case  is  oueof  a  few 
early  cases,  recognizing  the  sufficiency  of  the  substantial  payment  of  the 
purchase  money,  to  take  a  case  out  of  the  statute  of  frauds,  and  warrant  the 
decree  of  a  specific  execution  of  the  contract.  Mr.  Pomeroy,  in  sec.  112 
of  his  Specific  Performance  of  Contracts,  gathers  the  authorities  upon  this 
question.  It  is  easy  to  distinguish  from  that  array  that  the  doctrine  of 
ToiDMend  v.  Houston  is  not  now  the  law  in  the  majority  of  the  states:  '*  Pay- 
ment of  the  purchase  price,  either  in  whole  or  in  part,  is  not  an  act  of  part 
performance  •  *  *  hq^  ^Q^g  qq^  take  a  verbal  contract  out  from  the 
operation  of  the  statute:  CUnan  v.  Cooke^  1  Sch.  &  Lef.  iO;  O'Herlihy  v. 
Hedges^  Id.  123;  Huglies  v.  Morris,  2  De  G.  M.  &  G.,  356;  Leaky,  Morrice,  2 
Ch.  Gas.  l^'fAlsoppv,  Patten^  1  Vem.  472;  Lord  Pengall  v.  7?om,  2  Eq.  Gas. 
Abr.,  p.  46,  pi.  12;  Seagood  v.  MecUe^  Prec.  Gh.  560;  Buekmaster  v.  Ilarropf  7 
Ves.  341;  Coles  v.  Trecothich,  9  Id.  234;  Frame  v.  Dawson,  14  Id.  388;  Ham 
V.  Goodrich,  33  N.  H.  32,  39;  Kidder  v.  Barr,  35  Id.  235;  UnderlOll  v.  Allen, 
18  Ark.  466;  Thompson  v.  Gould,  20  Pick.  134;  Glass  v.  Hulhurt,  102  Ma^s. 
24;  Eaton  v.  WJUtaker,  18  Gonn.  222,  229;  Cole  v.  Potts,  2  Stockt.  67;  Allen's 
estate,  1  Watts  &  S.  383,  389;  McKee  v.  PhiUips,  9  Watts,  85;  Parker  v. 
Wells,  6  Whart.  153,  161;  Gangwer  v.  Fry,  17  Pa.  St.  491;  Rankin  v.  Simp- 
son, 7  Harris,  471;  Jackson  v.  Cutright,  5  Munf.  308;  Hyde  v.  Cooper,  13  S. 
0.  Eq.  250;  Anderson  v.  Chick,  Bail.  Eq.  118;  Church  qf  the  Advent  v.  Far- 
row, 7  Rich.  Eq.  378;  Givens  v.  Calder,  2  Desau.  Gh.  174;  Smith  v.  ^S^mt^i,  1 
Bich.  Eq.  130,  132,  135;  Fmucane  v.  Kearney,  1  Free.  Ch.  65,  68;  Hood  v. 
Bouman,  Id.  290,  294;  BUiek  v.  Black,  15  Ga.  445;  Mialhi  v,  Lassabe,  4  Ala. 
712;  Hart  v.  McCUUan,  41  Id.  251;  Gamer  v.  Stubblefield,  5  Tex.  561;  Wood 
Y.  Jones,  35  Tex.  64;  WHber  v.  Paine,  I  Hamm.  (Ohio),  252;  Sites  v.  Keller,  6 
Id.  528;  Letcher  y.  Cosby,  2  A.  E.  Marsh.  100;  Johnston  y.  Glancy,  4  Blackf.94; 
Parke  v.  LeewriglU,  20  Mo.  85;  PurceU  v.  Miner,  4  Wall.  513;  T/iompson  y. 
Pot,  Pet  C  G.  380;  Cronk  v.  Trumble,  66  lU.  428;  Wood  y.  Jones,  35  Tex. 
64;  Lanz  v.  McLaughlin,  14  Minn.  72;  Cuppy  v.  Hixon,  29  Ind.  522. 

"  The  statute  of  frauds  of  Iowa,  however,  in  express  terms,  declares  that  the 
aooeptauoe  of  the  purohase  price,  or  a  part  thereof,  by  a  vendor  of  land,  shall 
make  a  verbal  contract  of  sale  binding;  shall,  in  effect,  be  equivalent  to  a 
written  memorandum:  Fairbr other  v.  Shaw,  4  Iowa,  570.  In  the  earliest 
case  it  was  held,  that  the  payment  of  a  considerable  portion  of  the  purchase 
price  would  take  a  verbal  contract  for  the  sale  of  land  out  from  the  operation 
of  the  statute,  while  the  payment  of  a  small  portion  would  not  have  that 
effect:  Lacon  v.  Mertins,  3  Atk.  4,  per  Lord  Hardwicke,  who  held  generally, 
that  part  payment  was  a  good  part  performance:  Child  v.  Comker,  3  Sw.  423, 
n.;  Owen  v.  Davies,  1  Ves.  sen.  82;  Hales  v.  Van  Berdiam,  2  Vem.  618; 
Skett  V.  Whitmore,  Free.  Gh.  281;  Mam  v.  Melboum,  4  Yes.  720,  724,  per 
Lord  Roslyn,  who  held  as  stated  in  the  text;  Wetmore  v.  White,  2  Car.  Gas. 
87,  109;  Townsend  v.  Houston,  1  Harr.  532,  541;  Jones  y,  Peterman,  3  Serg.  & 
R.  543;  Frieze  v.  Glenn,  2  Md.  Gh.  361;  Harwood  v.  Jones,  10  Gill  &  J.  404. 
But  this  distinction  was  long  ago  rejected  as  being  based  upon  no  sound 
principles."    And  so  also  Waterman  on  Specific  Perf.,  sees.  268,  269. 

The  principal  case  may  be  reconciled  with  the  weight  of  authority,  by  con- 
sidering it  as  one  in  which  the  contract  did  not  rest  entirely  in  parol,  the 
receipts  being  such  memoranda  of  the  agreement  as  would  enable  the  court 
to  ascertain  the  terms  of  the  contract.  In  fact,  the  chancellor  says,  that  if 
the  payment  of  the  money  were  to  be  eetabUahed  by  parol,  he  should  con- 
■ider  well  founded  the  opinion,  that  payment  is  not  a  part  performance. 

The  generally  prevailing  doctrine  is  asserted  in  Johnston  v.  Glancy,  post. 
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ROAOH   V.  MABTra^S  LESSEE. 

m 

[1  Habbzmotoh,  648.] 
A  Devisb  to  Okb  and  his  Heibs  with  a  Remainder  Limtted  otkb,  if  the 

devisee  dies  without  issue  or  heirs  of  the  body,  is  a  fee  tail. 
The  Word  "  Heir  '*  or  "  Heibs  "  is  Nomen  Ck>LLECTivuic,  not  a  word  of  por^ 

chase,  and  carries  the  bind  not  only  to  the  immediate  heir,  hat  to  all 

those  who  descend  from  that  devisee. 
A  Devise  toK)nb  and  her  Heibs  Forever,  "  except  she  should  die  without 

an  heir  horn  of  her  own  body,"  then  to  B.,  creates  an  estate  tail  witii  a 

remainder  over. 
Iv  A  Devise  can  Take  Efvect  as  a  Remainder,  it  shall  never  be  constmed 

an  executory  devise. 
Personal  Profertt  Bequeathed  to  one  and  the  heirs  of  his  body,  paasea  to 

the  person  absolutely,  otherwise  in  the  case  of  realty. 
Decree  or  the  Orphans'  Ck>URT  as  to  every  pdut  neoessazy  to  be  decided 

upon,  is  conclusive. 
The  Judgment  of  a  Court  of  Competent  JuaisDicnoN,  but  prooeediqg 

erroneously,  is  valid  until  reversed. 
A  Judgment,  Sentence,  or  Degree  of  an  Orphans'  Court  can  not  be  Im- 
peached on  the  ground  that  the  will  was  forged,  or  that  the  teatatorwaa 

non  compos  metUis^  or  that  another  was  executor. 
An  Order  Directino  the  Sale  of  Real  Estate  can  not  be  impeached  in  aa 

action  of  ejectment  brought  by  the  purchaser  at  the  sale. 
Record  of  a  Deed  not  Recorded  within  a  Year  after  ns  Ezboution  is 

admissible  under  the  former  act  of  assembly  of  Delaware. 

Ejectment.  The  plaintiff  claimed  under  the  will  of  Haiy 
Fergus,  containing  the  following  clause:  "  Fourthly.  I  give  and 
bequeath  unto  my  beloved  daughter,  Eliza  Fergus,  the  remain- 
der part  of  all  my  real  and  personal  estate  to  her  and  ber  beirs 
forever,  except  she  should  die  without  an  beir  bom  of  ber  own 
body;  then  my  will  and  desire  is,  tbat  all  the  last  above  real 
and  personal  estate  goes  to  James  Martin,  bim  and  bis  beirs 
forever."  Mary  Fergus  derived  title  as  purchaser  at  a  sale  un- 
der a  decree  of  the  orphans'  court.  The  property  was  in  Han- 
nah Heavilo  in  1788,  who  by  will  devised  the  same  to  ber  three 
sons,  John,  Edward,  and  Roderick,  appointing  John  and 
Boderick  ber  executors.  The  bond  was  made  out  in  their 
names  as  principals,  with  one  James  Elliott  as  surety,  bat  was 
not  executed  by  Boderick,  who  has  not  been  beard  of  for  many 
years.  John  Heavilo  dying,  bis  executor,  Benjamin  Johnson, 
acted  as  executor  of  Hannah  Heavilo,  applied  to  the  orphans* 
court  for  an  order  to  sell  the  lands  of  her  estate  to  pay  ber 
debts,  obtained  such  order,  and  sold  the  lands  to  Maiy  Fergus. 

Bayard  and  Clayton,  for  the  defendants  below,  the  appellants 
in  this  court,  contended  that  the  judgment  was  erroneous:  1* 
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In  permitting  to  be  read  in  evidence  the  proceedings  of  the 
orphans'  court  for  the  sale  of  the  land  of  Hannah  Heavilo,  on 
the  petition  of  Benjamin  Johnson;  2.  Id  admitting  as  evidence 
the  record  of  the  deed  from  BeDJamin  Johnson  to  Mary  Fergas, 
it  not  having  been  recorded  within  one  year  from  its  execution; 
8.  In  construing  the  devise  to  Eliza  Fergus,  as  an  estate  tail 
with  a  remainder  over. 

I^ame,  contra. 

By  Courty  Blaok,  J.  It  is  a  rule  of  law  now  well  established, 
that  a  devise  to  a  person  and  his  heirs^  with  a  remainder  limited 
over,  if  the  devisee  dies  without  issue  or  heirs  of  the  body,  is  a 
fee  reduced  or  narrowed  to  an  estate  tail,  and  that  the  devise 
over  is  (wheni  such  words  are  used)  to  take  effect  after  an  iudefi- 
nite  failure  of  issue,  and  is  void  by  way  of  executory  devise,  as 
being  too  remote.  Although  the  immediate  devise  imports  a 
fee  (the  word  heirs  being  introduced),  it  is  restricted  or  con- 
trolled by  the  words  subsequently  used  in  the  will  manifesting 
the  design  of  the  testator  to  limit  the  operation  of  the  word 
**  heirs  "  to  those  of  the  body,  and  to  give  to  the  devisee  an  es* 
tate  tail  instead  of  a  fee.  This  rule  is  not  denied  in  the  argu- 
ment on  the  present  occasion,  and  will  be  found  to  be  sustained 
by  the  subjoined  authorities:  6  Cm.  202;  5  T.  B.  835;  7  Id. 
276;  9  East,  882;  12  Id.  254;  4  Man.  &  Sel.  62;  1  Com.  L.  879; 
6  Id.  873;  4  Kent  Com.  200,  274,  276. 

Did  Eliza  Fergus  take,  in  the  lands  devised  by  the  fourth 
clause  of  the  will,  an  estate  in  fee,  with  a  limitation  over,  which 
would  be  good  by  way  of  executory  devise,  to  James  Martin  ac- 
cording to  the  settled  principles  of  law;  or  did  she  take  an  es- 
tate tail,  with  a  remainder  over  to  James  Martin,  contingent  on 
the  event  of  her  issue  or  heirs  failing? 

It  is  admitted  on  the  part  of  the  counsel  of  the  plaintiff  in 
error,  that  if  the  words  ''  except  she  should  die  without  an  heir 
bom  of  her  own  body,"  import  an  indefinite  failure  of  heirs  of 
the  body  of  Eliza  Fergus,  and  not  a  failure  of  heirs  at  the  period 
of  her  decease,  that  then  Eliza  took  an  estate  tail.  But  if,  as  they 
insist,  the  limitation  over  to  James  Martin  was  to  take  effect 
only  on  the  event  of  Eliza  Fergus  dying  without  having  had  an 
heir  bom  of  her  own  body,  or  without  having  an  heir  born  of 
her  body,  living  at  her  death,  that  then  the  contingency  on 
which  Martin  was  to  take  was  determined  at  the  death  of  Eliza, 
and  that  the  limitation  to  him  would  in  that  case  be  sustained 
as  a  valid  executory  devise,  and  Eliza  held  to  have  an  estate  in 
fee  in  those  lands. 
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The  term  "  heir"  has  assigned  to  it  bj  judicial  determina* 
tioDs  its  appropriate,  peculiar,  and  technicid  import  and  mean* 
ing,  and  that  import  and  meaning  it  is  to  receive  unless  there  ia 
something  in  the  will  clearly  excepting  it  from  this  general  rule, 
and  showing  that  when  used  it  was  designed  that  this  techni- 
cal import  should  not  be  applied  to  it.  In  its  legal  import  or 
signification  it  is  not  a  word  of  purchase,  nor  a  desigruUio  per-- 
soncB^  but  is  nomen  coUectiviim^  and  used  as  a  word  of  limita- 
tion, and  will  carry  tbe  land  devised  not  only  to  tbe  immediate 
heir  or  issue,  but  to  all  those  who  descend  from  that  devisee. 
It  is  immaterial  whether  the  term  **  heir  **  or  "  heirs  "  be  used, 
as  the  law  has  assigned  to  each  of  these  the  same  import,  and 
they  each  embrace  the  same  class — all  the  lineal  descendants  of 
the  original  stock  or  root:  Cro.  Jao.  145;  Oro.  EUz.  313;  2  Yem. 
449;  5  T.  B.  835;  Har.  &  But.  notes,  p.  9,  note  45.  In  Bur- 
ley's  casCy  reported  in  1  Vent.  230,^  4  Bac.  Abr.  260,  there  was  a 
devise  to  A.  for  life,  with  remainder  to  the  next  heir  male,  and 
for  default  of  such  heir  male,  the  remainder  over,  which  was  ad- 
judged to  be  an  estate  tail,  on  the  ground  that  the  word  *'  heir" 
was  nomen  collecHvum,  and  carried  the  estate  not  only  to  the  im- 
mediate heir  or  issue  of  A.,  but  to  all  those  who  descended 
from  him. 

In  WhiHng  v.  WUkins,  1  Bulst.  219,  which  was  a  devise  to 
one  forever,  and  after  his  decease,  to  his  heir  male  forever,  it 
was  held,  that  "  heir  male''  and  "  heirs  male  "  are  all  one  and 
the  same,  because  **  heir"  was  nomen  coUectivum^  and  that  the 
devisee  took  an  estate  in  tail  male.  In  the  case  of  Holers  Lessee  t. 
Vandegrifty  reported  in  3  Binn.  374,  a  devise  to  A.  and  his  lawful 
begotten  "  heir"  forever,  was  adjudged  to  be  an  estate  tail, 
the  term  ''heir"  being  nomen  coUectivum.  In  the  case  of  Osborne 
V.  Shrieve  et  al.,  3  Mason,  391  (Cox  Dig.  254),  a  devise  to  A. 
and  his  heir  male,  and  to  his  heirs  and  assigns  forever,  but  if 
A.  should  depart  this  life  leaving  no  male  heir  lawfully  begot- 
ten of  his  body,  then  to  B.  in  fee,  was  held  an  estate  in  taO 
male  in  A.,  with  a  remainder  over  to  B.  As  nomen  coUecUmim 
the  term  "heir,"  therefore,  in  its  technical  import,  is  a  word  of 
limitation  and  not  a*  word  of  purchase,  or  discriptio  persona. 
In  this  latter  sense  it  is  sometimes  used  when  the  manifest  in- 
tention of  the  testator  requires  that  it  should  be  so  used,  but 
only  when  words  of  limitation  are  superadded  to  the  term 
*' hpir,"  showing  that  the  testator  intended  the  "heir"  to  be 
the  root  of  a  new  inheritance  or  the  stock  of  a  new  deacenL 

1.  No  such  oaM  in  Ventrta. 
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The  term  "  heir"  thus  used  describes  the  person  from  whom 
the  inheritors  of  the  land  are  to  issue,  and  such  "  heir"  takes 
not  by  descent  from  his  parent,  but  by  purchase  and  by  direct 
devise  under  the  will.  He  is  the  root  or  stock  of  the  inher- 
itance and  descent,  and  the  parent  is  not  the  root  or  stock  from 
which  the  descendants  or  heirs  are  to  issue.  To  effect  this 
change  of  the  technical  import  of  the  term  '*heir"  there  must, 
as  we  have  said,  be  superadded  to  it  words  showing  the  intent 
of  the  testator,  that  this  "heir"  was  to  be  the  root  of  inher- 
itance, as  in  Archer^s  case,  1  Co.  66,  cited  by  the  counsel  for 
the  plaintiff  in  error,  where  the  limitation  was  to  A.  for  life, 
and  to  the  next  heir  male,  and  to  the  heirs  male  of  the  body  of 
such  next  heir  male.  By  superadding  the  words  ''to  the  heirs 
male  of  the  body  of  such  next  heir  male,"  the  testator  showed 
that  he  designed  the  ''heir"  before  mentioned  to  be  the  root 
from  which  the  heirs  were  to  issue  to  whom  the  land  should  go. 
So  also  in  the  case  of  Glerk  v.  Day,  in  Cro.  Eliz.  313,  which 
was  a  devise  to  a  daughter  for  life,  and  if  she  have  heirs  law- 
fully begotten,  then  the  daughter's  heir  should  have  the  land 
after  the  daughter's  death,  "  and  the  heir  of  such  heir."  These 
latter  words  point  to  the  daughter's  "heir,"  as  the  root  or 
stock;  makes  that  term  a  designcUio  personoB,  and  that  heir  to 
take  by  purchase  under  the  will  and  not  by  descent  from  its 
mother.  So  also  in  the  case  of  Luddinglon  v.  Kime,  1  Ld. 
Baym.  203,  1  Salk.  224,  where  lands  were  devised  to  Evers 
Armyn  for  life,  and  in  case  he  should  have  any  issue  male,  then 
to  such  issue  male  and  his  heirs  forever.  Issue  in  this  case,  in 
order  that  the  intention  of  the  testator  might  take  effect,  had 
not  its  technical  import  (a  collective  one,  signifying  all  the 
descendants),  but  it  was  held  as  denoting  a  particular  person 
from  whom  the  heirs  or  issue  were  to  spring,  and  was  taken  as 
a  word  of  purchase.  Gases  of  a  like  complexion  may  be  found 
in  1  Vent.  230;  1  Str,  12;  Cro.  Eliz.  453;  4  Kent  Com.  220;  1 
Feame  on  Rem.  227,  234,  242,  279,  283;  Pow.  on  Dev.  360. 

In  all  these  cases  the  first  devisee  took  an  estate  for  life  and 
not  one  of  inheritance,  and  we  are  not  aware  of  any  case  in  the 
books,  where  the  firat  devise  was  in  fee,  that  the  technical  im- 
port of  the  term  heir  or  issue,  has  been  held  as  a  word  of  pur- 
chase, even  where  words  like  those  referred  to  have  been  super- 
added. We  can  not,  therefore,  under  au  inspection  of  this  will, 
hold  the  term  heir  to  be  a  description  of  the  person  who  was  to 
take,  or  a  word  of  purchase,  as  urged  by  one  of  the  counsel  for 
the  plaintiff  in  error.     There  are  no  words  superadded  pointing 
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to  this  ''heir"  as  the  root  of  inheritable  blood,  or  giving  her 
the  character  of  a  taker  by  purchase;  on  the  contrazy,  to  the 
parent  of  this  heir  was  given  an  estate  of  inheritance  **  except 
she  died  without  an  heir  bom  of  her  own  body."  If  she  died 
leaving  *'  an  heir  born  of  her  own  body,"  her  estate  of  inherit- 
ance was  not  defeated  but  remained  in  her,  and  at  her  decease 
passed  by  descent  to  such  heir  and  not  by  purchase. 

The  stress  of  the  argument  for  the  plaintiff  in  error,  however, 
was  on  the  words  *'  except  she  should  die  without  an  heir  bom 
of  her  own  body,"  which  are  used  in  the  devise  to  the  daughter, 
Eliza  Fergus,  in  the  fourth  clause.  They  contend  that  by  the 
peculiar  language  used — bom  of  her  own  body — ^the  teatatriz 
iutended  to  use  the  term  heir  not  in  its  technical  sense  as  a  col- 
lective term  embracing  all  descendants,  but  in  a  personal  or  in- 
dividual or  restricted  seuse,  and  that  the  term  '^  heir"  was  to 
be  confined  to  and  embrace  only  the  individual  designated,  and 
not  the  decendants  of  that  heir — ^in  other  words,  that  heir  was 
to  be  construed  as  if  the  term  "  child  "  had  been  used. 

The  words  heir  of  the  body;  heir  lawfully  begotten  of  hia 
body:  8  Mason,  891;  1  Fearne,  242;  heirs  of  them  on  their 
bodies  lawfully:  8  T.  B.  211,  have  all  been  held  to  mean  one 
and  the  same  thing;  to  be  begotten:  4  T.  B.  605;  if  both  die  with- 
out issue  of  their  own  bodies;  describe  the  class,  and  not  the  per- 
son; to  embrace  all  heirs  or  all  issue,  and  all  descendants.  Do 
the  words  "  an  heir  bom  of  her  own  body"  more  particularly 
designate  a  child  or  an  immediate  descendant  of  the  body,  than 
do  the  words  we  have  referred  to,  "heir  lawfully  begotten  of 
the  body;"  or  "heir  on  their  bodies  lawfully  begotten''  or 
"  issue  of  their  own  bodies;"  and  yet  these  words  have  been  held 
as  embracing  all  the  lineal  descendants — all  heirs  or  issue  pro- 
ceeding from  the  body  how  remote  soever  the  descent  may  be. 

The  heir  or  issue  of  the  body  of  an  individual,  can  only  be 
the  heir  or  issue  of  that  individual's  own  body — the  heir  or 
issue  born  of  that  individual's  own  body,  that  is,  issuing  from 
that  body.  The  term  heir  begotten  on  the  body:  4  T.  B.  606, 
is  not  confined  to  the  immediate  or  first  descendant  of  the 
body,  but  embraces  all  proceeding  from  that  descendant;  and 
we  can  see  no  reason  why  the  term  "  the  heir  bom  of  her  own 
body,"  can  on  any  principle  be  more  restricted  or  confined. 
The  language  in  each  case  is  equally  plain  and  strong  and  the 
same  legal  interpretation  of  these  words  must  prevail.  In  the 
case  of  Doe  on  the  demise  of  Gregory  v.  WhiehelOf  8  T.  B.  211, 
where   the  limitation  over   was  in  the  event  of  the  son  and 
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daughter  dying  without  issue  of  their  own  bodies,  the  term 
own  (which  is  also  used  in  this  will),  was  not  considered  as  hav- 
ing any  peculiar  influence,  or  as  having  any  other  import  than 
the  words  "  their  bodies  "  would  have  had,  or  as  changing  the 
settled  legal  and  technical  import  of  the  expression  "dying 
without  issue."  The  term  **  heir"  is  not  less  technical  or  com- 
prehensive than  the  word  issue,  but  the  contrary,  and  yields  its 
legal  import  with  greater  difiSculty  than  the  word  issue:  4  T.  B. 
299.  When  the  words  first,  next,  or  eldest  have  been  prefixed 
to  the  term  "  heir  "  in  a  will,  they  have  not  been  held  as  suffi- 
cient to  show  an  intent  in  the  testator  to  control  its  technical 
import,  as  will  appear  from  the  cases  collected  by  Mr.  Powell 
in  his  treatise  on  devises,  pp.  361 ,  862.  We  can  see  nothing  in  this 
will  which  can  induce  us  to  think  it  was  the  design  of  this  tes- 
tatrix in  using  the  word  heir,  to  use  it  in  any  other  than  its 
settled  technical  sense;  that  is  as  embracing  all  the  descend- 
ants from  the  body  of  her  daughter,  Eliza  Fergus,  and  not  to  con- 
fine it  to  the  child  of  Eliza  to  the  exclusion  of  a  grandchild, 
and  to  allow  the  estate  to  go  over  to  Martin,  while  Eliza 
left  a  grandchild  living,  although  she  might  not  have  left  to 
survive  her  a  child  or  an  immediate  ''  heir  born  of  her  own 
body." 

In  our  judgment,  then,  the  words  used  in  this  will,  ''  except 
she  should  die  without  an  heir  born  of  her  own  body,"  are  to 
receive  the  same  construction  as  is  or  would  be  given  to  the 
words,  "  except  she  should  die  without  heirs  or  issue  of  her 
body."  Such  words  have  by  judicial  decisions  which  this  court 
must  respect,  received  a  certain  fixed  legal  import,  which  should 
not  be  disturbed — they  import  an  indefinite  failure  of  issue — a 
failure  of  descendants  of  the  first  taker  without  reference  to 
any  particular  time  or  event,  and  that  a  devise  over  after  such 
an  indefinite  failure  of  issue  can  not  take  effect  by  way  of  exe- 
cutory devise,  but  is  void,  is  a  rule  too  well  established  and  too 
familiar  to  the  profession  to  render  it  necessary  to  refer  to 
adjudged  cases  to  sustain  it. 

If  we  should  hold  that  Eliza  Fergus  took  a  fee  in  the  lands 
devised  in  the  fourth  clause,  we  should  render  null  and  forever 
inoperative  the  limitation  over  to  James  Martin,  as  it  could  not 
take  effect  as  an  executory  devise,  being  too  remote.  In  this 
point  therefore  we  should  defeat  the  intention  of  the  testa- 
trix, who  intended  that  Martin  should  have  this  portion  of  her 
real  estate  whenever  there  was  a  failure  of  issue  from  the  daugh- 
ter    Further:  under  snch  a  construction  James  Martin  would 
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take  nothing  bj  this  limitation,  if  Eliza  died  leaving  a  child, 
and  that  child  had  died  without  issue  in  an  hour  after  its  mother; 
and  yet  this  is  the  very  state  of  things,  in  which  it  was  man- 
ifestly the  design  of  the  testatrix  that  this  land  should  pass  to 
Martin,  that  is,  when  all  the  issue  of  the  daughter  was  extinct. 

It  was  urged  by  one  of  the  counsel  for  the  plaintiff  in  error, 
that  this  clause  gave  to  Eliza  a  fee  with  an  executory  devise 
over  to  Martin  which  was  to  be  determined  during  the  life  of 
Eliza  Fergus,  or  at  the  moment  of  her  death,  and  was  therefore 
good;  that  if  she  had  a  child  born  of  her  body,  the  limitation 
over  was  defeated  even  if  such  child  or  its  issue  did  not  survive 
her.  This  surely  was  not  the  intention  of  the  maker  of  this 
will:  she  intended  that  Martin  should  have  this  land  if  Eliza 
died  leaving  no  issue,  and  not  that  it  should  escheat  to  the 
state,  which,  from  Eliza's  illegitimacy,  would  have  been  the  re- 
sult had  she  died  intestate,  as  she  could  have  no  other  than 
lineal  heirs.  So  to  construe  this  will  would  render  it  necessary 
most  materially  to  change  its  language,  and  to  introduce  into 
it  words  which  the  testatrix  has  not  placed  there — in  fact,  to 
make  a  will  for  her.  The  will  is  not,  as  the  argument  of  the 
counsel  would  render  it  necessary  that  it  should  be,  except  my 
daughter  should  die  without  ever  having  had  an  heir  bom  of 
her  own  body;  then  over,  etc. :  but  it  is  except  "  she  should  die 
without  an  heir  born  of  her  own  body;"  that  is,  without  leaving 
an  heir  born  of  her  body;  then  over  to  J.  Martin. 

According  to  another  view  taken  by  the  counsel  of  the  plaint* 
tiff  in  error  of  this  clause  of  the  will,  the  daughter  was  to  have 
a  fee  in  this  part  of  the  estate  if  she  died  leaving  an  immediate 
descendant  of  her  own  body,  that  is,  leaving  a  child.  That  the 
executory  devise  over  was  to  be  decided  by  this  event,  which 
would  make  it  a  good  executory  devise  within  the  rules  of  law,  as 
it  would  either  take  effect  or  be  defeated  at  the  moment  of  the 
death  of  the  daughter  who  was  then  in  being;  that  if  Eliza  died 
without  leaving  an  immediate  descendant  of  her  own  body,  that 
is,  without  leaving  a  child  to  survive  her,  tbe  lands  on  her  de* 
cease  passed  under  the  limitation  to  James  Martin  as  a  valid 
executory  devise.  If  this  coustruction  should  obtain,  this  re* 
suit  would  in  a  certain  state  of  things  arise,  that  Martin  would 
take  this  land,  notwithstanding  a  granddaughter  of  Eliza  Fer- 
gus was  in  being,  which  unquestionably  could  never  have  been 
the  intention  of  the  testatrix:  if  Eliza  had  had  a  child,  and  that 
child  should  have  had  a  child  and  died  in  the  life-time  of  Eliza, 
leaving  this  child  to  survive  her,  such  child  not  being  the  im« 
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mediate  descendaDt  or  child  of  Eliza,  but  her  grandchild,  would 
not  on  her  decease  be  held  according  to  the  argument  to  be 
an  heir  bom  of  Eliza's  own  body,  and  there  being  no  such  heir 
liying  at  her  death,  the  executory  devise  to  Martin  would  take 
effect,  and  the  grandchild  be  excluded  from  all  benefit  or  par- 
ticipation in  this  part  of  the  estate.  No  one  can  for  a  moment 
suppose  that  such  an  intention  existed  in  the  mind  of  this  tes- 
tatrix when  making  this  will. 

It  would  appear  from  an  examination  of  the  different  parts 
of  this  will  to  have  been  the  design  of  Mary  Fergus  to  make 
some  difference  in  the  nature  of  the  estates  given  to  her 
daughter,  in  the  two  parcels  of  land  devised  to  her.  The  store- 
house, lot,  and  granary,  are  devised  to  James  Martin  for  ten 
years,  and  then  given  to  the  daughter  in  fee,  without  any  lim- 
itation; while  the  lands  devised  by  the  fourth  clause  of  the  will 
are  given  to  her  and  her  heirs  with  a  limitation  over,  of  those 
lands  only,  to  Martin  in  the  event  of  her  dying  without  an  heir 
born  of  her  body.  This  limitation  does  not  extend  to  the 
storehouse,  lot,  and  granary,  nor  is  there  in  the  will  anything 
relating  to  it  restricting  it  to  an  estate  tail.  Had  no  difference 
in  the  nature  of  the  estates  given  to  the  daughter  been  in- 
tended by  the  testatrix,  it  would  have  been  natural  to  have  ex- 
tended this  limitation  in  favor  of  her  friend  to  all  the  lands 
devised  the  daughter. 

The  intention  of  the  maker  of  this  will  seems  to  be  plain  and 
free  from  all  reasonable  doubt  or  question,  and  it  is  the  duty  of 
this  court  to  carry  that  intention  into  execution,  unless  it  con- 
flicts with  some  settled  rule  of  law.  Her  design  manifestly 
was  to  give  to  her  friend,  James  Martin,  the  storehouse,  lot, 
and  granary  for  ten  years,  and  that  it  should  then  pass  to  her 
daughter  in  fee  simple;  and  to  give  the  remainder  of  her  real 
estate  to  her  daughter  in  tail  to  be  enjoyed  by  that  daughter 
and  the  issue  of  her  body,  and  that  if  at  any  time  there  was  a 
failure  of  such  issue,  that  such  remainder  of  her  real  estate 
should  then  vest  in  James  Martin  in  fee.  It  is  an  established 
rule  of  law  that  if  a  devise  can  take  effect  as  a  remainder  it 
shall  never  be  construed  an  executory  devise.  Effect  can  be 
given  to  this  devise  to  Martin,  according  to  the  express  design 
of  the  testatrix,  if  we  construe  this  an  estate  tail  in  Eliza  Fergus 
with  a  remainder  limited  over  to  him  on  the  contingency  of  her 
dying  without  issue — the  limitation  would  take  effect  if  the  issue 
failed,  and  if  the  issue  did  not  fail  it  was  not  intended  by  the 
testatrix  that  it  should  take  effect — on  the  other  hand  the  de- 
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yise  to  Martin  will  be  forever  defeated,  if  we  hold  that  Eliza 
Fergas  took  an  estate  in  fee;  as  the  limitation  over,  being  an 
indefinite  failure  of  issue,  could  never  take  effect  as  an  execatoiy 
devise.  To  construe  this  a  fee  tail  in  Eliza  Fergas  gives  full 
oper8.tion  to  all  the  intentions  of  the  testatrix  in  favor  of  the 
several  objects  of  her  good  will  and  in  the  order  she  designed; 
that  is,  first  to  her  daughter,  next  to  the  issue  of  that  daughter, 
and  then  to  her  friend  James  Martin:  any  other  interpretation 
would  or  might  defeat  one  or  other  of  those  objects,  and  thas 
frustrate  one  of  the  testatrix's  designs.  This  construction  in- 
stead of  conflicting  with  settled  principles  is  in  perfect  conformity 
with  those  which  have  been  established  by  a  series  of  adjudica* 
tions,  namely :  that  a  devise  in  fee  with  a  remainder  over  if  the 
devisee  dies  without  issue  or  without  an  heir,  or  without  heirs 
of  the  body,  is  a  fee  cut  down  to  an  estate  tail:  5  T.  B.  335; 
7  Id.  276;  9  East,  382;  12  Id.  254;  4  Mau.  &  Sel.  62;  1  Com. 
L,  379;  5  Id.  373;  4  Kent  Com.  200,  274,  276. 

It  may  be  proper  to  notice  an  argument  urged  by  the  coansel 
for  the  plaintiff  in  error  to  this  effect — that  the  testatrix  by 
the  fourth  clause  of  her  will  devised  to  her  daughter  all  the 
remainder  of  her  estate,  both  real  and  personal,  and  limited 
over  to  Martin  that  real  and  personal  property  if  her  daughter 
died  without  an  heir  born  of  her  own  body.  That  under  this 
clause  the  daughter  unquestionably  took  the  personal  estate 
absolutely,  and  that  in  no  event  could  Martin  have  any  benefit  bj 
this  limitation  in  relation  to  it,  as  words  in  a  will  which  when 
used  in  reference  to  lands  give  an  estate  tail  therein,  will  when 
used  in  relation  to  personal  property  give  an  absolute  estate  in 
that  species  of  property:  that  it  was  the  intention  of  the  testa- 
trix to  limit  over  to  Martin  both  the  real  And  personal  estate  on 
the  same  contingency:  that  this  intention  is  defeated  if  the 
words  used  are  held  to  give  an  estate  tail,  but  will  be  sustained 
as  to  both  kinds  of  property,  if  they  are  held  to  give  an  estate 
in  fee  with  an  executory  devise  over  to  James  Martin.  We  do 
not  feel  the  force  of  this  argument,  or  consider  that  it  can  be  of 
any  weight  in  the  present  case.  It  may  have  been  and  proba- 
bly was  the  design  of  the  testatrix  to  limit  over  to  Martin  both 
the  real  and  personal  estate,  if  her  daughter  died  without  issue, 
and  this  intention  should  prevail  unless  it  conflicts  with  some 
fixed  rule  of  law.  If  it  does  so  conflict,  the  rule  must  prevail 
and  the  intention  yield  to  it.  The  intention  in  this  case  then,  as 
it  is  urged,  was  to  give  an  estate  in  fee  in  both  kinds  of  property 
with  a  limitation  over,  unquestionably  after  an  indefinite  failure 


Jane,  1835.]      Boaoh  v.  Mabtin'b  Lessee.  755 

of  issne,  and  this  the  law  will  sustain.  The  rule  can  not  bend 
to  the  presumed  intention,  or  be  given  up  to  effect  that  inten- 
tion. 

In  holding  the  words  of  this  will  to  create  an  estate  tail,  the 
daughter  takes  the  personal  estate  absolutely,  not  in  conse- 
quence of  the  expressed  intention  of  the  testatrix  that  she  shall 
so  take  it,  but  because  the  law  has  established  a  fixed  legal  import 
to  certain  words  when  used  in  reference  to  personal  estate. 
That  if  property  of  this  species  be  bequeathed  to  a  person  and 
the  heirs  of  his  body,  the  legatee  takes  such  property  abso- 
lutely and  not  in  tail.  But  the  law  has  equally  well  established 
the  legal  acceptation  of  these  same  words  when  applied  to  real 
estates,  that  they  do  not  in  the  latter  case  give  an  absolute  es- 
tate, or  one  in  fee,  but  an  estate  tail.  As  to  each  species  of 
property  these  words  have  their  peculiar,  appropriate,  technical 
signification,  and  the  subject-matter  determines  the  application  to 
be  made:  if  applied  to  land  they  give  an  estate  tail;  if  to  personal 
property  an  absolute  estate;  and  although  they  be  used  in  the 
same  clause  of  a  will  and  be  applied  to  both  real  and  personal 
estate,  they  are  to  be  construed  according  to  the  subject-matter 
to  which  they  are  applied,  and  the  very  same  words  in  the  same 
clause  will  be  held  to  vest  the  one  species  of  property  absolutely » 
and  the  other  in  tail.  Oases  to  this  effect  may  be  found  in  9 
Vee.  202;  6  T.  B.  807;  16  Johns.  413;  17  Ves.  479. 

On  the  trial  below,  the  counsel  for  the  defendant  objected  to 
the  admission  in  evidence  of  the  proceedings  of  the  orphans* 
court  of  Sussex  county,  in  relation  to  the  sale  of  the  real  estate  of 
H.  Heavilo  for  the  paying  of  her  debts  and  of  the  deed  made  pur- 
suant to  such  sale  by  B.  Johnson  as  executor  of  H.  Heavilo;  al- 
leging that  he  was  not  the  executor  of  H.  Heavilo. 

The  sale  of  the  land  by  Johnson  had  been  returned  and  ap- 
proved by  the  orphans'  court. 

The  order  and  decree  of  the  orphans'  court  had  not  been  ap- 
pealed from,  and  the  court  below  held  that  as  to  eveiy  point 
which  it  was  necessary  for  the  orphans'  court  to  decide  upon, 
to  make  a  rightful  order,  their  decree  was  conclusive;  and  that 
such  points  or  matters  could  not  be  inquired  into  collaterally 
in  the  action  then  on  trial.  In  this  opinion  we  fully  concur. 
To  authorize  or  order  an  executor  or  administrator  to  sell 
lands  to  pay  the  debts  of  a  deceased  person,  was  a  jurisdiction 
committed  exclusively  in  this  state  to  the  orphans'  court  of  the 
several  counties,  with  the  right  of  appeal  to  the  superior  court; 
when  the  order  in  question  was  made  the  appeal  was  to  the 
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then  supreme  court.  If  one  died  leaving  a  will,  the  orphans'  court 
had  exclusively  the  power  to  call  upon  the  executor  to  account 
for  the  goods  and  chattels,  and  on  examination  and  due  proof 
made  before  it,  if  the  personal  estate  should  be  found  insuffi- 
cient to  pay  the  debts  of  the  deceased,  and  if  the  widow,  chil- 
dren, or  devisees  should  neglect  or  refuse  to  pay  their  propor- 
Jionate  shares  of  those  debts  after  a  just  settlement  of  the  per- 
sonal estate  in  that  court,  then  to  order  the  executor  to  sell 
such  portions  of  the  estate  as  that  court  might  deem  necessary 
for  the  payment  of  debts;  which  sales  the  act  of  assembly  de- 
clared should  be  as  available  as  if  the  lands  had  been  sold  by 
the  decedents:  and  were  to  be  made  after  notice  by  advertise- 
ments for  twenty  days  in  the  hundred  where  the  lands  were 
situate,  and  in  three  of  the  most  public  places  in  the  county, 
and  return  of  such  sale  was  to  be  made  to  the  next  orphans' 
court. 

All  these  different  matters  are  essential  requisites  in  a  valid 
decree  or  to  constitute  a  valid  sale,  and  if  any  one  of  theee 
points  could  be  inquired  into  in  the  action  of  ejectment  in  the 
court  below,  all  were  equally  open  for  investigation  even  to 
the  advertisement  of  the  lands  for  twenty  days,  and  the  refusal 
or  neglect  of  the  widow,  heirs,  or  devisees  to  pay  the  debts. 
Where  sales  were  to  be  made  of  lands  of  an  intestate  it  was 
further  provided,  that  before  an  order  was  made,  the  adminis- 
trator should  exhibit  to  the  court  an  inventory  and  appraise- 
ment and  also  an  account  on  oath  of  the  debts  due  from  the 
intestate.  These  points  would  on  the  same  principle  be  inquir- 
able  into.  To  order  lands  to  be  sold  for  the  payment  of  debts, 
was  a  jurisdiction  exclusively  committed  by  our  laws  to  the 
orphans'  court.  Those  laws  prescribed  the  manner  in  which 
the  jurisdiction  was  to  be  exercised.  Before  that  court  could 
legally  exercise  the  power  delegated,  it  was  to  call  the  executor 
before  it  to  account  for  the  goods  and  chattels— of  course  it 
was  to  ascertain  who  was  the  executor,  and  compel  him  to  ren- 
der such  account:  if  the  personal  estate  was  insufficient  to 
pay  the  debts,  and  if  the  heirs  or  devisees  refused  or  neglected 
to  discharge  them,  then  the  court  was  authorized  to  order  the 
executor  to  sell  the  land,  to  receive  a  return  of  such  sale,  and 
inquire  if  it  had  been  legally  made;  and  if  the  lands  were 
those  of  an  intestate,  an  inventory,  appraisement,  and  list 
of  debts  were  to  be  submitted  to  the  court  before  an  order 
could  be  made.  It  was  undoubtedly  necessary  that  all 
these    matters    should  be  made  out  to   the    satisfaction    of 
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that  court,  before  it  could  legally  make  a  decree  to  sell 
the  land:  as  such  an  order  was  made  by  that  court,  are  we 
not  bound  to  presume  that  a  court  thus  having  jurisdiction 
has  properly  exercised  its  power  and  had  before  it  all  that 
the  law  required  it  should  have  before  it,  previous  to  its  making 
Buch  order.  If  these  matters  are  allowed  to  be  controverted, 
inquired  into,  or  proof  of  them  called  for,  we  should  in  a  side 
way,  and  not  by  the  legitimate  and  prescribed  course  of  appeal, 
review  the  proceedings  in  that  court,  and  impeach  the  decree 
of  a  court  of  competent  jurisdiction  in  a  collateral  actic.n.  We 
can  not  adopt  such  a  principle.  It  has  in  it  the  seeds  of  evil, 
and  would  produce  confusion  in  our  system,  collision  in  our 
tribunals,  and  insecurity  in  the  titles  and  tenure  of  real  estate* 

If  a  court  having  jurisdiction  of  the  subject-matter  proceeds 
erroneously,  its  judgment  or  decree  is  nevertheless  valid  till 
reversed  by  the  appropriate  tribunal  of  review  in  the  due  course 
of  law,  and  every  person  is  bound  by  the  judicial  acts  of  such 
a  court  while  they  stand  unrepealed:  Bull.  N.  P.  244;  3  T.  B. 
129;  Oowp.  315;  1  Str.  481.  An  executor  who  has  obtained 
letters  testamentary  on  a  forged  will  represents  the  estate  until 
those  letters  are  revoked,  and  payment  made  to  him  will  dis- 
charge the  debtor.  This  principle  was  decided  in  a  case  fronk 
8  T.  B.,  to  which  we  have  referred.  Would  it  not  be  most 
unreasonable,  and  be  paying  but  little  respect  to  the  judicial 
acts  of  a  court  to  whom  the  matter  has  been  by  our  laws  exclu- 
sively confided,  to  hold  that  a  person  before  he  can  with  safety 
purchase  land  at  an  execution  sale,  made  under  an  order  of  our 
orphans'  court,  is  bound  to  ascertain  if  satisfactory  proof  exist 
that  such  court  has  pursued  in  all  particulars,  the  course 
pointed  out  by  law  for  the  due  exercise  of  its  authority,  and  that 
all  the  requisites  of  a  valid  sale  have  been  conformed  to,  and  to 
stand  ready  at  all  times  to  produce  such  proof  whenever  an  in- 
dividual may  choose  to  institute  an  action  to  take  from  him  the 
land  he  has  purchased  ?  Ought  he  not  to  be  permitted  to  rest 
securely  on  the  decree  and  proceedings  of  the  court  to  whom 
the  jurisdiction  was  intrusted,  as  conclusive  evidence  that  such 
court  has  duly  pursued  its  authority,  and  not  acted  in  a  way 
different  from  that  which  the  law  had  prescribed  that  it  should 
act. 

A  judgment,  sentence,  or  decree  can  not  be  impeached  on  the 
ground  that  the  will  was  forced;  or  that  the  testator  was  non 
compoamentis;  or  that  another  is  executor,  for  this  would  be  to 
fidsify  such  judgment  or  decree:  1  Stark.  Ev.  253;  1  Str.  481. 
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It  was  a  question  for  the  orphans'  court,  and  an  essential  ques- 
tion for  it  to  decide,  whether  Benjamin  Johnson,  as  executor  of 
John  Heavilo,  who  was  appointed  one  of  the  executors  of  Han- 
nah Heavilo,  and  gave  bond  as  such,  was  the  executor  of  Han- 
nah Heavilo,  and  to  be  recognized  as  her  legal  representative; 
for  until  tbat  court  had  decided  tbat  he  was  the  executor  it  could 
make  no  decree  authorizing  him  to  make  sale  of  the  land.  If 
the  court  erred  in  judgment  either  on  the  fact  or  law,  a  remedy 
for  correction  of  the  error  was  secured  bj  an  appeal  to  the 
supreme  court  whose  decision,  by  our  then  constitution,  was 
final. 

If  the  error,  if  any  existed,  is  to  be  got  at  and  corrected  in 
this  way  in  an  action  of  ejectment,  then  the  court  of  final  resort 
is  not  that  pointed  out  by  the  constitution  for  such  correction. 
It  would  have  been,  under  our  late  judicial  system,  the  high 
court  of  errors  and  appeals,  in  which  not  a  single  judge  to  whom 
the  constitution  assigoed  the  final  decision  of  such  matters, 
would  have  been  on  the  bench  on  the  final  determination  of  the 
cause;  if  the  action  of  ejectment  had  originated  in  tbe  supreme 
court  it  would  have  been  decided  in  the  last  resort  by  the  chan- 
cellor and  judges  of  the  court  of  common  pleas,  who  would 
iiave  formed  the  court  of  appeals  on  writs  of  error  to  the  supreme 
court;  and  under  our  present  constitution  the  tribunal  of  final 
decision  would  be  composed  of  the  chancellor,  the  associate 
judge  residing  in  the  county,  and  one  other  of  the  judges;  and 
yet  neither  of  the  former  can  sit  on  an  appeal  from  the  decree 
of  the  orphans'  court.  The  court  of  errors  and  appeals  would 
thus  in  effect,  though  indirectly,  take  to  themselvee  the  power 
of  reviewing  and  annulling  the  decrees  of  the  orphans'  court,  a 
|)ower  denied  to  it  by  our  constitution,  and  expressly  placed 
elsewhere. 

The  case  of  BockweU  v.  Sheldon,  2  Day,  805,  is  an  au- 
thority on  the  question  before  us  and  sustains  the  principles 
we  have  adopted.  It  was  an  action  of  ejectment  brought  by  the 
heirs  at  law,  in  which  it  was  attempted  to  impeach  a  sale  made 
by  an  executor  by  order  of  a  court  of  probate  for  the  payment 
of  debts,  on  the  ground  that  all  these  previous  matters  which 
were  necessary  by  the  statute  of  Connecticut  to  have  been  done 
before  the  court  of  probate  could  make  the  order  of  sale,  had 
not  been  done;  that  no  inventory  of  the  lands  in  controversy 
had  been  made,  accepted,  and  recorded  as  their  statute  required, 
and  tbat  therefore  the  sale  was  void.  The  supreme  court  of 
errors  held,  that  they  were  bound  to  presume  all  these  matters 
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to  have  existed  before  the  court  of  probate  exercised  its  dele- 
gated jurisdiction;  that  it  would  presume  the  court  of  probate 
had  before  it  the  inventory  required;  that  it  would  presume  such 
inventory  was  accepted  and  ordered  to  be  recorded,  and  that 
they  would  not  permit  an  averment  that  there  was  no  such  in- 
ventory, or  that  it  had  not  been  accepted  or  recorded,  because 
as  these  were  requisites  such  averments  would  impeach  a  decree 
of  a  court  of  competent  jurisdiction,  and  that  such  decree 
could  not  be  impeached  in  a  collateral  action.  A  like  attempt 
was  made  to  question  the  regularity  of  the  proceedings  of  a  court 
of  probate,  in  relation  to  a  sale  ordered  for  the  payment  of  debts, 
in  an  ejectment  brought  by  Oriswold,  one  of  the  heirs  of  the  de- 
ceased, against  Bigelow,  who  held  under  the  purchase  made  at 
such  sale,  and  which  is  reported  in  6  Day,  264.  Chief  Justice 
Hosmer  in  delivering  the  opinion  of  the  court,  said:  "  The  de- 
crees of  a  court  of  competent  jurisdiction  are  conclusive  while 
they  remain  unreversed,  on  every  question  which  they  profess 
to  decide.  They  can  never  be  questioned  collaterally,  but  ex 
diredo  only.'* 

It  was  the  proper  course  of  the  devisees  and  others  to  have 
appealed  from  the  appointment  of  the  administrator  and  the 
order  of  sale,  and  indeed  from  any  other  exceptionable  decree 
of  probate,  and  in  my  opinion  this  was  the  only  mode  of  re- 
viewing any  of  those  determinations — ^from  this  it  results  as  far 
as  this  court  is  authorized  to  decide,  that  an  administrator  was 
duly  appointed,  the  claim  was  legally  allowed^  and  a  lawful 
order  of  sale  was  made. 

That  our  views  on  this  subject  do  not  accord  with  the  decis- 
ions in  Pennsylvania  we  are  aware.  Their  rule  was  adopted 
by  Chief  Justice  McKean  in  1798,  probably  in  consequence  of 
their  not  having  a  distinct  equity  tribunal,  and  succeeding  judges 
have  not  felt  themselves  at  liberty  to  depart  from  it,  although 
it  is  manifest  they  were  not  satisfied  with  it.  Chief  Justice 
Tilghman,  in  4  Binn.  104,  says:  "  If  the  question  was  open 
whether  a  decree  of  the  orphans'  court  though  erroneous  ought 
to  stand  till  reversed  by  a  regular  course  of  appeal  and  not  to 
be  questioned  in  a  collateral  way,  I  should  think  it  well  worthy 
of  consideration;  but  after  the  frequent  decisions  by  which  the 
decrees  of  orphans'  courts  have  been  called  in  question  in 
actions  of  ejectment,  I  am  bound  to  consider  the  law  settled.'* 
He  again  says,  in  G  Binu.  431:  "  It  might  be  more  convenient 
and  render  the  law  more  uniform  if  these  proceedings  (the  or- 
phans' court)  were  reversible  only  on  uppeai,  but  after  the  long 
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practice  it  is  too  late  to  attempt  an  alteration."  He  yields  ta 
the  rule  because  it  has  been  established  by  repeated  decisions 
and  not  because  his  judgment  approves  it.  We  are,  however, 
not  thus  fettered.  In  Larimer's  Lessee  v.  Irwin,  Chief  Justice 
McKean  decided  that  it  was  the  duty  of  a  purchaser  at  a  sale 
by  an  administrator  or  executor,  "  to  see  that  the  proceedings 
were  so  far  regular  as  to  authorize  the  sale." 

We  can  not  adopt  a  principle  like  this,  which  will  take  from 
the  decrees  of  an  independent  tribunal  all  binding  force  or 
effect.  Such  sales  we  think  should  be  sustained  to  the  extent 
that  sales  by  sheriffs  are,  and  that  in  neither  case  should  pur- 
chasers be  required  to  see  that  the  proceedings  prior  either  to 
the  judgment  of  a  court  of  law,  or  to  a  decree  in  the  orphans^ 
court,  were  so  far  regular  as  to  authorize  a  sale.  Judge  Yeates^ 
in  6  Binn.  499,  says,  I  consider  the  general  remark  to  be  cor* 
rect,  that  the  decree  of  the  orphans'  court  in  a  case  within  it» 
jurisdiction  is  reversible  only  by  appeal,  and  not  collaterally  in 
another  suit.  The  same  judge  says  in  4  Binn.  107,  in  relation 
to  sales  of  land  made  by  executors  by  order  of  the  orphans^ 
court,  and  also  in  relation  to  assignments  by  that  court  of  the 
land  of  an  intestate  to  one  or  other  of  the  children,  It  has  not 
been  necessary  in  Pennsylvania  to  appeal  in  the  first  instance 
to  reverse  the  decree,  but  to  institute  actions  of  ejectments,  and 
in  this  way  review  the  proceedings  of  the  orphans'  court.  In 
this  state  such  a  course  would  virtually  be  a  violation  of  our  con* 
stitution,  and  can  not  receive  our  sanction. 

The  case  of  Oriffiih  v.  Fragier,  from  8  Cranch,  does  not  in  cor 
judgment  conflict  with  the  principle  on  which  we  proceed.  A. 
majority  of  the  court  ruled  in  that  case,  that  an  execution  on 
the  judgment  which  had  been  rendered  against  Lamotte,  the 
administrator,  cum  tes.  ann. ,  could  not  legally  bo  levied  on  the 
property  of  Salvador,  and  therefore  that  a  title  through  it  could 
not  be  conveyed  to  the  purchaser,  because  the  judgment  was  a 
nullity.  It  was  admitted  by  Chief  Justice  Marshall  that  this 
decision  was  at  variance  vdth  the  case  in  1  Wils.  802.  That  the 
regularity  of  an  execution  under  which  a  sale  has  been  effected 
by  a  sheriff,  can  be  inquired  into  collaterally  in  an  action  of 
ejectment,  is  a  position  we  are  not  prepared  to  admit;  certainly 
it  can  not  if  the  execution  be  voidable  only  and  not  void:  1 
Salk.  273;  1  Wils.  302;  8  Johns.  361;  3  Cai.  271. 

The  court  of  appeals  of  South  Carolina  in  the  case  of  Ibrd  v. 
Travis,  cited  8  Cranch,  14,  had  de^iided  that  after  probate 
made  of  a  will,  a  grant  by  the  ordinary  of  administration  was 
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Toid,  although  the  executor  might  be  absent  from  the  state.  It 
was  established  by  the  highest  tribunal  as  the  law  of  that  state ^ 
that  the  ordinary  having  taken  probate  of  a  will,  or  issued  let- 
ters testamentary,  had  no  longer  jurisdiction  over  the  subject, 
but  that  it  was  exhausted,  and  that  he  had  no  jurisdiction  whilt» 
the  executor  was  living  to  issue  other  letters,  as  he  had  no 
power  to  revoke  or  annul  the  letters  issued. 

This  principle  was  adopted    by  the  supreme  court  of   the 
United  States,  in  the  case  in  8  Cranch,  and  they  declare  that 
the  administration  granted  to  Lamotte  was  granted  by  a  court 
having  no  jurisdiction  in  the  particular  case,  and  was  therefore 
absolutely    void:    pp.    27,    28.      Had   the   orphans'  court  of 
Sussex  county,  after  having  ordered  and  effected  a  sale  of  the 
land  of  H.  Heavilo  through  an  executor,  and  confirming  the 
same,  subsequently  assumed  a  jurisdiction  and  a  second  time 
ordered  and  effected  a  sale  of  the  same  lands  to  pay  the  debts, 
the  principle  fixed  in  8  Cranch  might  well  be  applied;  for  by 
the  first  sale  and  its  confirmation  their  jurisdiction  over  the 
subject-matter  was  at  an  end,  and  an  attempt  again  to  exercise 
the  same  power  would  be  a  nullity;  an  assumption  of  jurisdic- 
tion which  they  did  not  possess.    Such  however  is  not  the  case 
before  us:  by  reason  of  the  insufficiency  of  the  personal  estate 
of  H.  Heavilo  to  pay  debts,  a  sale  of  her  land  was  rendered 
necessary:  the  only  jurisdiction  to  effect  this  was  the  orphans' 
court:  to  it  was  committed  the  power  to  call  the  executor  of  H. 
Heavilo  before  it,  ascertain  the  necessity  of  a  sale,  and  to  order 
the  representative  or  executor  to  make  a  sale:  having  jurisdiction 
of  the  subject-matter,  which  is  the  sale  of  the  land,  the  order 
or  decree  of  the  court  or  the  proceedings  consequent  thereon, 
though  they  may  be  erroneous  are  not  void;  they  may  be  void- 
able, but  till  reversed  in  the  due  course  of  review,  they  stand  with 
binding  force  and  can  not  be  impeached  collaterally.     Whether 
letters  testamentary  had  been  issued  to  John  Heavilo  alone, 
or  to  John  and  Roderick  jointly;  whether  Boderick  survived 
John  or  died  before  him;  whether  if  he  survived  he  was  the 
executor  of  H.  Heavilo  or  had  renounced,  were  matters  nec- 
essary for  the  orphans'  court  to  pass  upon  to  enable  it  to  decide 
whether  B.  Johnson  as  executor  of  J.  Heavilo,  was  the  legal 
representative  of  H.  Heavilo;  and  we  are  bound  to  presume 
that  the  orphans'  court,  thus  having  jurisdiction  of  the  sub- 
ject-matter of  sale,  had  satisfactory  proof  before  it  to  justify 
It  in  the  conclusion  to  which  it  did  come,  that  he  was  the  legal 
representative.    If  that  court  erred  the  error  can  be  corrected 
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by  appeal  only,  and  not  collaterally  in  the  manner  it  waa 
attempted. 

Chief  Justice  Marshall  says  at  page  23  of  the  case  in  8 
Cranch:  "  Though  letters  of  administration  be  granted  to  one 
not  entitled  by  law,  still  the  act  is  binding  until  annulled  by 
the  competent  authority,  because  the  ordinary  had  power  to 
grant  letters  of  administration  in  the  case."  Apply  this  prin- 
ciple and  the  reason  of  the  principle  to  the  case  before  us.  If 
the  orphans'  court  order  a  sale  of  land  of  a  person  deceased,  to 
be  made  by  one  who  it  subsequently  appears  had  not  complied 
with  all  those  requisites  which  were  necessary  to  constitute  him 
legally  the  executor  of  the  deceased,  still  the  act  of  the  court 
according  to  the  principle  stated  in  the  case  of  Oriffith  v.  Fhl'- 
gier,  would  be  binding,  until  annulled  by  the  proper  tribunal  of 
review;  because  that  court  had  jurisdiction  of  the  subject-matter, 
that  is,  of  the  sale  of  lands  to  pay  debts,  and  had  the  power  to 
order  the  sale,  and  their  act  though  voidable  was  not  void. 
The  court  below  proceeded  on  this  principle,  that  as  the  orphans' 
court  had  jurisdiction  and  authority  to  order  the  sale  of  H. 
Heavilo's  real  estate  to  discharge  her  debts,  they  would  hold 
its  decree  as  binding,  and  not  allow  it  to  be  impeached  collat- 
erally on  the  trial  then  before  it.  We  can  not  suppose  that  the 
late  court  of  common  pleas  would  have  permitted  a  sale  of 
lands  made  by  a  sheriff  under  process  from  the  supreme  court, 
to  have  been  impeached  collaterally  in  a  trial  before  it  by  an 
averment  that  the  inquisitors  who  condemned  the  land  were 
not  freeholders,  or  that  the  sheriff  had  not  given  security;  and 
yet  this  question  of  security  is  one  of  wliich  the  common  pleas 
had  exclusive  jurisdiction,  and  not  the  supreme  court  from 
which  the  sale  was  authorized:  the  sales  might  have  been 
voidable  but  they  were  not  void,  and  therefore  could  not  be 
assailed  in  this  way. 

The  judgment  of  the  court  in  admitting  in  evidence  the  rec- 
ords of  the  deeds  which  had  not  been  recorded  within  a  year 
was  we  think  correct,  when  we  consider  the  practice  that  has  pre- 
vailed for  very  many  years  throughout  each  county  of  the  state 
of  recording  deeds  duly  proved  or  acknowledged  after  the  year, 
and  the  decisions  made  in  at  least  one  of  our  courts  in  allow- 
ing ofSce  copies  of  such  to  be  received  in  evidence;  we  fear  we 
should  be  unsettling  the  titles  to  much  of  the  real  property  of 
the  state,  were  we  to  adopt  a  different  rule  from  that  of  the 
court  below,  inasmuch  as  the  supreme  court  for  at  least  thirty 
years  had  recognized  by  their  decisions  as  competent  evidence 
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deeds  so  recorded.  We  go  on  the  decisions  thus  made  estab- 
lishing a  mle  of  property  which  it  is  not  wise  now  to  shake, 
and  the  practice  that  it  ga^e  rise  to  or  recognized,  and  not  on 
the  words  of  the  act  of  assembly,  which  might  well  bear  a  dif- 
ferent constmction;  besides,  the  admission  of  deeds  thua  re* 
corded,  or  copies  thereof  in  evidence,  though  not  within  the 
words  of  the  act  extending  the  time  for  recording  deeds,  8 
Del.  Laws,  19,  and  the  supplements  thereto,  is,  we  apprehend, 
within  the  spirit  and  design  of  those  acts:  under  those  acts  all 
deeds  proved  or  acknowledged  in  the  manner  prescribed  by  the 
laws  of  the  state  could  be  recorded  and  copies  thereof  be  evi- 
dence, no  matter  when  executed.  Had  these  deeds  been  placed 
on  record  subsequently  to  the  passing  of  those  acts,  there  would 
have  been  no  question  on  this  point:  as  they  were  recorded 
previously  thereto,  having  been  duly  proved,  we  think  i'ae 
spirit  and  object  of  the  act  are  promoted  by  recognizing  them 
as  valid  records. 

We  are  therefore  unanimously  of  opinion  that  in  the  judg- 
ment of  the  court  below  there  is  no  error,  and  that  it  must  be 
affirmed. 

Judgment  affirmed. 

'*  Hubs"  DsrarxD.— Den  v.  Barnes,  6  Am.  Deo.  547. 

ExacoTOBT  Dkvisb  or  Ebtatb  Tail,  Whxn  Crsatkd.-~A  limitation  ovw 
on  a  devise  to  one  and  his  heirs  forever  in  the  words,  ** should  the  devisee" 
depart  this  life  without  lawful  issue,  is  good  as  an  executory  devise:  Ander' 
mm  V.  Jaekton^  8  Id.  830.  So  also t/odbsM  v.  Staata,  6  Id.  377;  Deihly. 
Kmg,9ld,4ffJ. 
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Slooumb  v.  KuTEENDAUi. 

[1  BOAMMOV,  187.] 

Iir  8iJua>BB,  THI  SxTSSTANCB  OF  THE  WoRDS  Only  need  be  proved. 
Idem — ^Bur  thb  Pboyino  of  words  of  similar  import,  is  not  piro?ing  tlie 
stanoe  of  the  words  laid. 

Casb  for  slander.  The  opinion'  states  the  case.  Nonmit 
was  ordered,  whence  an  exception  was  taken. 

A.  P.  Meld  and  H.  Eddy,  for  the  plaintiif  in  error. 

Jesse  J.  Bobinson  and  W.  J.  ChUewood^  (xnUra. 

By  Court,  Smith,  J.  This  was  an  action  of  slander  for  words 
imputing  theft. 

The  declaration  contained  three  counts:  1.  For  the  words: 
"The  miller  stole  my  wheat,  and  he  was  no  other  man  than 
John  0.  Slocumb;"  2.  ''He  stole  my  wheat,-"  and  8.  "John  a 
Slocumb  is  a  thief;  he  stole  my  wheat." 

The  defendant  pleaded  not  guilty,  and  not  guilty  within  one 
year.  On  the  trial,  after  the  plaintiff's  evidence  had  been 
heard,  the  defendant  moved  the  court  to  instruct  the  jury  to 
find  as  in  case  of  a  nonsuit. 

The  court  instructed  the  jury  accordingly,  and  also  that  the 
evidence  did  not  support  either  count  of  the  plaintiff's  deolaim- 
tion.  To  these  instructions  the  plaintiff  excepted.  The  jury 
found  for  the  defendant. 

The  only  error  assigned  is  the  instructions  of  the  oizooit 
eourty  and  we  are  now  to  inquire  whether  or  not  they  were 
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correct.  It  will  not  be  doubted,  that  the  rule  which  hereto* 
fore  required  the  plaintiff  to  prove  the  words  to  have  been 
epoken  precisely  as  laid,  has  been  relaxed,  and  that  it  will  now 
be  sufficient  to  prove  the  substance  of  them  as  charged;  while, 
however,  this  rule  is  admitted  to  its  fullest  extent,  we  still  un- 
derstand that  the  proof  of  equivalent  words  will  not  be  prov- 
ing the  substance  of  those  charged  to  have  been  spoken.  To 
prove  words  of  similar  import  will  not  surely  be  proving  the 
substance  of  those  laid,  but  the  proving  of  other  and  different 
words.  In  the  case  of  MaiUand  v.  Ooldney,  2  East,  438,  the 
court  say:  "Though  the  plaintiff  need  not  prove  all  the 
words  laid,  yet  he  must  prove  so  much  of  them,  as  is  suffix 
dent  to  sustain  his  cause  of  action,  and  it  is  not  enough  for 
him  to  prove  equivalent  words  of  slander."  The  case  of 
OlmBted  V.  Miller,  1  Wend.  610,  supports  the  same  doctrine. 

This  rule  should  be  adhered  to.  Further  relaxation  would  be 
attended,  in  my  opinion,  with  infinite  mischief.  The  allega- 
tion and  the  proof  should  correspond;  yet  if  a  party  be  charged 
with  the  speaking  of  one  set  of  words,  and  the  proof  show  an- 
other set,  of  an  equivalent  character,  and  that  be  admitted  to 
be  sufficient  to  sustain  the  cause  of  action,  how  is  the  party  to 
be  prepared  to  defend  himself?  If  this  latitude  be  indulged 
in,  and  proof  of  equivalent  words  be  sufficient,  how  will  the  de- 
fendant be  able  to  know  what  he  must  come  prepared  to  meet? 
One  set  of  words  is  charged,  another  is  proved,  and  the  party 
surprised  and  held  answerable  for  what  he  might  have  rebutted 
or  explained  by  testimony,  had  he  had  reason  to  suppose  such 
proof  would  have  been  offered.  The  introduction  of  such  a 
course  seems  to  me  subversive  of  the  first  principles  of  the  rules 
of  evidence,  and  ought  not  to  prevail.  Besides,  the  uncertainty 
of  the  memory  of  witnesses,  and  their  understanding  of  the 
import  of  words,  and  the  sense  in  which  they  may  have  under- 
stood them  to  have  been  used,  would  render  a  party  accounta- 
ble for  their  misappreheusion,  very  frequently,  if  they  could  be 
allowed  to  testify  to  the  import  of  his  expressions. 

It  is  the  province  of  the  court  and  jury  to  construe  his  words, 
and  not  that  of  the  witnesses.  Apply  this  reasoning  to  the  case 
before  us,  and  it  will  be  readily  perceived  that  the  proof  does 
not  sustain  either  of  the  counts  of  the  declaration.  From  the 
bill  of  exceptions,  such  of  the  testimony  as  did  not  fall  within 
the  plea  of  the  statute  of  limitations,  is  stated  by  one  witness 
to  refer  to  u  conversation  had  with  the  defendant  in  January, 
1833,  and  is  narrated  by  the  witness  in  these  words:  "  That  he 
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heard  defendant  sav,  that  he  had  heard  Slocumb  had  taken 
too  mach  toll  from  others,  and  that  charges  had  been  made 
against  Slocumb  to  Mr.  Graves,  the  owner  of  the.  mill;  that  he 
saw  Slocumb  go  to  the  hopper,  and  take  out  two  half  bushels  of 
wheat,  and  put  it  away,  and  put  one  of  them  in  a  dark  comer; 
that  what  he  knew,  he  knew,  and  what  he  saw,  he  saw;  that 
the  defendant  asked  Slocumb  what  he  was  doing.  Slocumb 
said  he  was  taking  toll;  that  Slocumb,  when  taking  the  wheat, 
looked  over  his  shoulder,  as  if  to  see  if  anybody  saw  him;  and 
defendant  was  talking  about  his  wheat  being  lost  at  the  mill 
where  Slocumb  had  taken  his  wheat.  Defendant  had  taken 
thirty-two  bushels  of  wheat  to  the  mill  on  this  occasion." 

The  other  witness  refers  to  a  conversation  with  defendant  at 
another  time,  and  says  that  Slocumb's  name  was  mentioned. 
Defendant  asked  if  it  was  John  Slocumb  who  had  attended  the 
mill  at  New  Haven.  Witness  replied  that  it  was,  but  that  he 
wrote  his  name  John  0.  Slocumb.  Defendant  then  said.  Well, 
he  is  the  man  who  took  my  wheat;  there  was  too  much  toll 
taken,  from  the  quantity  of  wheat  I  took  to  mill,  and  the  flour 
I  got.  I  saw  him  take  two  half  bushels  out  of  the  hopper,  and 
put  it  away.  I  asked  him  what  he  was  doing.  He  said  he  was 
taking  toll.  This  was  in  the  night.  Defendant  said  I  would 
not  swear,  he,  Slocumb,  stole  my  wheat,  but  if  I  had  to  swear, 
I  would  swear  I  believe  he  stole  my  wheat. 

It  will  be  remarked,  that  the  conversations  detailed  by  the 
two  witnesses,  happened  at  different  periods,  and  were  entirely 
disconnected.  It  is  not  the  inquiry  now,  whether  or  not  this 
language  might  not  be  actionable,  if  laid  as  proved,  with  the 
necessary  averments,  though  it  might  perhaps  involve  a  ques- 
tion of  doubt  whether  the  defendant  intended  to  charge  the 
plaintiff  with  a  felonious  intention  In  taking  the  wheat;  and 
whether  the  taking  of  too  much. toll,  unless  accompanied  by 
indisputable  evidence  of  such  intent,  could  constitute  a  larceny; 
but  whether  the  language  proved  to  have  been  used,  taken 
separately  and  disconnectedly,  as  stated  by  each  witness,  sus- 
tains either  count  of  the  declaration,  I  can  not  conceive  that 
either,  taken  separately,  supports  either  of  the  counts  in  the 
declaration.  The  proof  can  be  viewed  in  no  other  light  than 
as  establishing  the  speaking  of  equivalent  words,  and  by  no 
means  as  supporting  the  proof  of  the  substance  of  the  words  as 
laid.  I  am  therefore  of  the  opinion  that  the  instructions  of 
the  court  were  correctly  given,  and  that  the  judgment  of  the 
circuit  court  ought  to  be  affirmed  with  costs. 

Judgment  affirmed. 


Dec.  1835.]  Morton  v.  Bailey.  767 

The  Substance  of  the  Words  Laid  in  Slandek  may  b^  proved  to  sustain 
the  declaration,  bat  it  will  not  do  to  prove  words  of  equivalent  import:  Pa^ 
teraon  v.  Edwards,  2  Gilm.  723;  Sanford  v.  Gaddis,  15  HI.  230;  Wallace  v. 
Dixon,  82  Id.  205,  in  each  of  which  cases  Sloeumh  v.  KuyhendaU  is  cited. 
The  same  role  is  laid  down  in  Herah  v.  BingtoaU,  2  Am.  Dec.  392;  Wheeler  ▼• 
Robb,  12  Id.  245  and  note;  Eetes  v.  AjUrobus,  13  Id.  496. 


MOBTON  V.  BaILET- 

[1  BOAUMOV,  313.] 

The  Devendaht  is  not  Bound  to  Set  off  his  Debt  against  the  plaintiff's 
demand,  except  in  suits  before  a  justice  of  the  peace. 

Upon  a  Creditob's  Exhibitino  a  Claim  against  an  Estate,  the  administra- 
tor is  not  bound  to  set  off  ligainst  such  claim  a  debt  due  the  estate  from 
the  creditor. 

A  Defendant  Suffering  a  Default  can  not  Except  to  Testimony  taken 
on  the  inquest,  but  may  cross-examine  witnesses. 

Fob  the  Collection  of  his  Fees,  a  clerk,  justice  of  the  peace,  or  judge  of 
probate  may  have  an  action.  The  remedy  by  fee  bill  given  by  statute  is 
cumulative. 

Assumpsit.  Judgment  for  the  plaintiff,  whence  this  appeal. 
The  case  appears  from  the  opinion. 

J.  Pearson,  for  the  appellant. 

O.  B,  FicHin,  contra. 

By  Court,  Lockwood,  J.  This  was  an  action  of  assumpsit 
commenced  in  the  circuit  court  of  Coles  county,  by  Bailey  and 
wife,  in  her  right  as  administratrix  of  Jones,  deceased,  against 
Morton.  The  declaration  contains  several  counts.  The  de- 
fendant pleaded  in  bar  of  the  suit,  that  after  Mrs.  Bailey  was 
appointed  administratrix,  he,  said  Morton,  exhibited  before  the 
judge  of  probate  of  Coles  county,  in  pursuance  of  notice  given 
by  said  administratrix,  his  claim  against  the  estate  of  said  Jones, 
consisting  of  charges  for  work  and  labor  done  and  performed, 
goods  sold,  money  lent  and  had  and  received  by  said  Jones  in 
his  life-time — that  the  judge  of  probate  gave  judgment  for  Mor- 
ton on  the  amount  or  claim  thus  exhibited;  and  that  plaintiffs 
below  might  have  set  off  the  demands  mentioned  in  the  decla- 
ration against  the  claim  thus  exhibited  by  Morton, but  the  plaint- 
iffs neglected  to  make  such  set-off,  whereby  the  plaintiffs  are 
barred,  etc. 

To  this  plea  the  plaintiffs  demurred,  and  the  court  sustained 
the  demurrer.  The  defendant  not  farther  answering,  judgment 
was  given  by  default,  and  a  jury  called  and  sworn  to  inquire  of 
damages.  On  the  taking  of  the  inquest  in  the  circuit  court,  the 
defendant  excepted  to  several  portions  of  the  testimony  offered 
by  the  plaintiffs. 
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Two  questions  are  presented  for  the  consideration  of  this 
court,  to  wit:  1.  Was  the  administratrix  barred  bj  the  proceed- 
ings before  the  judge  of  probate  ?  and  2.  Can  the  defendant  on 
the  t&king  of  an  inquest  by  default,  except  to  the  opinion  of  the 
court  in  receiving  or  rejecting  testimony  ? 

At  common  law  a  defendant  could  not  set  off  his  demand 
against  the  plaintiff's  debt,  and  our  statute  of  set-off  is  per- 
missive, but  not  compulsory.  According,  then,  to  the  general 
law  of  the  land,  a  party  defendant  is  not  bound  to  set  off  his 
debt  against  the  plaintiff's  demand,  except  in  suits  before  a 
justice  of  the  peace.  Is  there  any  provision  in  the  **  act  rela- 
tive to  wills  and  testaments,  executors  and  administrators,  and 
the  settlement  of  estates,"  and  the  several  acts  amendatory 
thereof,  requiring  administrators,  upon  the  exhibition  by  a 
creditor  of  his  claim  against  the  estate,  to  set  off  any  debt  or 
demand  such  estate  may  have  against  such  creditor?  The 
court  have  looked  in  vain  for  any  such  provision  in  the  acts 
above  enumerated,  and  are  accordingly  of  opinion  that  the  ad- 
ministratrix was  not  barred  of  her  action  by  the  proceedings 
before  the  judge  of  probate. 

Ou  the  point  whether  the  defendant  on  the  execution  of  an 
inquest,  can  take  a  bill  of  exceptions,  the  court  are  of  opinion 
that  the  defendant  by  suffering  judgment  to  go  by  default,  is 
out  of  court,  and  has  no  right  to  except  to  testimony.  The 
defendant  is  permitted,  however,  to  cross-examine  the  wit- 
aesses,  but  can  not  introduce  testimony,  or  make  a  defense  to 
the  action.  Should  improper  testimony  or  wrong  instructions 
be  given,  the  proper  course  is  to  apply  to  the  court  to  set  aside 
the  inquisition,  and  grant  a  new  inquest. 

The  counsel  for  the  plaintiff  urged,  on  the  argument,  that 
no  action  lies  by  an  officer  for  the  collection  of  fees  due  him  as 
a  clerk,  justice  of  the  peace,  or  judge  of  probate.  This  posi- 
tion is  clearly  erroneous.  The  remedy  given  by  statute,  to  col- 
lect fees  by  making  out  a  fee  bill  and  delivering  it  to  an  officer, 
is  a  cumulative  remedy,  but  does  not  take  away  the  common 
law  remedy  by  suit. 

The  judgment,  therefore,  must  be  affirmed  with  costs. 

Judfrment  affirmed. 


On  a  Judgment  bt  Default,  thb  Defendant  can  not  Iittboducb  £▼• 
IDENCE  on  the  inquest:  Chicago  and  Roch  Island  R.  R,  Co,  y.  Ward,  16  BL 
627,  531.  And  on  a  judgment  on  demurrer  for  want  of  plea,  the  same  nrali 
arises;  the  defendant  may  cross-examine  witnesses,  hut  can  not  enter  a  de- 
fense: Binz  V.  Tyler,  70  III  25a 
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Action,  by  or  agaiiut  quasi  corporation,  695. 

on  lost  or  destroyed  notes,  128. 
ADMnnsTBATOR,  can  not  contract  for  sale  of  land,  321. 

contracts  with,  do  not  bind  the  estate,  645. 

when  commences  holding  as  guardian,  461. 

when  commences  holding  as  tnistee,  461. 
AiyvxBSX  PossBSSiON,  of  street  or  public  square,  569 
Aourr,  oompetency  of,  as  witness  for  principal,  343L 

liability  for  wanton  act  of,  688. 

ratification  of  unauthorized  deed  of,  343. 

possession  by,  is  not  adverse  to  principal,  358. 

seal,  when  must  have  authority  under,  344. 
Appeal,  in  criminal  cases,  right  of  state  to,  471-480. 
Attobnxt,  communications  to,  when  privilec^ed,  334. 

Bank-bills,  offer  to  return  when  required,  191. 

payment  in  those  of  insolvent  bank,  188-192. 

whether  to  be  treated  as  cash  or  as  notes,  188. 
BANKBlTFrcT,  promise  to  pay  debt  discharged  by,  287. 
BA8TABD,  inheriting  through,  537. 
BlOAMT,  competency  of  wife  as  witness,  380. 
Boundary,  parol  settlement  or  change  of,  121. 

Cbxcks,  must  be  presented  for  payment,  196. 
Child,  illegitimate,  inheritance  through,  537. 
GH08BS  IN  Action,  creditor's  bill  to  reach,  459. 
Common  Cabbixb,  "  dangers  of  river,'*  what  are*  617. 

defined,  517. 

liability  of,  517. 

usage  to  control  liability,  518. 
CoNiucT  OP  Laws,  indorsement,  by  what  law  gowned,  14X 
Considkration,  debt  discharged  in  bankruptcy,  288. 

forbearance  to  sue,  353. 

moral,  not  sufficient,  287. 
Consignor,  when  may  sue  for  loss  of  goods,  518. 
Constitutional  Law,  criminal  cases,  new  trials  in,  forbidden,  471 -4Ml 
Contribution,  sureties  not  entitled  to,  from  co-surety,  when,  812. 
Corporation,  by  law,  authorizing  vote  by  proxy,  60. 

proxy,  voting  by,  63. 
Criminal  Law,  acquittal,  verdict  of,  is  fbal,  471. 

acquittal,  new  trial  not  granted  after,  472. 

fraud  in  procuring  acquittal,  475. 

new  trial,  proseontion  can  not  obtain,  47A 
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Damages,  aggravation  of,  684-689. 

compensation  is  central  idea  of  law  of,  684. 

corporation  liable  for  exemplary,  688. 

exemplary,  when  allowed,  685. 

for  criminal  acta,  087. 

form  of  action  does  not  vary,  088. 

for  suing  out  attachment,  689. 

for  wanton  act  of  agent,  688. 

intent  of  wrong-doer,  686. 

malice,  imputed  to  wrong-doer,  when,  686. 

negligence,  when  justifies  exemplary,  687. 

punitive,  685. 

vindictive,  examples  of,  688. 
Dbclaration  ov  Parties,  to  a  combination  to  defraud,  U5. 
Dedication  to  Public  Use,  acceptance,  formal,  when  required,  56^ 

acceptance  of,  how  proved,  562,  563. 

according  to  map  or  plat,  567. 

administrator  may  make  a,  561. 

adverse  possession  to,  569. 

changing  the  use,  569. 

common  law,  560. 

eul  de  eac  may  be  subject  of,  662. 

definition  and  history,  559. 

estoppel  to  deny,  563. 

fee  in  the  land  need  not  pass,  567. 

grantee  in  being,  not  requisi^  566. 

how  made,  560,  562. 

intent  to  dedicate,  how  proved,  562. 

partial,  567. 

public  squares,  etc,  561. 

purposes  for  which  may  be  made^  66L 

revocation  of,  569. 

statutory,  559. 

trustees  may  make,  561. 

user  as  evidence  of,  564. 

when  acceptance  may  be  made*  566. 

who  may  make,  560. 
DiriNinoN,  of  common  carrier,  517. 

of  common  law  dedication,  560. 

of  dangers  of  the  river,  517. 

of  dedication  to  public  use,  559. 

of  law  of  the  case,  634. 

of  ttare  decisis,  631. 

of  statutory  dedication,  560. 

Election,  between  dower  and  legacy,  448. 

irregularity  in  notice  of,  110. 
Estoppel,  admission  or  silence  occasioned  by  ignoranoe,  1 19. 

to  deny  title  under  which  one  enters,  119. 
Evidence,  admission  of  incompetent,  when  ground  for  a  imw  trtftL  lift 

notary's  protest  as,  522. 

of  prosecution,  to  mitigate  damages,  493. 
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KUUUTIOK,  fraudulent  sale  under,  conveTs  no  title,  II A. 

leftTing  debtor  in  possession  after  levy,  103. 

levy  of,  direction  to  keep  secret,  104. 

levy  of,  what  valid,  104. 
bscuTOR,  when  holds  as  trostee,  461. 

FtuuD,  acquittal  procured  by,  475. 

Husband  and  Wm,  adultery  of  one  can  not  be  proved  bf  Xhtt  otfeet,  ft% 
articles  of  separation,  validity  of,  87. 
oonspiracy,  one  can  not  testify  against  the  other,  87S. 
personal  injury  to  one  may  be  proved  by  the  other,  877 
testimony  of  one  against  the  other,  377. 

IxDOBSKEL,  collateral  security  to,  inures  to  creditor,  720. 
IvjUNonoN,  against  voting  by  proxy,  62. 

attaching  creditor  entitled  to,  713. 

to  protect  easement,  84. 

JuBiBDicnoN,  facts  conferring,  must  be  stated,  146- 
how  pleaded  and  shown,  144, 
over  party,  how  pleaded,  146. 
statutes  oonceming,  judicial  notice  of,  145. 
statutory  rules  regarding  pleadings  148. 

Law  of  the  Case,  definition  and  extent  of,  634^ 
Liauras,  building  erected  under,  681. 

parol,  when  revocable,  681. 

purchaser  without  notice  of,  681. 
Limitations,  commencement  of,  in  favor  of  fraudulent  v 

commencement  of,  under  void  gift,  503. 
Lost  ob  Dbstroykd  Note,  action  on,  129. 

BIalicb^  when  imputed  to  wrong-doer,  686 
MiamtMEANOB,  new  trial  after  acquittal,  473. 
Monet,  paid  under  mistake,  recovery  of,  489. 

paid  voluntarily,  recovery  of,  490. 
MoRTOAQE,  cancellation,  effect  of,  unauthorized,  586. 

note  barred  by  limitations,  72^. 

release  of,  vacating  in  equity,  586. 
MuNioiPAL  CospoRATiON,  indictment  of,  90. 

liability  of,  for  neglect  of  duty,  99. 

nuisance,  power  to  destroy,  alleged,  98. 

Name,  junior  no  part  of,  534. 
NeOuoence,  exemplary  damages  for,  687. 
New  Promise,  how  alleged,  289. 

to  pay  debt  discharged  in  bankruptcy,  287. 
New  Trial,  acquittal  can  not  be  set  aside  by,  472. 

error  or  inadvertence,  when  no  ground  for,  474. 

fraud  or  trick  of  defendant,  when  no  ground  for.  47Bw 

in  penal  actions,  480. 

misoonduct  of  jury,  when  no  ground  for,  475. 

staM  can  not  procure  in  a  cryninal  cause,  472. 
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Obitib  Dictum,  what  is  a,  633. 

Partus,  boand  by  judgment  against  validity  of  a  will,  223^ 

not  t»  MM,  when  boond  by  judgment,  223. 

when  boand  by  judgment  against  another,  223. 
Partvxbship,  realty  of,  conveyance  by  surviving.  455. 

realty  of,  how  descends,  454. 

realty  of,  when  treated  as  personalty,  455. 
Patmsnt,  in  bills  of  insolvent  bank,  188-192. 

in  notes  of  insolvent  maker,  191. 
PsxBS,  might  vote  by  proxy,  60. 
PLBADINO,  bill,  when  may  be  framed  with  doable  aspect,  90. 

jurisdictional  facts,  distinction  between  plea  and  declaration,  liA,  147. 

jurisdictional  facts  to  support  judgment  of  inferior  court,  144. 

jurisdictional  facts,  when  need  not  be  averred,  144. 

jurisdiction  of  foreign  tribunal,  149. 
PucDOOR,  of  stock  is  entitled  to  vote,  62* 
Principal,  suing  ou  contract  of  agent,  137. 
pRiviLSOED  Ck)MMUNiCATioN,  liability  for,  15&. 
Proxy,  by-laws  authorizing  vote  by,  60. 

injunction  aguiust  use  of,  62. 

power  of  inspectors  to  detcrmiue»  62. 

revocation  of,  62. 

statutes  authorizing  vote  by,  61. 

voting  by,  at  common  law,  60-63. 
PcTBLio  Use,  dedication  to,  84. 

RATincATioy,  by  parol  of  deed  of  agent,  343. 

by  parol  of  deed  of  partner,  343. 
Remainder-man,  when  bound  by  judgment  against  the  tenant  In 

223. 
Rent,  lessee  liable  for,  after  destruction  of  premises,  71. 
Refutation,  proving  marriage  by,  487. 

Rkversioner,  bound  by  judgment  against  tenant  in  possestion. 
Revocation,  of  parol  license,  681. 

Salb  bt  Sample,  warranty  arising  from,  166. 

Sir-onr,  of  judgment  after  assignment,  307. 

SnXBiFr'a  Deed,  certainty  of  description  required  in,  624. 

Spiaino  Ferfobmang]^  payment  alone  not  sufficient,  74& 

Stabb  DBGI8I8,  affirmance  by  divided  court,  633. 

law  of  the  case,  634. 

role  of,  defined,  631. 

rale  of,  limitations  of,  632. 

rule  of,  reasons  for,  632,  633. 

roles  of  property  should  not  be  changed,  633. 
Statutes,  conferring  jurisdiction,  pleading  of,  149. 

jurisdiction,  provisions  regulating  pleading  of,  148. 
Statute  op  Frauds,  payment  is  not  sufficient  to  take  ease  ont  •<,  7  A 
Stbsets,  adverse  possession  of,  569. 

dedicating  by  maps  and  plats,  568. 
SuBSTT,  coUatexal  security  taken  by,  inures  to  creditor,  790i 

contribution,  when  not  subject  to,  612. 
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furAMT,  adTeno  poMowion  by,  466. 
TDTDlBy  effBot  of,  when  destroyed,  177. 

niAkas  the  tenderer  a  bailee,  177. 

releaiee  original  contract,  177. 
Title,  estoppel  from  asserting,  arising  from  silence,  355. 
TteBF488,  exemplary  damages  for,  685. 
Town,  action  against^  right  of  inhabit  wt  to  defend,  695. 

inhabitant  o^  competency  as  witness  for,  685. 

judgment  against,  who  bound  by,  695. 

Ubaob,  admissibility  of,  in  case  of  writings,  166. 

VnrDOR's  Linr,  law  of,  in  North  Carolina,  253. 
VonNO,  by  pledgor  of  stock,  62. 

proxies  not  allowed  at  common  law,  60. 

Watib,  detention  of,  by  mill  owner,  318. 

right  to  nnintermpted  flow  of,  318. 
WiVB,  oompetenoy  o^  to  testify  against  hnsband,  877. 
WiLL^  Terdiot  against,  who  bonnd  by,  223. 
WinnflB,  husband  and  wife,  when  may  testify  against  each  ether.  ff77- 

personal  injnry  from  husband,  wife  may  testify  to,  377. 

testimony  of  absent^  taken  at  former  trial,  116. 

wife,  oompetenoy  of,  to  testify  to  battery  on  her  by  busbaad,  ?7% 

wife^  oompetenoy  of,  to  testify  to  bigamy  of  husband,  380. 

wtfe^  ooopeteaoj  oi^  to  testify  to  oonspiraoy  by  husband,  S8a 
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AOOQBD  AND  SATISFAOnOH. 
SeePATMiNTfl,  6. 

ACTIONS. 
9m  warn  Onuoonov  ov  ma  Fbb,  a  derk,  Jiutioe  of  tha  jmm,  or  Jodge  of 
pvobala^  may  hmrt  an  action.    Tha  remady  by  f aa  bill  gbn  by  atatala  li 
ilcfiofi  y.  ^ai2^,  767. 

ADMINISTRATOBa 
8aa  BuuuTOBs  Ain>  ADMnngnuToaSt 

ADULTERY. 
SaaDiYOScn. 

ADVERSE  POSSESSION. 
PnmMBTftiff  la  tba  actoal  ooonpation  of  land  aa  ona'a  own.  II  li 
Bol  naosHaiy  to  ita  fnintmm  that  there  ehoold  be  any  act  or  declaratJon 
of  the  ooeapant  affirming  an  exclusive  claim,  if  from  the  manner  in  whioh 
the  poaBeerion  took  riBa»  aa  when  taken  under  a  parol  gift»  it  appear  thai 
the  ooeapant  held  the  land  aa  hia  own.  Sumner  y.  Murphy,  397. 
&  Iv  n  HO  DiriNn  AQAOtstt  the  Lioal  Titlb  that  thia  waa  retained  by 
plaintiff  nnder  an  agreement  that  thia  ahonld  be  done  in  order  thai  tba 
land  might  be  effiMstnally  ahielded  againat  the  olaimaof  defendanfa  end* 
Hon.    /d!» 

Sea  Oo-CDTAircnr,  2;  Landlobd  amd  Tbtaht,  6^  7»  8,  •• 

AGENCY. 

I.  Aom  n  FkaaoHALLT  Liaslb  on  his  Ck>iiTBA0T8,  nnleaa  heahowaaooh 
an  authority  to  oontraot  aa  will  bind  hia  principaL   CoUins  y.  AUeH,  190. 

S.  WmOtB  A  Brokir  ob  Aobmt  Pubchases  Goods,  without  DncLoanro 
HIS  PumccpAii,  the  principal,  when  discovered,  ia  nevertbeleaB  liable  for 
the  prioe,  and  may  alao  aue  on  a  warranty  in  the  contract.  Beebee  y. 
Boberi,  132. 

t.  Whkbb  a  Ssalxd  Coktbaot  is  EzaooTKD  BT  Air  AoMHT,  A  Parol  Ao» 
xvowLiDOiixiTT  by  the  principal  that  he  had  authority,  ia  oompetani 
avidenoe  of  an  authority  under  aeaL    Blood  v.  OoodrieK,  152. 

4.  Aa  AoxNT  is  a  Ck>MPBTEiiT  WiTNBSS  for  hia  principal,  except  in  caaea 
where  the  principal  ia  aned  on  account  of  the  negligenoa  of  the  agenl. 
MeDamdl  v.  8imp$on,  338. 
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0w  Aa  AOKNT  KAT  BX  A  Wmnsss  to  prove  his  own  anthoritj.    Id. 

6w  A  LxABiKO  or  Lands  by  a  person  unauthorized  may  be  ratified  by  tlw 
owner  aooepting  the  rent  as  it  becomes  due.     Id» 

7«  A  Lbasx  or  Lauds  for  a  longer  period  than  three  years  by  an  nnaotboriaad 
agent»  can  only  be  ratified  by  the  owner  in  writing.    Id, 

<•  Pabol  Batifigation  of  such  a  Lsasx  would  give  to  it  no  greater  force  or 
effect  than  if  the  owner  had  himself  leased  it  by  parol,  which  would  ba 
to  create  an  estate  at  will,  and  if  the  tenant  was  permitted  to  hold  it  for 
a  year  or  more,  an  estate  from  year  to  year,  which  could  be  tenninated 
only  by  giving  a  three  months'  notice  to  quit.    JU. 

il  A  Pkinchpal  is  Bound  by  the  Acts  or  his  Aoxnt,  done  within  the  regii* 
lar  course  of  his  employment,  even  though  done  in  oppositioii  to  his 
special  command,  if  this  command  was  not  known,  at  the  time^  to  the 
person  contracting  with  the  agent.     Topham  v.  Roche^  387. 

IQL  a  Salb  or  Lands  under  Pabol  Authobitt  is  confirmed  by  an  admis- 
■km  of  the  authority  by  the  principal,  in  his  answer  to  the  Inll  inequity^ 
in  whioh  the  transaction  is  relied  upon.    Stoney  v.  Shudtt,  429. 

AMENDMENTS. 
See  PiiBADiNa  and  PBAonoi. 

APPEAL. 
See  Cboonal  Law,  8. 

AFFLIOATION  OF  PA  YMENTa 
See  Patmbnts,  1. 

ARREST. 

L  Ah  Abbbst  must  have  been  Obioinallt  Illboai^  or  beoome  so  bgr 
■abeeqaent  abuse  of  it,  to  constitute  duress  in  law.    Stopfer  y.  LaMam, 

297. 
&  Laws  or  the  Plage  where  an  arrest  is  made  must  determine  its  l^gelily  or 
Illegality;  and  in  the  absence  of  proof  to  the  contrary,  an  aiTert  upon 
legal  process  in  another  state  will  be  presumed  justifiable.    Id, 

ASSAULT  ANI>  BATTERY. 

L  FkkOTOOATioN  TO  MiTiOATE  Damaoes  foF  an  assault  and  battery  is  not  ad- 
missible in  evidence  in  an  action  for  such  injury,  unless  it  immediately 
preceded  it,  so  that  the  blood  had  not  time  to  oooL  Jaeaway  v.  Jhda^ 
492. 

IL  Accusation  or  Theft  made  by  the  party  assaulted  against  the  nsssilint 
the  day  before  the  assault,  and  not  shown  to  have  been  communicated  to 
the  assailant  on  the  day  of  the  assault,  is  not  admissible  in  evidence  ia 
\         mitigation  of  damages  in  such  action.    Id, 

t 

■ 

ASSESSMENT. 
See  Mandamus,  1;  Taxation,  3. 

ASSIGNMENT. 

L  Whbrb  an  Assionhent  for  the  Benefit  of  Cbbditobs  n  FBAUDULBrr, 
an  auctioneer  to  whom  the  assignees  have  intrusted  the  effects  to  be  eold 
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htm  no  lien  upon  tBe  monejrs  realized  from  the  sale,  as  against  judgment 
creditors  of  the  assignor,  the  auctioneer  being  himself  a  creditor,  but 
having  agreed  to  the  assignment.     Hone  v.  HcnriqueZf  204. 

t,   A  Ck>MFOSITION  AND  DiSCHAROE  OF  A  DeBTOB  WILL  BE  SeT  ASIDE  where  it 

was  induced  by  the  representations  of  the  debtor  of  his  insolvency  and 
poverty,  it  appearing  that  he  had  prior  thereto  fraudulently  conveyed 
away  all  of  his  property.     Ridiarda  v.  Hunt^  545. 

ASSUMPSIT. 

L  AflSUMPSiT  FOB  Goods  Fttrnished,  without  request,  express  or  implied,  or 
acceptance  of  the  goods,  by  the  defeudaut,  even  though  the  benefit  of 
the  goods  has  reached  him,  will  not  Ho.  Therefore,  where  one  assuming 
to  act  as  agent  for  defendant,  in  his  absence,  caused  to  be  furnished  to 
his  shop  goods  which  were  then  used  in  the  trade  of  the  shop,  said  as- 
sumed agent  not  having  authority  for  such  purpose,  defendant  was  held 
not  liable.     Topham  v.  Boclie,  3S7. 

t.  One  Patiko  Money  under  a  Mistake  of  fact  to  one  not  entitled  to  re- 
oeive  or  retain  it,  may  recover  it  in  assumpsit.     Dickina  v.  Jbiie*,  488. 

ATTACHMENTS. 
See  iNJUNoriONS. 

ATTORNEY  AND  CLIENT. 

1.  An  Attobnet  will  not  be  Permitted  to  divulge  knowledge  obtained  in 
the  course  of  his  professional  intercourse  with  his  client.  Beltahoover  v. 
Blaehtock,  330. 

S.  GoaofUNiOATiONS  IBOM  A  CuENT  to  his  attorney  to  be  privileged,  do  not 
require  to  be  made  while  a  cause  is  depending  in  oonrt;  it  is  sufficient  if 
the  attorney  was  oonsnlted  professionally,  and  acted  or  advised  as  ooon* 

■eL    Id. 

See  Maintenance. 

AUDITA  QUERELA. 

L  Air  Audita  Querela  will  not  Lie,  at  the  instance  of  one  not  a  party  to 
the  judgment,  to  set  aside  a  levy  and  sale  upon  the  ground  that,  thongh 
the  property  sold  was  covered  by  the  judgment  lien,  yet  that  at  the  time 
it  belonged  to  the  petitioner,  and  there  was,  as  known  to  the  sheriff  and 
purchaser  at  the  sale,  ample  property  belonging  to  the  judgment  debtor 
which  might  have  been  sold  in  satisfaction  of  the  judgment.  Longwofih 
T.  ScfttfcHf  381. 

t.  The  Adtantaoes  of  an  Audita  Quebela  may  all  be  obtained  by  mo- 
tion, under  the  modem  practice.    Id, 

t.  An  Audita  Querela  is  a  proceeding  to  prevent,  recall,  avoid,  or  set  aside 
an  execution,  founded  upon  matters  arising  subsequent  to  the  judgment, 
which,  therefore,  the  party  had  not  opportunity  to  plead,     id. 

BANKS. 
See  Kegotiablb  Instbumentb,  9,  28;  Taxation,  2. 

BANKRUPTCY  AND  INSOLVENCY. 

L  Ah  Absolute  Unconditional  Pbomise  by  a  person  to  pay  a  debt  from 
which  he  has  been  discharged  by  proceedings  in  insolvency,  creates  a 
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hinding  oontnot  npoa  which  an  action  may  be  mairteined  ■naiiMrt  htak 

Xcanui  T.  Parhe^  280. 

See  AasiOHifXRT. 

BASTABDS. 
See  SuocBsnoN. 

BEQUESTS. 
See  TiBftinraa  A2n>  Lbgaxem. 

fiOUNDABIES. 

1.  DiaPUTM)  BopwDAaT  liEtrviEES  Two  Apjodtiko  Pbopbitoes  aaay  be  ■>!■ 
tied  by  ezprasB  parol  agreement^  ezeeated  immediaiely  and 
nied  by  poaaeecion  aooording  thereto.    K^  y.  Norton,  ISO, 

8.  Long  Aoquibcxnct  by  one  of  aach  proprieton,  in  a  boondaiy  i 
by  the  other,  ia  evidence  of  an  agreement.    Id, 

t.  AjOQunescENCS  tob  only  Foub  ob  Fivb  Ykabs  in  a  boundary  eatabliahad 
by  mistake  as  to  the  tme  location,  ia  not  soffident  eridenoe  of  aa  agree- 
ment.   Id, 

4.  QuBsnoNS  nr  Bblation  to  Bouvdabt  Linis  are  for  the  determinatinn  «( 
the  jury,  on  the  principle  that  the  liiiee  on  the  groiiiid  oooatitute  tlie 
tme  aorvey.    Oomegjfa  r,  QaHey,  350. 

BBOKBRa 
SeeAfiXHOT,  2. 

CASE. 
See  DAMAom,  i. 

COMMON  CAKRIEBS. 

L  I^lBniiTToyCDiCMOK  Oabbieb.— The  relation  of  oonunoncagrier  eontinaai 
from  the  time  of  the  shipment  of  goods  nntil  their  doliTery  at  the  poinl 
of  destination,  nnless  sach  relation  has  been  interrupted  by  some  act  of 
the  consignor  or  owner;  bat  a  privilege,  given  to  him  in  the  bill  of  lad- 
ing, of  reshipping  the  goods  in  case  of  low  water,  doee  not  release  htm 
from  his  obligation  to  deliver  safely,  and  he  is  liable  for  any  injury 
caused  to  the  goods  daring  such  reshipmentb    MeOrogor  v.  KUgor^  2001 

IL  MiABUBi  or  Damagx  iob  Injubt  cansed  by  neglect  of  carrier  is  the 
value  of  the  goods  at  the  place  of  delivery.    Id, 

1.  OwNXB  or  Stbakboatb  transporting  goods  on  freight  are  common  oar- 
riersi  and  are  liable  for  all  losses  in  the  course  of  their  employment  aa 
anoh,  except  thoee  occasioned  by  the  act  of  God  or  the  pnblio  enemy. 
Harrington  v.  McShane^  321. 

L  Ubaob— CoMHOH  Cabbixbs.— Where^  by  the  usage  of  the  plaocp  goods 
shipped  on  freight  are  consigned  to  the  master  of  a  steamboat^  who  ia 
also  part  owner,  for  sales  and  returns,  the  owners  are  liable,  as  common 
oairiersi  for  the  payment  of  the  proceeds  to  the  shippers.    loL 

L  Boatman  on  thx  MiasissiFri  Rxvkb  is  liable  as  a  common  canierlor 
goods  which  he  undertakes  for  a  reward  to  convey  from  plaoe  to  plaor 
on  the  river.     Tumey  v.  Wilaon,  515. 
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ii  OomiOH  Casbsesl  n  Lzabub  for  $11  losses  not  oocasionad  by  the  act  of  Qod 
€r  puUio  enemies,  except  where  he  has  provided  otherwise  in  his  con- 
tract.   Id, 

?•  BxoKPnoir  or  "Dangers  or  thk  Riyxb,"  in  the  contract  of  a  common 
carrier  on  the  Mississippi,  exempts  him  from  liability  for  losses  which 
doold  not  hare  been  prevented  by  homan  skill  and  foresight.    Id, 

S  BuBDXN  OF  Pboot  is  on  the  carrier  to  show  that  a  loss  arose  from  a  caiise 
for  which  he  was  not  liable.    Id, 

tl  "  Dangxbs  or  THm  Riyxb  "  mean,  in  such  a  contract,  all  hidden  obstmo- 
tions  in  the  river,  each  as  rocks,  logs,  sawyers,  etc,  which  coold  not  be 
foreseen  or  avoided  by  human  pmdenoe.    Id, 

IOl  Bvidehob  or  ▲  Local  Cctstom  in  sach  a  case,  that  the  carrier  is  to  be 
liable  only  for  losses  caused  by  his  negligence  or  dishonesty,  is  not  ad* 
missible  to  vary  his  written  contract.    Id. 

IL  Pboov  or  IxMsrBOM  AN  UnkkownCattsk  will  not  excose  the  carrier.  Id, 

12.  Fltoor  THAT  THE  Ck>N8iONOB  IS  THE  OwNEB  of  goods  entitles  him  ti 
maintain  an  action  against  a  carrier  for  their  loss.    Id. 

COMPOSITION. 
See  AmoNXENT,  2. 

CONFLICT  OF  LAWS. 
See  Abbbst,  2 

OONSIDEBATION. 

See    FORBEABANOB. 

CONSPIRAOY. 

Aon  ov  CoNBPiBAcnr  abi  Indictable,  if  their  tendency  be  to  oormpl  or  per- 
vert the  ooorse  of  jnstioe,  in  a  civil  or  criminal  prooeeding,  the  definitioD 
including  attempts  to  fabricate  or  destroy  evidence,  to  be  need  in  saoh 
proceedings.    Siate  v.  DeWiU,  371. 

OONSTirUTIONAL  LAW. 

L  Tbb  LBGiBLATnni  Powsb  Extends  to  providing  for  the  laying  on,  r^gii* 
lating,  and  keeping  in  repair,  roads,  highways,  bridges,  and  ferries, 
necessary  for  the  pnblio  nse  and  convenience.  Dyer  v.  Tu8kaioo$a 
Bridge  Co..  655. 
'  &  Tbb  TiBOtslatube  vat  at  any  Time  Rbsumb  Powebs  previously  dele- 
gated by  it  to  a  pablio  agent;  therefore  where  a  grant  of  a  ferry  fran- 
ohiae,  by  the  coonty  jndge,  was  made,  and  the  franchise  was  hardened 
by  law  with  a  power  in  the  county  judge  to  establish  any  other  similar 
fesnohiae  demanded  by  pablic  convenience,  the  granting  of  soch  second 
franchise,  by  the  legislatmre,  can  not  be  comphdned  of.  Id, 
8.  NonoE  or  an  Affligation  to  the  legislatnre  for  an  increase  of  tolls  on  a 
turnpike  road  under  the  control  of  the  applicants,  is  not  absolutely 
necessary  to  be  given  to  a  party  engaged  in  carrying  the  mails  over  said 
road  under  a  contract  with  the  United  States,  but  who  is  not  bound  by 
his  oontract  to  carry  the  mails  on  said  road,  and  the  want  of  such  notioe 
will  not  avoid  the  grant  passed  in  pursuance  of  such  application.  Dtfb$ 
T,  Co,  V.  ParU,  700. 
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4.  Allbqation  IK  THE  AppuGATiONf  OT  4-  MISTAKE  in  the  charter,  aathoris» 

ing  the  oonBtmotion  of  such  road,  with  respect  to  the  rate  of  tolls,  hot 
referring  to  the  inequality  of  the  tolls  as  evidently  proving  that  fact,  ]» 
a  matter  of  inference,  and,  though  erroneous,  is  not  necessarily  frandQ- 
lent.  Id. 
6.  Omission  to  Statb  in  such  application  that  the  mails  are  carried  over  ibm 
road  under  a  contract  with  the  United  States,  hy  a  third  party,  is  noi 
such  a  suppression  of  the  truth  as  to  amount  to  a  fraudulent  conoeal- 
ment.    Id, 

0.  Fraud  in  Obtaining  an  Act  of  the  legislature  will  not  be  presumed,  but 

must  be  clearly  proved  before  the  court  will  pronounoe  the  act  void.    Idm 

7*  Lboislativb  Qrant  is  a  Contract. — A  legislative  grant  to  an  existing 

turnpike  corporation,  of  the  right  to  increase  its  tolls,  is  a  contract.    Id. 

8.  Rkfeal  of  such  a  Grant  Impairs  thb  Obiioation  of  the  oontraot^  and 

Is  unconstitutional,  unless  the  right  of  appeal  is  reserved  or  the  oofpoia* 
tion  consents.    Id, 

9.  GoNsn>KRATioN  IS  Unnboissabt  to  render  binding  an  ezeoatad  VdfjUbtiwm 

grant  of  such  a  right.    Id, 

See  Franghisbs. 

CONTRACTS. 

L  Law  will  not  Assist  Pxrson  who  Intbntionallt  Aids  Anothke  In  aa 
illegal  act,  and  where  it  is  unlawful  to  keep  a  nine-pin  alley  appaiienant 
to  a  coffee-house,  a  carpenter  who  builds  such  an  alley,  knoinng  the 
purpose  for  which  it  was  constructed,  can  not  recover  the  price  el 
erecting  it.    Spwrgeon  v.  AfeEhoain,  266. 

5.  Contract  bt  which  an  Administrator  Aorxes  to  Sell  certain  rsil 

property,  belonging  to  the  estate  which  he  represents,  for  a  certain  soin, 
and  to  make  the  title  to  the  purchaser  named  therein,  throu^^  tbe 
medium  of  the  orphans'  court,  is  against  public  policy,  and  can  not  be 
enforced.    Myers  v.  Hodges,  319. 

S.  Covenant  Lies  on  a  Specialtt  exclusively,  and  not  on  a  specialty  modi- 
fied or  enlarged  by  simple  contract.     Vicary  v.  Moore^  323. 

4.  MoDOTiNO  OR  Ai/FERiNO  a  written  contract  by  parol  makes  a  new  agns- 
ment»  which  is  entirely  paroL    Id» 

See  Bankruptcy  and  Insolvency;  Fraud;  Usage. 

CORPOBATION& 

L  Corporation  has  Power  to  Make  a  By-Law  regulating  the  mode  ol 
calling  meetings  for  the  election  of  its  officers,  and  if  such  by*Uw  la  rea- 
sonable, and  not  repugnant  to  the  charter,  nor  to  any  law  of  the  state^ 
it  is  valid,  and  a  meeting  called  in  conformity  thereto  is  a  l^gal  meeting. 
Taylor  v.  Oriswold^  33. 

%  Proxy,  Right  op  Voting  SY.—The  conmion  law  requires  aU  votsa  to  be 
given  in  person,  and  a  by-law  of  a  corporation  which  gives  to  its  mem* 
bers  the  right  to  vote  by  proxy  is  repugnant  to  law,  and  therefore  void, 
unless  the  charter  of  such  corporation,  either  expressly  or  by  l^gal  im* 
plication,  confers  the  power  to  make  such  a  by-law.    Id* 

1,  Each  Stockholder  of  a  Corporation  has  but  One  Vote  when  the 

oharter  incorporates  individuals  by  name,  and  gives  to  a  majority  ol 
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them  and  their  snccessors  the  joint  powera  of  the  corporation;  hence  a 
by-law  of  snch  corporation,  which  provides  that  each  share  of  stock  shall 
be  entitled  to  a  vote,  is  void.     Id. 

i.  Afpointmbkt  of  Persons  to  Preside  at  an  Election  of  Trustees  of  a 
ohorch,  who  are  not  elders  or  church-wardens,  is  illegal,  under  3  Rev. 
Stat.  292,  unless  there  are  no  such  officers  present.     People  v.  Peck,  104. 

0w  Term  "  Elders  **  in  this  Statute  does  not  include  preachers  in  the  Bap- 
tist church,  though  commonly  called  elders.     Id. 

6L  Rboisteb  of  the  Members  is  not  the  only  evidence  as  to  the  number  of 
qualified  electors  at  elections  under  this  statute,  but  parol  proof  is  ad* 
missible,  especially  where  it  does  not  appear  that  a  register  is  in  exist- 
enoe.    Id, 

?•  OsBTiFiCATE  OF  SUCH  AN  ELECTION,  Signed  at  any  time  afterwards,  is  ad- 
missible evidence,  though  another  certificate  has  been  given.     Id, 

&  Statute  Requiring  the  Presiding  Officers  to  Certify  the  result  ol 
the  election  immediately  is  directory.     Id. 

ft.  Omission  to  give  Notice  of  such  an  Election,  in  all  respects  as  re- 
quired by  statute,  does  not  invalidate  the  election,  if  fairly  conducted, 
and  if  all  the  members  are  present.     Id. 

fiee  GoNsmruTioNAL  Law;  Franchises;  Marshaling  Assets,  2;  Munioi- 

PAL  Corporations. 

COSTS. 

CHasoES  for  Witnesses  not  Examined  on  the  Trial  may  be  included  in 
the  bill  of  costs,  notwithstanding  the  statute  providing  that  the  charges 
of  not  more  than  two  witnesses  to  any  one  fact,  shall  be  allowed,  if  the 
necessity  of  examining  the  witnesses  was  obviated  only  by  admissions  of 
the  opposite  party  or  by  decisions  of  the  trial  court;  and  the  party  wish- 
ing to  revise  such  bill  of  costs  must  show,  in  his  bill  of  exceptions,  that 

these  circumstances  did  not  exist.     Randolph  v.  Perry,  659. 

« 

CO-TENANCY. 

L  Possession  of  One  Zqist  Tenant,  or  tenant  in  common,  is  prima  facie  tha 
possession  of  his  co-tenant,  and  such  possession  can  never  be  considered 
as  adverse,  unless  attended  with  circumstances  demonstrative  of  an  ad- 
verse intent.     Lodge  v.  Patteraon,  335. 

2.  Actual  Notice  is  not  Necessary,  however,  before  the  possession  of  one 
joint  tenant  or  tenant  in  common  can  be  considered  as  adverse  to  his  co- 
tenant.  Circumstances  from  which  such  co-tenant  can  infer  that  it  is 
adverse  will  be  sufficient.     Id, 

8.  One  Joint  Tenant,  or  Tenant  in  Common,  can  not  erect  buildings  or 
make  improvements  on  the  common  property  without  the  consent  of  hit 
oo-tenants,  and  then  claim  to  hold  the  common  property  until  reimbursed 
a  proportion  of  the  moneys  expended.     Crest  v.  Jack,  353. 

4.  Ir  A  Co-tenant  of  a  Chattel  Destroy  it,  it  is  a  conversion  for  which 
trespass  or  trover  will  lie.     Tubba  v.  Richardson,  570. 

C  The  Sale  of  Less  than  the  Whole  of  a  Chattel  by  a  tenant  in  commoa 
IS  not  a  conversion;  whether  the  sale  of  the  whole  is,  qucere,     LL 

See  Partition. 
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COVENANT. 

CoYESAXtT  KAT  BS  MAINTAINED  npon  a  oontract  in  writing  by  whioh  pkint- 

iffagroed  to  do  the  briok-work  on  the  defendant's  warehonse,  to  reoover 

the  contract  price  for  the  work  performed,  although  not  done  aoootding 

to  the  contract;  but  the  plaintiff's  recovery  will  be  limited  to  the  priM 

agreed  upon,  less  a  sum  sufficient  to  compensate  the  defendant  for  the 

damages  resulting  from  a  failure  to  perform  the  work  as  agreed.     Liggei 

Y.  Smith,  368. 

See  Contracts,  3,  4. 

COVENANTS  IN  DEEDa 

L  A  CoyxNANT  NOT  TO  Ebbgt  a  Buildino  on  thb  Gbantob's  Laxd  in 
front  of  the  tract  conveyed  runs  with  the  land,  and  passes  to  an  nwigntii 
without  any  separate  assigmnent  of  the  covenant.  Watertown  y.  Oowen^ 
80. 

&  Thb  Gbanteb  or  an  Easxhent  is  entitled  to  an  injunction  to  restciiii 
the  erection  of  buildings  on  the  servient  tenement  in  violation  of  a  ooy« 
■  enant  not  to  do  so.     Id, 

S.  A  ExMOTB  AasiONXB  MAT  SuB  UPON  A  CoTBNANT  running  with  the  land, 
whether  or  not  he  has  taken  from  his  immediate  grantor  with  wanantj. 
Markkmd  v.  Crumps  230. 

4.  No  Intebmediate  Grantob,  though  with  warranty,  can  sue  upon  sooh 
oovenant,  unless  he  has  previously  made  good  to  his  grantee  his  dsmsflw 
suffered  by  the  breach  of  the  covenant.    Id, 

0w  Measure  of  Damages  upon  Covenant  Bunntno  with  thb  Labd. — 
Where  a  grantee  with  warranty  has  recovered  against  his  grantor^  affeav 
eviction  suffered,  the  latter  may  recover,  upon  a  prior  oovenant  of  quiet 
enjoyment,  the  amount  he  has  been  obliged  to  pay  his  grantee.    Id, 

i.  Rxcx)yERT  Allowed  upon  a  Covenant  op  Warranty,  upon  eviotion, 
is  the  amount  of  purchase  money  paid,  together  with  interest     Id, 

7.  A  Covenant  that  the Qbanteb  shall  Keep  and  Maintain  aPakiitioh 

Fence  between  the  lands  conveyed  and  those  of  the  grantor  runs  with 
the  land.    Kellogg  v.  Robinaon,  550. 

8.  A  Declaration  on  a  Breach  of  a  covenant  against  ineumbranoes  is  bad 

upon  demurrer,  when  the  incumbrance  is  created  by  an  andent  deed  with 
whioh  the  title  of  neither  party  to  the  action  is  connected.    Id, 

CRIMINAL  LAW. 

L  Where  a  Statute  Creates  an  Offense,  or  changes  the  nature  of  ooa 
known  at  the  common  law,  the  indictment  should  be  drawn  in  referenea 
to  the  provisions  of  the  statute  and  conclude  contra  formam;  but  if  the 
statute  is  only  declaratory  of  the  common  law,  the  indictment  need  not 
so  conclude.     People  v.  EnocJi^  197. 

2.  The  Orjkct  of  the  Revised  Statutes  Eelattvb  to  Homioidb  waa  nol 
to  create  a  new  offense  of  murder,  but  to  restore  the  ancient  common  law 
on  the  subject,  and  to  distinguish  between  a  felonious  killing  with  malioa 
aforethought,  and  a  felonious  killing  without  such  malice.    Id, 

8.  A  Common  Law  Indictment  for  murder  is  proper  under  the  revised  stat- 
utes, but  a  conviction  can  not  be  had  of  a  felonious  homicide  with  malioa 
aforethought,  unless  the  evidence  brings  the  case  within  the  statutory 
deiinitioD.     Id. 
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L  When  thb  Execution  of  a  Sentxngb  is  Respited  until  a  particular  day, 
the  sheriff  must  then  execute  the  judgment,  unless  a  further  respite  is 
granted,  or  the  judgment  has  been  reversed  in  the  mean  time;  and  a 
haheoB  corpus  need  not  be  sued  out  before  the  sentence  can  be  ez* 
ecuted.    Id, 

S»  Upon  Lapse  of  Day  Fixed  for  Bxecutiok  of  Semtenob  of  Death,  with- 
out the  8<*ntenoe  being  carried  into  effect,  a  new  day  must  be  fixed  for 
the  execution.    State  y.  Kitchens,  410. 

ii  SlATB  HAS  NO  RlOHT  OF  APPEAL  AFTER  A   VeRDICT   OF  AOQVITTAL  On  a 

criminal  charge.    State  v.  Solomons,  4d0. 

7«  Adiossion  of  Incompetent  Evidencb  wrrHOUT  Objection  is  no  gronnd 
for  reversing  a  judgment  in  a  criminal  case.  Per  Catron,  C.  J.  Peck, 
J.,  contra,    EweU  v.  State,  480. 

flL  Where  the  Venue  is  not  Proved  in  a  criminal  case  as  appears  from  the 
bill  of  exceptions  setting  out  the  whole  evidence,  the  judgment  against 
the  prisoner  must  be  reversed.    Id, 

%  One  Indicted  for  Horse-stealino  can  not  plead  as  a  defense  to  the 
charge,  that  the  crime  was  committed,  if  at  all,  prior  to  a  conviction 
against  him  for  negro-stealing,  for  which  he  had  received  a  pardon. 
Hawkins  v.  States  641. 

1€L  Neither  ACk>NVicnoN  nor  Pardon,  for  a  particular  offense,  can,  in  Ala- 
bama, operate  as  a  bar,  or  diBchaige  of  any  other  distinct  offense.    Id, 

See  CoNSPmAcr;  Homicide. 
DAMAGES. 

L  SXATBMENT  OF  DAMAGES,  SUBMITTED  WITH  A  ViEW  TO  A  Ck>MPR0MISE,  doeS 

not  preclude  a  purchaser  of  goods  from  recovering  his  actual  damages 
from  a  breach  of  a  warranty  in  the  sale,  where  the  compromise  is  not 
accepted.    Bed>ee  v.  Robert,  132. 

S,  Mrasurb  of  Damages  upon  thb  Breach  of  a  contract  not  to  use  ootton 
presses  for  compressing  cotton,  is  the  injury  sustained,  and  not  the  con- 
sideration paid  for  entering  into  such  contract.     Terry  v.  Eslava,  626. 

S.  Aggravation  of  Damages  for  Injuries  to  Personal  Propertt. — ^In  an 
action  on  the  case  for  an  injury  to  personal  property,  the  fraudulent  and 
malicious  motives  of  the  defendant,  in  perpetrating  the  injury,  may  be 
taken  into  consideration  in  estimating  the  damages.  AferriUs  v.  Tarijf 
Mantif.  Co.,  682. 

4.  Bulb  of  Damages  in  Trespass  and  Case  is  the  same,  in  this  respect.    Id, 

flee  AssAUi/r  and  Battery,  1,  2;  Common  Carriers,  2;  Coybnants  in 

Deeds,  5,  6. 

DEBTOB  AND  CBEDITOB. 
See  Tender. 

DEDICATION. 

L  Dedication  of  Lands  for  Streets. — When  the  owners  of  urban  property 
have  laid  it  out  into  lots,  with  streets  and  avenues  intersecting  the  same, 
and  have  sold  their  lots  with  reference  to  such  a  plat»  they  can  not  re- 
sume Qontrol  over  the  property  so  as  to  deprive  their  grantees  of  the 
benefit  of  having  such  streets  kept  open.      Watertown  v.  Covoent  80l 
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2.  The  same  Principlb  is  Affligablx  to  a  dedication  of  lands  to  be  oaed  at 
an  open  square  or  public  walk.     Id. 

8.  Where  One  has  Dedicated  Lands  vob  a  Pitbuo  Square,  no  speoiai 

covenant  is  necessary  to  authorize  his  grantees  to  insist  upon  the  sqwa 
being  kept  open.     Id, 

4.  Dedication  bt  the  Owner  to  a  Public  Use,  of  lands  which  are  used  for 
the  object  contemplated  by  him,  inures  as  a  grant,  and  the  existence  of 
a  grantee  is  not  essential  to  its  validity.     Brawn  v.  Manning^  255. 

&  Acceptance  of  such  Lands,  and  their  use  by  the  public  for  the  object  in- 
tended, works  as  an  estoppel  in  paU,  precluding  the  donor  and  aM  claiaH 
ing  in  his  right  from  asserting  any  ownership  inconsistent  with  snoh  nas^ 
Id, 

6.  Acknowledgment  and  Rbcordino  of  Town  Plat  tnmsfers  the  fee  of 

land  thereon  dedicated  to  public  use  to  the  county,  and  secures  its  use  i» 
the  purposes  designated  on  the  plat.    Id. 

7.  Authoritt  of  Agent  to  Lay  out  Plat  of  Town  is  proved  by  the 

cation  of  the  proprietors,  evidenced  by  their  laying  out  the  streets 
numbering  the  lots  in  accordance  with  the  plat,  and  by  their  referring  to 
it  in  their  deeds  as  the  "  recorded  town  plat*'    Id. 
ft.  Inhabitant  of  a  Town,  Living  and  Holding  Propebtt  contiguous  to  a 
public  square,  may  maintain  a  suit  to  declare  the  title  to  such  squara^ 
and  to  have  buildings  erected  thereon  abated  as  nuisances.     Id, 

9.  For  a  Dedication  of  Lands  to  Pubuc  Use  no  particular  form  of  words 

is  necessary;  it  may  be  without  deed.     State  v.  Trask,  554. 

10.  There  must  be  a  Clear  Intention  to  Dedicate  and  an  act  of  aooept- 
ance  on  the  part  of  the  publia     Id. 

11.  Long-continued  Usage  ls  Evidence  of  the  public  right,  but  must  Iw 
considered  in  connection  with  the  intention  of  the  owner  to  dedioate. 
Id. 

12.  A  Part  of  the  Land  Dedicated  mat  be  Appropriated  and  the  reridud 
relinquished.    Id. 

13.  The  Question  of  Appropriation  is  for  the  jury.    Id. 

14.  Where  the  Public  Relt  upon  Usage  as  evidence  of  the  ri^t^  that  li^it 
can  not  be  more  extensive  than  the  usage.     Id. 

16.  Parts  of  a  Deed  Inconsistent  with  the  Manifest  Intent  will  b« 
rejected.    Id. 

16.  Even  wherk;  she  Particular  Use  has  Ceased,  the  pnblio  haveaoqvired 

a  right  which  can  not  be  disregarded.    Lands  were  dedicated  for  the 

erection  of  a  court-house;  relying  on  this  dedication,  dwellings  were 

built,  bordering  on  the  lot,  and  the  dedication  was  pronounced  izrovo- 

cable;  notwithstanding  the  state  court  was  afterwards  moved  to  anothsr 

town.    Id. 

See  Municipal  Corporations,  6,  7. 

DEEDS. 

COHTSTANCE  PROVED  AND  REGISTERED  UNDER  THE  ACT  OF   1715,  thoUgh  IIOl 

founded  on  a  valuable  consideration,  has  the  same  effect  as  a  deed  of 
bargain  and  sale  or  f eoffinent  would  have  had  before  that  act.  TVni/  v. 
Campbell,  50a 

See  Evidence,  14;  Husband  and  Wife,  4;  Mortgages,  1. 
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DEPOSITION. 
See  Etidencs,  23. 

DEVISES. 
See  LiOAOizs  Ain>  Lsqatib. 

DISCONTINnANCK 
See  Husband  and  Witi^  8. 

DIVORCE. 

L  OosmoKATiOK  OB  BaoBiiciNATioN,  to  be  taken  advantnge  of  in^  a  nit  for  • 
diToroe,  ahoald  be  urged  by  way  of  flpecial  plea,  or  inaisted  on  In  tho 
amwer  aa  a  defense.    Smith  v.  Smith,  75. 

%  DoiMDAirr  IK  A  Suit  vor  a  Divobcb  may  deny  the  adnltery,  and  Imbl 
in  the  same  answer  that  it  haa  been  oondoned  if  oommitted;  and  may  ael 
op  acts  of  adultery  by  the  complainant  in  bar  of  the  suit. .    Id, 

8.  A  DiYOBCB  WILL  BS  DENIED  where  it  appears  that  the  injured  party,  with 
fall  knowledge,  has  forgiven  the  injury,  where  there  has  been  no  sabse- 
qnent  misconduct;  or  where  it  appears  that  the  adultery  was  oommitted 
by  the  procurement  or  with  the  connivance  of  the  complainant.    Id, 

i.  Condonation  is  a  Conditional  Foboiyensss,  and  a  repetition  of  the 
injury  revives  the  condoned  adultery.     Id, 

L  Tbb  Adultery  or  the  Husband  before  or  after  the  adultery  of  the  wife 
ia  a  oondusi ve  bar  to  a  suit  for  a  divorce  brought  by  him.  The  husbaad'a 
adultery  any  time  before  the  final  decreewiU  bar  hfs  suit  for  a  diyoroe»  and 
aaj  be  availed  of  by  a  supplemental  answer.    Id, 

DOWER. 

1  DowAOiB  IS  NOT  Bound  to  Notice  a  Division  or  thi  Bbvsbsion  in  the 
dower  estate  among  the  heirs.    Owen  v.  Hyde,  407. 

&  Dowager  is  not  Ouiltt  of  Waste  in  Cuttino  Timbbb  on  one  of  the  lota 
induded  in  the  dower  estate,  not  necessary  for  her  support,  but  for  por- 
posea  of  profit,  if  the  whole  dower  estate  doea  not  reoeive  lasting  injury 
thereby,  but  sufficient  timber  remains  tot  the  permanent  use  of  the  es- 
tate, although  part  of  the  timber  is  used  for  fencing  on  another  lot  of  the 
dower  estate  assigned  to  a  different  heir.    Id, 

IL  Clbabino  or  Tdcbeb  Land  vob  Purposes  or  Cui/mrAiiON,  on  part  of  tho 
dower  estate,  where  the  land  already  cleared  is  old  and  worn  out^  and 
enough  timber  is  left  for  permanent  use,  is  not  waste  in  this  ooontqr* 
though  it  might  be  otherwise  in  England.    Id, 

See  Lboaoies  and  Lboatbes,  10^  11. 

DURESS. 
See  Arrest,  1. 

EASEMENTS. 
See  Covenants  in  Deeds,  2. 

EJECTMENT. 
L  Outstanding  Title  is  no  Defense  in  Ejectment,  to  a  ierre  tematU  sued 
upon  a  sheriff's  deed  of  his  interest  in  the  premises.     Aveni  v.  Beadt  603. 
Am.  Dio.  Yoi..  XXYII— 50 
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2.  liAXDLOBD  CLLN  NOT  JoiN  AS  Ck>-DEFENDANT  with  hU  tenant  saed  upon 
such  deed,  for  the  reason  that  his  interests  can  not  be  affected  in  the 
suit,  as  plaintiff  recovering  on  such  deed  comes  into  the  exact  estate  of 
defendant,  and  will,  therefore,  if  defendant  be  a  tenant,  be  after  his  re- 
covery also  tenant  with  the  same  rights  and  disabilities.     Id, 

See  License,  6;  Probate  Courts,  15,  19. 

EMINENT  DOMAIN. 

1.  Right  of  Each  Navigator  of  a  Public  River  to  the  Use  of  the  Bank, 
is  subject  to  the  sovereign  power  of  eminent  domain,  by  the  exercise  of 
which  power  any  particular  portion  of  the  bank  may  be  appropriated  U> 
exclusive  use  as  a  ferry  or  other  landing,  if  the  public  good  requires  it. 
Memphis  v.  Wright,  489. 

1.  Eminent  Domain,  Municipal  Corporation  may  Exercise,  When. — A 
municipal  corporation  having  power  by  its  charter  ''to  do  all  things 
necessary  to  be  done  by  corporations,"  may  appropriate  a  put  of  the 
bank  of  a  public  river  within  its  limits,  to  exclusive  use  as  a  steamboat 
landing,  and  prohibit  the  landing  of  otlier  water  craft  there.  Thus,  the 
city  of  Memphis,  having  such  a  clause  in  its  charter,  has  power  to  oon- 
deron  for  use  as  a  steamboat  landing,  any  portion  of  the  bank  of  th« 
Mississippi  river  within  its  limits.     Id. 

EQUITY. 

1.  A  Court  of  Chancery  will  not  Refuse  to  take  Jurisdiction  of  »  oaa» 
merely  on  the  ground  that  the  complainant  has  a  perfect  remedy  at  law, 
if  the  parties  have  submitted  themselves  to  the  jurisdiction  of  the  chan- 
cellor without  objection.     Bank  of  Utica  v.  Utiea,  72. 

S.  Discovery  not  an  Independent  Ground  of  Equity  JuRiSDicnoN.— 
Equity  will  assist  the  jurisdiction  of  a  court  of  law  by  requiring  disoov- 
ery  in  a  proper  case,  but  will  not  retain  a  bill  seeking  other  relief,  where 
the  discovery  sought  is  the  only  equity.     Kinloch  v.  Hamlin,  441. 

B.  A  Bill  in  Equity  will  not  Lib  upon  One  of  Dependent  Covbnantb  in 
the  absence  of  a  showing  by  plaintiff  of  a  performance,  or  of  a  valid 
excuse  for  the  non-performance  of  the  covenants  incumbent  upon  him- 
self.    Id. 

4.  Equity  can  not  Subject  Stock  Held  by  a  Judgment  Debtor  in  aa  in- 
corporated company  to  payment  of  the  judgment,  after  the  return  of  an 
execution  unsatisfied  at  law.     Erwin  v.  Oldham,  458. 

&  Withholding  a  Written  Agreement  by  One  of  the  Parties,  bo  that 
no  copy  can  be  obtained,  and  under  such  circumstances  that  an  actioQ  al 
law  can  not,  on  account  of  such  withholding,  be  properly  prosecnted, 
entitles  the  other  party  to  relief  and  accounting  in  equity.  SturtevoMi  ▼. 
Ooodc,  686, 

(^  A  Bill  in  Equity  biay  be  Dismissed  at  any  time  during  the  pendency  of 
the  suit,  for  want  of  equity  apparent  upon  its  face.  Haughy  v.  Stra$ig^ 
848. 

7.  Equity  will  not  Relieve  against  a  Judgment,  for  matter  that  mi^l 

have  been  availed  of  as  a  defense,  to  the  action  in  which  the  judgmsot 
was  obtained.     Id, 

8.  Equity  will  not  Grant  Relief  as  to  matters  of  which  there  is  ooncar- 
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i«Qt  Juriadictioii  at  law,  if  these  matteiB  have  been  already  submitted  to 
and  passed  npon  by  the  latter  forum.  Id, 
f  .  Remedy  ow  a  Crkditob  by  ExscnrioN  is  not  adequate,  so  as  to  prevent  a 
resort  to  equity  to  subject  to  payment  of  the  debt,  property  mortgaged 
to  a  surety  for  such  debt  for  his  indemnity,  where  the  debtor's  whole 
property  is  under  mortgage,  and  it  does  not  appear  that  the  equity  of  re- 
demption possesses  any  ascertainable  value.  New  London  Bank  v.  Lee, 
713. 

10.  Whxbk  thxbb  ars  Many  Cbsditobs  having  an  interest  in  aoontroversy, 
some  may  sue  in  a  court  of  equity  in  behalf  of  themselves  and  the  others. 
Id. 

11.  Ck>UBT  or  Equity  will  Eequibx  all  Persons  Interested  to  be  made 
parties  to  a  proceeding  affecting  their  interests;  but  although  this  is  a 
general  rule,  it  is  subject  to  the  discretion  of  the  court.    Id. 

12.  Objection  of  a  Want  of  Proper  Parties,  after  answer  filed,  and  a  re^ 
port  of  the  facts  of  the  case  by  a  committee,  is  unsustainable.    Id, 

ISb  Bbmsdy  at  Law  must  be  Clbab  and  Complete  where  the  ezistenoe  of 
such  remedy  is  made  an  objection  to  a  resort  to  equity.    Id, 

See  Fraud  4;  Mabshalino  Assets;   Plbadino  and  Practioe;  Speouio 

Performanob. 

ESCHEAT. 

L  Aa  Inquisition  in  Case  of  Escheat,  which  fails  to  find  that  the  decedent 
died  intestate,  and  without  heirs  or  any  known  kindred,  is  a  nullity, 
and  a  transcript  of  such  finding  is  not  a  Uen  on  the  lands  of  him  in  whose 
bands  the  estate  is  found  to  be.     Ramsey^s  appeal,  301. 

t.  Under  the  Statute  of  Virqinia,  1  Rev.  Code,  c.  82,  sec.  7,  in  a  mon' 
Mtrans  de  droU,  or  petition  of  right  to  an  inquisition  of  escheat,  the  men- 
strant  is  plaintiff.    French  v.  CommontoeaUh,  613. 

t.  Judgment  of  Amovbas  Manus  can  not  be  rendered  against  the  common* 
wealth  in  such  proceeding,  unless  the  monstrant  show  title  in  himself.  Id. 

4  Statute  of  Virginia,  1  Rev.  Code,  c.  86,  sec.  40,  declaring  entries  on 
lands  that  have  been  settled  for  thirty  years  prior  to  the  entry  or  loca- 
tion, etc.,  invalid,  and  releasing  the  comnConwealth's  title  thereto^  has 
no  application  to  escheated  land.     Id. 

ESTOPPEL. 

L  Admission  of  Another's  Title  to  Land,  with  an  agreement  to  purchase 
bcm  him,  estops  a  party  and  his  assignee  from  setting  up  a  prior  title 
in  himself,  where  there  has  been  no  mistake  or  imposition.  Sayles  v. 
SmUh,  117. 

&  Where  the  Owner  of  Land  Stands  by  and  permits  another  to  expend 
his  money  in  improving  it,  he  may,  in  equity,  be  compelled  to  surrender 
his  title,  on  receiving  compensation,  or  else  to  pay  for  the  improvements, 
provided  he  has,  by  his  conduct,  encouraged  the  other  to  make  the  im- 
provements, or  has  so  conducted  himself,  while  they  were  being  placed 
upon  the  land,  as  to  make  it  a  fraud  in  him  to  take  them  without  pay- 
ing their  value.     Crest  v.  Jack,  353. 

S.  Mere  Silence  on  the  Part  of  the  Owner  of  land  will  not  be  sufficient 
in  equity  to  relieve  one  who  is  pcrfectiy  acquainted  with  the  rights,  or 
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htm  the  meaaB  of  becoming  ao,  and  yet  wiUfnlly  indils  on  ezpending 
money  in  the  improvement  thereof.    Id, 

See  Lanblokd  and  Tekaiit. 

EVIDENCE. 

L  Thi  Rbmotb  and  GoNTuroEKT  Intxbxst  or  a  Cobpobatok  In  a  mere  mn- 
nioipal  corporation,  is  not  sof&cient  to  ezclode  him  aa  a  witneaa  in  behalf 
of  l^e  corporation.     Watertown  y.  Cotoen,  80. 

SL  Dbclakations  of  Parties  whilb  Exgagbd  in  a  Combination  to  procure 
a  fraudulent  sale  of  a  debtor's  goods  are  admissible  as  part  of  the  re$  geaki 
to  prove  such  combination,  in  an  action  by  a  defranded  creditor  who  had 
a  bill  of  sale  of  the  gooda,  against  a  purchaser  at  such  sale.  Crarff  v. 
Sprague,  llOl 

S.  Pabtt  Calling  a  Witness  Interested  agauybt  Hm  la  Estopfed  from 
objecting  to  his  competency  and  credibility,  only  so  far  aa  that  trial  la 
concerned.    Id» 

4.  Testihont  of  an  Inucbested  Witness,  since  Dbobased,  can  not  bo 
proved,  in  a  second  trial,  by  the  party  in  whose  favor  he  was  intereated, 
against  the  objection  of  the  other  party,  though  he  was  the  latter'a  wit- 
ness on  the  first  triaL     Id. 

0w  Admission  of  Incompetent  Testimony  is  no  ground  for  a  new  trial  when 
the  same  facts  were  sufficiently  proved  by  competent  testimony.     Id. 

6L  Pebson's  Declarations  can  not  be  proved  by  a  party  who  can  call  him  aa 
a  witness.    Bristol  v.  Dann,  122. 

7»  Declarations  of  a  Payee  who  has  Gcabantsed  the  Note  are  not  ad- 
missible in  favor  of  the  makers  in  an  action  by  a  subsequent  holder.    Id. 

8b  Proof  of  the  Voluntary  Destruchon  of  a  Note  by  the  Payee,  with- 
out any  explanation  of  the  act,  consistent  with  an  honest  or  justifiaUs 
purpose,  is  insufficient  to  let  in  secondary  evidence  of  its  contents. 
Blade  v.  Noland,  126. 

0.  Plaintiff  is  a  Competent  Witness  to  Prove  the  Loss  of  a  note^  but  not 
where  he  has  designedly  destroyed  it.    Id. 

10.  Where  Part  of  a  Witness'  Testimony  is  Competent,  an  objeotioo  to 
the  whole  of  it  is  too  broad,  and  must  be  disallowed.    Beebe  v.  BuU^  150l 

11.  Entries  of  thb  Sale  of  Goods  in  a  book  of  original  entry  made  at  tha 
time  of  sale,  but  before  delivery,  are  not  competent  evidence  to  prove  a 
delivery  of  such  goods.     Rhoada  v.  Oatd,  277. 

12.  Such  Entries,  to  be  Evidencb  of  Delivery,  should  be  made  at  tlM 
time  the  goods  are  delivered,  or  immediately  afterwards.    Id. 

18.  Arbitrary  Signs  or  Marks  affixed  to  the  entry  of  each  article  in  a  book 
of  original  entry,  for  the  purpose  of  indicating  that  it  has  been  delivered, 
and  to  prevent  a  second  delivery  of  similar  articles,  are  not  evidence  of  a 
delivery,  it  not  appearing  by  whom  they  were  affixed.     Id. 

li.  Parol  Evidence  is  Inadmissible  to  show  that  a  deed,  which  by  Its 
terms  conveys  certain  real  estate  to  two  persons  as  tenants  in  commoo, 
was  intended  to  convey  it  to  them  as  partners,  and  that  it  is  partner- 
ship property.    Hale  v.  Henrie,  289. 

I&  Entries  Made  in  a  Book  of  Original  Entries  from  memoranda  made 
on  loose  scraps  of  paper  at  the  time  the  transactions  occurred,*  and  which 
have  been  carried  in  the  pocket  for  several  days,  are  not  evidence  to 
«harge  a  party.     Vicary  v.  Moore,  323. 
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Ift  A  FkaaoK  in  Whom  an  Outstandino  Tmx  to  the  land  in  oontrovany  is 
alleged  to  exist  is  not  a  competent  witness  for  the  defendant  in  an  action 
of  ejectment.     Lodge  v.  Patterson^  335. 

17.  EviDSNCS  OF  WHAT  A  Decsaskd  Witnbss  testified  upon  a  former  trial » 
is  admissible  upon  a  second  trial  of  the  case.     StaU  v.  De  WiU^  371. 

18.  Thx  Notes  or  thk  Pbbsidino  Judge  in  relation  to  what  snch  witness 
said,  are  not  per  ee  evidence,    fd. 

19.  The  Wife  is  a  Competent  Witness  against  the  Husband,  on  his  trial 
for  a  personal  outrage  committed  by  him  upon  her.     State  v.  Boyd,  376. 

90l  Declarations  of  Plaintiff's  Ancestor,  upon  various  occasions,  run- 
ning through  the  whole  period  of  the  possession  of  defendant's  prede- 
cessor, introduced  by  defendant  for  the  purpose  of  showing  the  charac- 
ter of  that  possession,  will  render  admissible  in  plaintiff's  favor  the  dec- 
larations of  the  same  person  made  during  the  same  period,  explanatory 
of  the  possession,  though  not  made  at  the  very  times  at  which  the  dec* 
lacations  relied  upon  by  defendant  were  spoken.  Sumner  v.  Murphy^ ' 
397. 

n.  Record  of  a  Suit  for  the  Recovert  of  Land  can  not  be  evidence  in  an 
action  against  the  defendant  for  the  recovery  of  rent  of  the  premises^ 
and  therefore  one  interested  in  the  event  of  the  latter  suit  is  yet  com- 
petent to  testify  in  the  former.     Id. 

22.  The  Declarations  of  One  of  Several  Joint  Ck>VBNANT0RS,  relative 
to  the  matter  of  covenant,  are  evidence  against  the  others.  Cotiih  y. 
Cave,  404. 

23.  The  Deposition  of  a  Deceased  Person,  taken  in  the  absence  of  the  da* 
fendant  in  a  criminal  action,  is  inadmissible.    State  v.  HtU,  406. 

24.  A  Death -RED  Declaration,  contained  in  the  form  of  a  deposition 
taken  before  the  deceased  was  conscious  of  his  approaching  end,  is  good, 
if  after  he  was  conscious  of  his  state,  and  very  shortly  before  his  death, 
the  deposition  was  reaffirmed  by  him,  after  having  heard  it  read  ov«r. 
State  V.  Ferguson^  412. 

85u  Declarations  of  One  of  Several  in  Commitnitt  of  Interest  ob 
Design,  relative  to  the  subject-matter  whereof  the  community  exists,  art 
admissible  in  evidence  against  the  others;  therefore,  where  a  combination 
to  defeat  creditors  by  fraudulent  transfer  exists,  declarations  of  the  grantor 
subsequent  to  the  transfer  are  adnussible  against  his  grantees.  Beil  v» 
Coiel,  448. 

26.  The  Wife  is  a  Ck>MPBTBNT  Witness  wherever  the  husband  would  be. 
Id. 

27.  Reputation  is  Sufficient  Evidence  of  Relationship  between  the 
parties  on  an  indictment  for  incest.     Etoell  v.  State,  480. 

28.  Burden  of  Proof  Rests  upon  the  Defendant  in  an  action  of  slander, 
where  he  is  charged  with  saying  that  an  affidavit  made  by  plaintiff  was 
false,  and  to  which  he  pleads  justification,  to  show  that  the  affidavit 
was  untrue,  and  not  upon  the  plaintiff  to  show  that  it  was  true.  Hinch' 
man  v.  Lawson,  622. 

29.  The  Record  of  the  Judgment  of  a  Court  of  a  Sister  State,  is  at- 
tested in  sufficient  compliance  with  the  requirements  of  the  act  of  con- 
gress regulating  the  authentication  of  records,  wberc  the  certificate  of 
the  presiding  judge  is  to  the  effect  that  the  clerk  attesting  is  the  clerk 
of  the  court  at  the  time  of  his,  the  judge's  certificate,  without  further 


790  Index. 

stetiiig  that  he  was  olerk  at  the  date  of  attestation.     Merrhoelher  w, 
Garvin,  8S0. 
MX  Rscx>RD  07  A  Dbed  not  Rbcorded  within  a  Ybab  after  rs  Eu- 
ODTION  is  admissible  under  the  former  act  of  assembly  of  DelawarSb 
^  Roach  y.  MaHin,  746. 

Bee  AoENCT,  4,  5;  Common  Cabbisbs,   10,  11;  JnaiSDicrnoN,  1;  UaAomi 

EXECUTIONS. 

I.  AoriTAL  PoasKSSioN  or  Land  may  bb  Delivered  to  a  person  by  tht 

sheriff  under  a  writ  of  possession,  although  the  land  was,  at  the  time  el 

the  delivery,  covered  with  water.     Pernne  v.  Bergen,  63. 
t.  Bona  Fide  Purchaser  for  Value,  after  a  Levt  of  sn  execution,  takoi 

the  title  subject  thereto.     Butler  v.  Maynard,  100. 
&  Lkavino  the  Propertt  in  the  Defendant's  Possession  for  a  resaoa- 

able  time,  after  a  levy,  without  improper  motive,  is  not  per  «e  fraadulenti 

but  it  is  otherwise  where  there  is  unreasonable  delay.     Id, 
4.  Omfttino  to  Proclaim  a  Levt,  at  the  time,  though  by  direction  of  tht 

plaintiff,  is  not  per  ae  fraudulent,  so  as  to  impair  the  effect  of  the  levy  as 

against  a  honafde  purchaser.     Id, 

6.  Fraudulent  Execution  Sale,  Procured  bt  a  Combination  between 

the  debtors  and  others  to  defeat  the  claim  of  a  lien  creditor,  is  void  as  to 
him,  where  the  purchaser  has  notice  of  his  claim.      Crary  v.  Sprtigue, 
110. 
0.  Execution  Sale  of  Property  for  a  Grossly  Inadequate  Price  is  a 
strong  circumstance  to  show  fraud.     Id, 

7.  Unsioned  Indorsement  by  a  Justice,   Renewing  an  Execution,  is 

void,  and  the  process  being  thereby  defective  on  its  face,  will  not  proteel 
the  officer  who  executes  it.     Barhydt  v.  VaUc,  124. 

8.  Fraud  in  a  Purchase  at  Execution  Sale  can  not  be  takem  advantage 

of  by  strangers  to  the  execution.    Den  v.  Oraiham,  226. 

9.  A  Fnoti  Facias  Issued  and  Levied  upon  the  Debtor's  Pbopebty,  with 

instructions  to  stay  farther  proceedings  for  the  present,  the  object  being 
merely  to  secure  the  payment  of  the  judgment,  will  be  postponed  to  a 
JL  fa,  subsequently  issued  on  another  judgment  against  the  same  debtor 
which  has  been  regularly  acted  upon.     Hickman  v.  Caldwell,  274. 

10.  Sheriff's  Deed  is  Conclusive  Evidence  of  the  right  of  possession  in 
the  purchaser  against  the  defendant  in  execution  and  all  claiming  nnder 
him  after  the  judgment,     ffale  v.  Henrie,  289. 

II.  Matters  of  Defense  accruing  subsequent  to  a  judgment,  and  prior  to  a 
sale  thereunder,  such  as  payment,  satisfaction,  and  the  like,  should  be 
taken  advantage  of  by  motion  to  stay  proceedings  or  to  set  aside  the 
process.  They  can  not  be  set  up  to  defeat  a  purchaser's  right  of  posMS 
sion,  acquired  by  virtue  of  a  sheriff's  deed,  made  in  pursuance  of  a  sale 
under  such  judgment.     Id. 

12.  When  the  Summary  Proceedinq  given  by  the  act  of  April  6,  1802,  is 
resorted  to  for  the  purpose  of  obtaining  possession  of  land  sold  at  sheriff  • 
sale,  a  person  who  claims  the  land  by  title  paramount  to  the  judgment 
nnder  which  the  sale  has  been  had,  may,  on  making  the  affidavit  and  en- 
tering into  the  recognizance  required,  stay  such  proceedings,  and  have 
his  title  tried  in  the  court  of  common  pleas.     Id, 
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iSL  Upon  Such  T&ial  thb  only  Matter  in  Issue  is  the  title  avezred  hy  the 
defendAnt  in  his  affidavit,  and  he  will  not  be  permitted  to  show  that  the 
judgment  on  which  the  land  was  sold  had  been  paid  prior  to  the  sale,  al- 
though the  purchaser  who  seeks  to  recover  possession  of  the  land  was  the 
plaintiff  in  that  judgment.    Id, 

14.  OmasiOK  or  asy  Matxrial  Fast  of  an  inquisition  may  be  oorreoted  by 
paroL    Id, 

Uk  An  Aoreeuxnt  bt  the  Plaintut  to  a  temporary  stay  of  exeoution.  In 
consideration  of  the  defendant  confessing  judgment,  will  not  exonerate 
the  special  bail  in  the  action.     Johnson  y.  Bayer,  903. 

Itt.  A  Statute  Authorizino  Sheriffs  to  Make  Deeds,  in  pursuance  of  the 
levy  and  sale  made  by  their  predecessor,  if  the  latter  **ia  dead,  remgned, 
or  removed  from  office,"  extends  to  a  removal  from  office  brought  about 
by  the  expiration  of  the  incumbent's  term  of  office.  Martin  v.  WU* 
ftottme,  S9d. 

17.  A  MiSEBorrAL  in  a  Sheriff's  Deed,  of  the  facts  authorizing  his  conv^- 
ance,  will  not  avoid  the  deed,  if  the  necessary  facts  actually  exist.    Id, 

18b  Caveat  Emptor  Applies  to  Execution  Sales,  and  bars  a  purchaser  a* 
such  sale,  who  has  suffered  a  recovery  of  the  property  bought,  by  titlt 
paramount,  from  recourse  against  the  plaintiff  in  execution.  Murphy  v. 
HigginboUom,  396. 

19L  a  Bond  of  Indemnity  to  the  Sheriff,  to  protect  him  from  the  conse- 
quences of  a  sale  under  execution,  has  no  effect  beyond  the  parties  to  the 
bond,  and  will  give  a  purchaser  who  has  suffered  a  recovery  of  the  prop- 
erty bought  at  the  sale  no  additional  right  of  action.     Id. 

JOt  Description  of  Land  in  a  Return  of  a  Levy  of  Execution,  is  suffi« 
oiently  certain,  where  it  states  the  levy  to  have  been  made  on  the  rights 
title,  etc.,  of  the  judgment  debtor,  '*in  and  to  seventy  acres  of  land 
lying  on  the  west  fork  of  Stone's  river,"  since  it  may  be  made  certain. 
Swan  V.  Parker,  522. 

tL  Pabol  Evidence  to  Show  that  the  Land  Sold  under  the  execution,  in 
soch  a  case,  was  the  only  land  owned  by  the  debtor  in  the  locality  spe- 
cified in  the  return,  is  admissible.    Id. 

&  LoGALUT  AND  BOUNDARY  ARE  QUESTIONS  FOR  THE  JuRY  in  an  action  «f 
ejectment  brought  by  the  purchaser  in  such  a  case.    Id. 

S3.  Dboreb  for  Money  under  the  act  of  1787,  c  22,  sep.  2,  has  the  same 
force  as  a  judgment  at  law.    BaUU  v.  Bering,  626. 

94.  Statute  of  Frauds  of  29  Car.  IL,  relating  to  the  lien  of  executions  oa 
personalty,  is  not  in  force  in  Tennessee.    Id. 

85.  Goods  of  a  Debtor  are  Bound  by  a  Decree  Awarding  Exboutiok, 
from  the  rendition  thereof,  as  against  a  subsequent  purchaser  from  the 
debtor  before  the  execution  is  actually  issued.     Id, 

S6.  Where  an  Execution  for  the  Ck>LLECTioN  of  a  Military  Fine  recites 
that  it  was  imposed  by  C.  S.,  captain,  and  was  signed  0.  S.,  jun.,  cap* 
tain,  it  will  be  a  justification  to  the  person  acting  under  it.  Brainard  ▼. 
StUphin,  532. 

See  Schools;  Sunday,  1;  Suretyship,  6. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  Funds  Held  by  an  Administrator,  Who  is  also  Guardian  of  the  party 
entitled  thereto,  upon  a  distribution,  after  the  time  has  expired  in  which 
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to  settle  the  eetete,  ue  presamed  to  be  in  his  hands  m  gnaidiaii,  end  the 

enieties  on  hia  admiuatration  bond  are  not  liable  therefor,    Corrvff  ▼. 

BoBUy,  460. 
2L  Iv  ths  ADBONisiiuToa,  IK  SUCH  A  Cas^  has  Wasted  thx  Ebtaxb  before 

the  expiration  of  the  time  for  settlement,  that  fact  most  be  avened.    Id* 
&  An  Ezsoutoa  can  not  make  Coktragts,  in  his  Befresentative  Gbai^ 

ACTER,  that  will  bind  the  estate.     McEldery  v.  McKaizie,  643. 
4*  BzBODTOB  IS  Personally  Liable  on  Ck>NTRACTS  made  by  him  ooooeniiBf 

the  neoessary  matters,  relating  to  the  estate  which  he  represents.    /dL 
5.  The  Representatives  of  a  Deceased  Administrator  are  Respobsibli 

for  the  assets  of  the  first  estate,  converted  by  their  decedent,  dnriog  Ue 

administration,  to  those  persons  only  to  whom  the  deceased  was  during 

his  life  liftble.     Chamherlam  v.  Batea^  667. 
8t  The  Authority  or  an  Administrator  ds  bonis  non  extends  only  to  meh 

personalty  of  the  first  decedent  as  remains  unaltered  or  onoonverted  hf 

his  predecessor;  therefore  an  action  will  not  Ue  by  snoh  admuustcator, 

agunst  the  representatives  of  his  predecessor,  to  recover  the  amoont  d 

converted  aaaets  of  the  estate  in  their  hands.    Id, 

8m  Lboaoies  and  Legatees,  4;  Probate  Courts,  9, 10, 11, 12, 13;  SxT-oiir«  fi. 

FALSE  IMPRISONMENT. 

Iv  Trespass  ior  False  Imprisonment  against  a  Constable  for  taking 
the  plaintiff's  body  in  execation,  when  he  possessed  snffioiflnt  property 
•abject  to  the  writ,  the  harden  is  on  the  plaintiff  to  show  that  £mI^  and 
that  he  disdoeed  it  to  the  officer.    Barhydl  v.  Valk,  124. 

FEES. 
See  AonoNS. 

FEMES-COVERT. 
See  Husband  and  Wife;  Married  Women. 

FERRIES. 
See  Franchise, 

FORBEARANCE. 

L  Promob  to  Forbear  in  General,  withoat  adding  any  partioolar  tiaa^  i» 
to  be  anderstood  a  total  forbearance.    Clark  v.  Rusad,  348. 

t.  Promise  to  Pat  the  Debt  of  Another,  in  consideration  of  a  general  lor- 
bearaooe,  can  not  be  enforced,  if  the  original  debtor  is  sabseqoently 
saed.    Id, 

FRANCHISES. 

L  A  Grant  or  a  Ferrt  Franchise,  to  meet  pnblic  coavenience,  is  not  an 
exdasive  grant,  that  will,  on  account  of  the  prohibition  agiunst  ii|pair- 
ing  the  obligation  of  contracts,  preclude  the  legislatare  from  granting  a 
bridge  franchise,  detracting  from  its  value.  Dyer  v.  TSukaloosa  Bridge 
Co,,  655. 

t.  Where  a  Franchise  has  been  Granted  Solely  for  Pubuo  Contbv* 
lENGE,  there  can  be  no  demand  for  its  depreciation  in  value,  from  th» 
subsequent  grant  of  a  similar  francluse.    /i. 
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FRAUD. 

1  BxLAiivx  CiBonMSTAiroES  AND  CONDITION  07  Pabttbs  to  an  alleged  frand- 
ulent  contract  should  be  considered  in  determining  the  question  of  fraud; 
as  where  one  of  the  parties  is  an  artful,  shrewd  business  man,  and  the 
other  an  aged,  ignorant,  imbecile  negro  woman,  and  the  contract  is 
secretly  made,  and  its  terms  not  fully  explained.     King  v.  Cotiom^  455. 

8  Ghasaoteb  and  Sobjbct  ojt  the  Bargain,  as  being  such  as  no  sane  per- 
son, would  make,  and  no  honest  man  would  accept,  may  also  furnish 
strong  evidence  of  fraud;  as,  where  an  ignorant  old  negro  woman  was 
induced  to  sell  a  lot  constituting  her  home,  and  her  only  property,  for  a 
wagon  and  part  of  a  team,  for  which  she  had  no  use,  and  there  were  oir- 
oomstances  indicating  that  she  thought  she  was  buying  the  liberty  of  her 
husband,  who  was  a  slave.     Id, 

&    RSLBASSOF  MOBTOAGE  PROCURED  BT  FbAUD  AND  MlSRBPBESSNATION  wiU 

be  vacated  in  equity,  the  mortgage  lien  restored,  and  the  property  de- 
creed to  be  sold  for  the  payment  of  the  mortgagee.  Poore  v.  Pricey  583. 
K  F&AUD,  CoNCUKasNT  JuBisDicrrioN  IN  Oases  of.  Exists  at  Law  and  in 
Equitt,  and  the  latter  will  not  refuse  to  act,  merely  because  there  is 
also  a  remedy  at  the  former.     Id. 

See  Executions,  5,  8. 

GRAND  JURY. 
See  Indictubnts. 

GRANTS. 

L  Tbi  mobb  Certain  or  two  Inconsistent  Descriptions  of  the  boundary 
lines  of  a  grant  of  land  must  be  adopted.    Dtn  v.  Qraham^  226. 

2.  Course  and  Distance  will  prevail  in  determining  the  terminus  of  a  line 
over  the  further  description  of  this  point  as  being  "  near "  to  a  given 
object.    Id, 

I.  The  Points  of  Intersection  of  the  Lines  of  a  Grant  must  be  deter 
mined  by  survey  of  the  lines  in  the  order  of  their  description  in  the  grants 
wherever  the  calls  of  the  lines  are  of  equal  certainty;  but  if  the  descrip- 
tion of  the  posterior  line  be  more  certain,  or  if,  from  surroimding  circum- 
stances, there  be  reason  to  believe  that  its  description  is  the  more 
aoonrate,  then  the  point  of  intersection  with  the  previous  line  may  be 
detennined  by  running  such  line  reversed.    Id, 

4b  A  Prb-emptor's  Power  of  Attorney  to  Conyet  Land,  held  under  the 
pre-emption  law  of  May,  1830,  as  soon  as  patent  has  issued  therefor, 
is  void  as  an  attempted  evasion  of  the  inhibition  of  the  act  against  the 
transfer  of  pre-emption  rights  before  patent  issued;  therefore  conveyance 
under  the  power,  though  after  patent  issued,  passes  no  title.  McElyea 
▼.  Haytevy  645. 

GUARDIAN  AND  WARD. 

See  Trusts  and  Trustees. 

HABEAS  CORPUS. 
1.  Custody  of  a  Child  Brought  up  on  Habeas  Corpus  will  not  be  ordered 
delivered  to  the  legal  guardian.     The  purpose  of  the  writ  is  answered  by 
informing  the  child  that  it  is  at  liberty  to  go  where  it  pleases.     In  the 
Matter  qf  KoUman,  390. 
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2.  Idem — Bur  iv  the  Child  bb  or  too  Tender  an  Age  to  exercise  a  powvi 

of  choice,  then  the  custody  will  be  ordered  so  dekyered.    Id. 

3.  The  Retubn  of  such  Child  may  be  protected,  at  the  discrettioii  of  the 

court,  if  there  be  reason  to  fear  that  the  parent  or  goardian  will  atten^pt 
to  take  possession  or  control  of  the  child  for  an  improper  pnipoee.    Id, 

HOMICIDE. 

1.  MANSLAnoBTBB  is  the  killing  of  a  human  being;  under  the  influence  of  and- 

den  heat  and  passion,  brought  on  by  a  reasonable  provocatioiL    SiaU  ▼. 

Ferguson,  412. 
S,  It  is  Mubdeb  to  kill  a  person,  the  only  provocation  being  that  he  ha^ 

without  using  unnecessary  violence,  separated  the  prisoner  fnua  a  per* 

son  whom  he  was  beating.    Id, 

See  Criminal  Law,  2,  3. 

HUSBAND  AND  WIFR 

1.  A  Femb-oovert  can  Make  no  Valid  Agreement  with  her  husband  to 

live  separate  from  him,  except  under  the  sanction  of  the  ooort,  and  in  a 
case  where  the  conduct  of  her  husband  has  been  such  as  to  entitle  hsr 
to  a  decree  for  a  separation.     Rogers  v.  Rogers^  84. 

2.  Voluntary  Agreements  for  Separation  between  husband  and  wife  are 

not  authorized  by  the  law;  it  merely  tolerates  such  agreements  when 
made  in  such  a  manner  that  they  can  be  enforced  by  or  against  a  third 
person  acting  in  behalf  of  the  wife.    Id» 
8.  A  Parol  Agreement  bt  a  Feme-covebt  to  Disoontinub  a  Sirrr  for  sep- 
aration is  inoperative.    Id, 

4.  Conveyance  to  a  Husband  and  Wife  in  fee  vests  in  them  an  indiviaiUe 

estate,  which,  after  the  death  of  one,  continues  solely  in  the  rarvivoTy 
and  no  part  thereof  descends  to  the  heirs  of  the  one  first  dying.  Taml 
V.  CampbeU,  608. 

See  DrvoBCE;  Evidence,  19,  26. 

ILLEGAL  CONTRACTS. 
See  Contracts. 

ILLEGITIMACY. 
See  Succession. 

IMPROVEMENTS. 

1.  Imtboyements  Placed  by  a  Stranger  upon  the  land  of  another,  be- 
come the  letter's  property.     Crest  v.  JcLck,  353. 

SL  Foundation  or  Property  consists  in  its  being  an  exclusive  rights  and 
persons  other  than  the  owner  can  not  impose  burdena  on  it,  or  impair  its 
enjoyment  without  the  latter's  permission,  or  by  oolor  of  lagal  aathori^. 
Id. 

INDICTMENT. 

Ax  Indictment  will  not  be  Quashed  because  of  the  charsoter  d  tiM 
evidence  which  has  influenced  the  grand  jury  in  finding  il  8iat$  T« 
Boyd,  376. 

See  Criminal  Law,  1,  3;  Municipal  Corporations. 
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INJUNCTIONS. 

IVJimcTiov  Libs  to  Pbevknt  Wastb  upon  Attached  Realtt  by  an  in- 
■olTent  debtor,  at  the  suit  of  the  attaching  creditor.    Camp  v.  Ba^tei^ 

707. 

See  Covenants  in  Deeds,  2. 

INSOLVENCY. 
See  Bankruftot. 

JUDGMENTS. 

I.  The  Amount  Fah)  fob  a  Release  of  a  judgment  lien  ^ill  be  credited  ai 
a  payment  on  the  judgment,  though  paid  by  a  stranger,  and  though  the 
property  released  was  not  covered  by  the  lien.    Stoney  v.  ShtUtz,  429. 

5.  Lots  Sold  while  Covebbd  bt  the  Lien  of  a  judgment   against   the 

vendor,  or  of  a  mortgage  given  by  him,  are  in  the  hands  of  the  vendees^ 
liable  to  the  discharge  of  the  liens  in  the  inverse  order  of  their  purchaaes; 
the  last  sold  first  liable,  etc.     IcL 

Sb  A  Decbee  fob  the  Sale  on  Cbedit  of  Mobtoaqed  Pbemises  does  not 
violate  the  obligation  of  contracts.     Id, 

4.  Whebe  a  Judgment  Debtob  Furnishes  Money  to  a  third  person  to 
buy  up  the  judgment,  and  he  does  so,  the  creditor  not  knowing  the 
facts,  it  amounts  to  a  part  payment  only.    SJiaw  v.  Clark,  578. 

A.  Decbee  of  the  Obfhans*  Coubt  as  to  every  point  necessary  to  be  do* 
cided  upon,  is  conclusive.     Roach  v.  Martin,  746. 

6w  The  Judgment  of  a  Coubt  of  Competent  Jubisdiction,  but  proceed* 
ing  erroneously,  is  valid  until  reversed.     Id, 

7.  A  Judgment,  Sentence,  ob  Decbee  of  an  Obphans*  Coubt  can  not 
BE  impeached  on  the  ground  that  the  will  was  forged,  or  that  the  tes- 
tator was  Tion  compos  mentis,  or  that  another  was  executor.     Jd, 

6.  An  Obdeb  DiBEcrriNG  the  Sale  of  Real  Estate  can  not  be  impeached 

in  an  action  of  ejectment  brought  by  the  purchaser  at  the  sale.    Id, 

6ee  EQumr  7;  Pbobatb  Coubts,  1,  2,  C,  8,  12,  17,  18, 19;  Res  Adjudigatai 

Set-off,  1,  3. 

JUDICIAL  NOTICE. 
See  Jubisdiction,  1. 

JURISDICTION. 

1.  CoimT  Takes  Judicial  Notice  of  Statutes  Confebbino  Jubisdigtior 
on  Jurtioes  of  the  peace  in  certain  actions.     Stiles  v.  Stewart,  142. 

2.   AVEBMENT  OF  JURISDICTION  IN  SUINO  ON  A  J USTICE's  JUDGMENT  reOOVCrod 

in  New  York,  or  of  the  steps  ^y  which  he  acquired  jurisdiction,  is  un* 
necessary,  where  the  amount,  date,  and  place  of  the  recovery,  and  the 
justice's  name  and  office,  are  alleged.    Id, 

See  Equity;  Fbattd. 

JURY. 

A^  Masteb  Mason  is  not  Incompetent  to  Srr  as  a  Jubob  in  an  action  ol 
slander  wherein  one  of  the  parties  belongs  to  the  fraternity  of  free  mamm^ 
and  the  other  does  not.     Purple  v.  Horton,  167. 
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LANDLORD  AND  TENANT. 

1.  A  Lbssss  of  Prtcmtsks  which  abb  Bubned  has  no  relief,  either  at  law  or 

in  equity,  against  an  express  ooyenant  to  pay  the  rent,  nnless  he 
protected  himself  by  a  stipulation  in  the  lease,  or  the  landlord  has 
nanted  to  rebuild.     Gates  v.  Oreen^  68. 

2.  Refobmiko  Lsase. — ^Where,  on  a  release  of  the  premises,  the  lessor  en- 

gages by  parol  to  insert  in  the  lease  a  provision  that  the  rent  should 
cease  if  the  premises  were  casually  burned,  which  provision  is  inadvert* 
ently  omitted,  an  injunction  will  lie  on  behalf  of  the  lessee  to  restraip 
the  lessor  from  proceeding  at  law  to  recover  the  rent  subsequent  to  th* 
burning  of  the  premises.  Id, 
8b  Tenant  in  Possession  undeb  a  Pabol  Lease  fob  Two  Yeabs,  uriiioh  k 
void  by  the  statute  of  frauds,  is  a  tenant  at  will,  or  from  year  to  year. 
Duke  V.  Harper,  462. 

4.  TENAirr  is  Estopped  from  Disclaqcino  his  landlord's  title  during  tiw 

term.    Id, 

5.  Tenant's  Disclaimeb  of  his  Landlord's  Title  during  the  term,  and 

claiming  to  hold  for  himself  or  another,  woi^  a  forfeiture  of  his  leass^ 
and  the  landlord,  at  his  election,  may  treat  him  as  a  trespasser,  and  ejeoft 
him  without  a  notice  to  quit,  or  continue  to  treat  him  as  his  tenantb     /d. 

0.  Actual  Ousteb  of  the  Lkssob  by  his  Tenant  creates  an  adverse  K^Miiig 

by  the  latter,  upon  which  the  statute  of  limitations  will  run.    id. 

j7.  Actual  Ousteb  may  be  Infebred  from  Cibcumstanges  which  an 
matters  of  evidence  for  the  jury.    Id, 

&  Notice  to  the  Lessor  that  the  Tenant  Disglaimb  his  Title,  and  daiaa 
for  himself  or  another,  is  necessary  before  the  statute  will  be^n  to  mn, 
where  the  length  of  time  does  not  furnish  evidence  of  ouste^.     /d. 

9.  Refusal  to  Pat  Rent  to  the  Lessor's  Agent,  and  a  disavowal  of  the 
lessor's  title,  will  not  set  the  statute  in  motion  until  the  lessor  has  knowl- 
edge of  that  fact,  unless  the  agent  is  authorized  to  enter  upon  or  rao  lor 
the  land  in  the  lessor's  name.    Id. 

See  Agency,  6,  7,  8;  Ejectment,  2;  Pabtnership,  h* 

T.ieA>qFA 
See  Landlobd  and  Tenant. 

LEGACIES  AND  LEGATEES. 

1.  Devise  and  Legacy  to  "  Heirs"  of  Diffebent  Persons  must  be  divided 

among  the  persons  answering  the  class  description  per  capita,  not  p» 
sHrpea,  where  the  word  "heirs"  is  used  in  the  will  as  one  of  desoriptioa 
and  purchase.     Ward  v.  Stow,  238. 

8.  The  Wobd  *'  Heibs  "  is  a  Word  of  -Purchase  wherever  a  devise  of  an 
estate  to  "  heirs  "  is  not  preceded  by  any  prior  estate  of  freehold  devised 
to  their  ancestors,  which  may  be  expanded  into  an  estate  of  inheritanot 
by  the  estate  left  the  ** heirs."    Id, 

t>  The  Interpretation  of  a  Technical  Term  is  established  by  referenoo 
to  the  science  or  art  to  which  it  is  peculiar.     Id, 

i.  An  Executor  can  not  Compel  Legatees  to  Refund  the  value  of  lega* 
acies  delivered  to  them  because  the  assets  of  the  estate  have  proved  in- 
sufficient to  discharge  its  liabilities,  unless  he  show  in  addition  that  tht 
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dflfioienoy  was  canaed  by  debts  of  which  there  was  no  notice  at  the  time 
that  the  legacies  were  delivered,  or  by  sabseqnent  depreciation  of  the 
assets  retained  from  unforeseen  casualty.    Marsh  y,  Searhoro,  248. 

lb  Tistator's  Intxntiok  18  OENSBALLT  NOT  Takkn  Into  aoooont  in  deter- 
mining the  existence  of  a  speoitic  legacy  at  the  time  of  his  death.  Black* 
sUme  V.  Blachtone,  359. 

C  A  Lboact,  bt  which  a  Tsstatob  Bhqitsathkd  '*  all  my  two  hondred  and 
fifty  shares  of  capital  stock  which  I  hold  in  the  Union  bank  of  PennsyU 
Tania^"  etc.,  is  specific,  and  becomes  eztingoished  by  a  sale  of  the  stock 
in  the  testator's  life-time.     Id, 

7*  A  Lboact  Pbopeblt  SPECino,  and  not  merely  speoifio  in  its  nature  by 
being  charged  on  a  specific  fond,  is  adeemed  by  any  change  of  its  state 
or  form,  effected  by  the  act  of  the  testator,  which  makes  the  corpus  of 
the  legacy  at  his  death  different  from  what  it  was  when  the  will  was 
made.  Where  the  change  in  the  thing  bequeathed  is  effected  by  fxand  or 
by  operation  of  law,  it  will  not  be  adeemed.    Id. 

8.  A  Dsvias  by  which  a  Tbstatob  Devisbs  to  his  Wife  certain  real  prop- 

erty, describing  it,  together  with  certain  personal  property,  and  ako, 
"  with  whatsoever  is  not  named  that  I  have  any  right  or  claim  to,  either 
in  law  or  equity,"  vests  in  her,  not  only  a  life  estate,  bat  the  reversion 
in  fee  to  said  real  property.     Harper  v.  Blearif  367. 

9.  The  Last  of  Two  Inconsisteiit  Devises  or  legacies  of  the  same  will,  takes 

effect  to  the  exclusion  of  the  first.     Fraser  v.  Boone,  422. 
lOi  Lboact  to  Wife  is  not  Eeoabded  in  Lieu  of  Dowbb  in  the  absence  of 

express  provision,  where  the  real  estate  subject  to  the  dower  is  devised 

to  trustees  to  sell,  or  with  directions  that  the  executors  sell,  in  order  te 

pay  debts.    Gordon  v.  Stevens,  445. 
11.  Idem. — ^The  wife  is  not  required  to  elect  bewteen  her  right  to  dower  and 

a  legacy  under  her  husband's  will,  unless  the  intent  that  she  exerdse 

such  choice,  appear  from  express  provisiGns  in  the  will,  or  by  a  neoessaiy 

implication  from  its  terms,     /cf , 
12l  Bbquest  of  Pebsonaltt  to  a  Woman  and  the  *' Heibs  of  heb  Body 

lawfully  begotten  **  vests  the  entire  interest  in  the  first  taker.    Duncan 

V.  Martin,  525. 
18.  A  Devise  to  One  and  His  Heibs  with  a  Eemaindeb  Ldotsd  ovbb,  if 

the  devisee  dies  without  issue  or  heirs  of  the  body,  is  a  fee  taiL     Boaeh 

▼.  Martin,  746. 
14.  The  WoBD  ''Hbib"  ob  "Heibs"  isNomen  CoLLEonvcM,  not  a  word 

of  purchase,  and  carries  the  land  not  only  to  the  inmiediate  heir,  but  to 

all  those  who  descend  from  that  devisee.    Id, 
Vk  A  Devise  to  One  and  heb  Heebs  Fobeveb,  "except  she  should  die 

without  an  heir  bom  of  her  own  body,"  then  to  B.,  creates  an  estate  tail 

with  a  remainder  over.     Id, 
18.  Lr  A  Devise  can  Take  Effect  as  a  Remaindbb,  it  shall  never  be  con- 
strued an  executory  devise.    Id. 
17.  Pebsonal  Pbopebtt  Bequeathed  to  one  and  the  h^irs  of  his  body, 

panes  to  the  person  absolutely,  otherwise  in  the  case  of  realty.    Id. 

See  Wills. 

LIBEL. 
L  Pbitilboed  Communication.— An  action  for  libel  will  not  lie,  without 
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proof  of  express  malice,  for  presenting  to  a  board  of  ezciae,  a  remon* 
strance  against  granting  the  plaintiff  a  tavern  lioense,  charging  him  with 
being  a  professional  pettifogger,  and  stirring  op  suits,  and  endeavoriBg  to 
have  JQstioes'  courts  appointed  at  his  tavern,  such  acommonicatlon  being 
privileged.     Vanderzee  v.  McOregor,  156. 

8.  "Bkmskstisq  such  Bemonstrancs  to  Othsbs  fob  Sionatoiub,  withoai 
proof  of  express  malice,  is  not  actionable.    Id, 

tr  liiBXL,  What  Wobdb  Constitute. — ^To  print  and  pablish  of  one  that  h* 
has  infringed  another's  patent  for  bark  mills,  is  a  libel;  for  snoh  publica- 
tion tends  to  injm^  his  business  and  reputation,  and  to  expose  him  to 
hatred  and  contempt.     Waison  v.  2Va«b,  271. 

4b  WoBDs  Wbittxn  and  PuBUSEKD  MAT  BB  LIBELOUS,  whioh  if  spokeo  would 
not  be  actionable.     Coibif  v.  Reynolds,  674. 

&  A  PuBLiGATiON  Eendebino  A  FotsoN  RmiouLOUSi  or  exposing  him  to  con- 
tempt, or  impairing  his  standing  in  society,  as  a  man  of  rectitnde  and 
principle,  is  libelous.    1dm 

C  To  Ghabob  one  in  Wbitino  with  beiko  thb  Adtbob  of  a  Islseandmali* 
oioQS  report^  is  libelous.    Id. 

UCENSK 

L  LiaBKSB  Executed  is  Gbneballt  Ibbevdoablb,  but  not  where  aono 

other  principle  of  law  is  to  be  violated  hj  such  a  coDstmction.    Prmee  v. 

Cose,  675. 
SL  License  to  Erect  and  Maintain  a  House  or  other  structure  on  one's  land, 

though  executed,  is  not  irrevocable,  because  such  a  constrnotioii  would 

be  in  effect  a  violation  of  the  statute  of  frauds.     Id. 
Sb  PuBCHASSB  OF  Land  WITHOUT  NoTiCE  OF  A  LICENSE  given  to  another  to 

erect  and  use  a  house  thereon,  is  not  bound  thereby,  tfaon^  the  lioeoM 

has  been  executed.    Id. 
4.  Licensee's  Possbbsion  of  the  House  is  not  Kotige  to  the  pnrehiser  m 

such  a  case.    Id, 
6.  License  mebelt  Personal,  When. — A  lioense  to  another  toerectahouao 

for  his  use  on  the  licensor's  land  is  amere  personal  privilege,  and  ozpim 

with  the  death  of  the  licensee.    Id. 
0.  Rboovebt  in  Ejectment  by  a  Pubchasee  is  Kotice  to  the  hein  or 

assi|;;ns  of  the  deceased  licensee  to  remove  the  building.     Id. 
7«  Failubb  to  Remove  the  Building  fob  Mobe  than  a  Yeab  after  such  re- 
covery entitles  the  purohaser  of  the  land  to  remove  it  himself.    Id. 
8.  BuiLDiNO  MAT  BE  TAKEN  TO  PiEGES  by  such  purchaser,  in  order  to  removo 

it,  without  his  being  liable  in  damages,  if  no  wanton  or  unneoeisary  in* 

jury  is  done,  and  if  the  owner  of  the  building  has  provided  no  place  for 

it.    Id. 

LIENS. 
L  Mechanics,  to  Pbesebve  theib  Lien  for  work  perfonned,  must  file 

their  claim  within  six  months  from  the  oompletioo  of  the  building. 

Banuey*s  Appeal,  301. 
%  Vbndob's  Lien  for  the  Unpaid  Purchase  Monet  of  land  which  he  hat 

given  a  bond  to  convey,  overreaches  the  lien  of  any  subaequent  judg* 

ment  creditor  of,  or  purchaser  from  the  vendee^    OiOinpk  v.  Bro^fifd^ 

484. 
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IL  MsCHANio's  Ldek  X7NDBB  THE  Statxttes  ov  1825,  for  improvements  erected 
on  land,  under  a  contract  with  a  purchaser  holding  a  bond  for  a  convey- 
jmoe,  is  subordinate  to  the  vendor's  lien  for  the  unpaid  purchase  money. 

VdL 

See  Vendor  and  Vendee,  3,  4. 

MAINTENANCE. 

Skatdtb  Pbohibitino  Advances  bt  Attorneys  on  notes  left  with  them  for 
collection  does  not  apply  to  advances  made  to  assist  a  needy  client  in 
supporting  his  family,  long  after  the  suit  was  commenced,  and  after  one 
trial  has  been  had.     Bristol  v.  Dann,  122. 

MANDAMUS. 

L  MANDtAMUB  TO  GoMPBL  CoMMON  COUNCIL  TO  CoRBECT  an  assessmsnt  and 
taxation  when  illegal,  will  lie  where  the  city  charter  gives  to  the  commop 
council  the  exclusive  control  as  to  assessing  and  collecting  the  city  taxes. 
Bank  qf  UHca  v.  Utica,  72. 

9L  Pbaotice  on  Mandamxts  is,  in  this  state,  according  to  the  usages  and 
principles  of  the  common  law,  and  no  pleadings  are  sJlowedto  contradict 
collaterally  the  return  to  the  writ.     Univenalisi  Church  v.  Trustees,  267. 

H  Bru&n,  What  Sotticient. — ^A  return  to  a  writ  of  mandamus,  issued  to 
trustees  of  ministerial  lands  to  compel  them  to  distribute  to  the  relators 
their  proportion  of  the  funds  accruing  from  such  lands,  which  states  that 
all  of  such  funds  were  previously  distributed  by  them  to  the  parties  who 
Implied  therefor,  is  sufficient,    td, 

MANSLAUGHTER. 
See  HoMiciDB. 

MARRIAGE. 
SeeDivoROB. 

MARRIED  WOMEN. 
See  Husband  and  Wme. 

MARSHALING  OF  ASSETS. 

I.  A  Creditob  Who  mat  at  Law  Control  the  applioatioii  of  two  or  mora 
funds  will  not  be  permitted  in  equity  to  use  his  legal  advantage  so  as  to 
exclude  the  demand  of  a  fellow-creditor  whose  legal  recourse  is  to  bat 
one  of  them.     Bamsey*8  Appeal,  301. 

9L  a  Corporation  is  Entitled  to  have  a  Judgment  in  its  favor  against  one 
of  its  stockholders  satisfied  oat  of  the  proceeds  of  a  sale  of  his  real  estate; 
and  other  judgment  creditors  who  are  thus  deprived  of  the  payment  of 
their  judgments  are  entitled  to  be  subrogated  to  the  rights  of  the  oorpo- 
xfttion,  so  as  to  enable  them  to  levy  and  sell  the  corporate  stock  of  their 
debtor.    I<L 

MASONa 

See  Jurors. 

MECHANICS'  UENS. 
See  Liens. 
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MnJTAKY  LAW. 
SeePBocBSS. 

MISTAKE. 
See  Assumpsit,  2. 

MORTGAGES. 

w  Anoziim  Dbbd  with  a  Coykkaitt  by  the  grantee,  tliat  he  u  to  reoonTej 
npon  the  repayment  of  a  certain  aum  and  inteieet  within  a  year,  the 
grantor  remaining  in  poeseesion,  oonstitatea  a  mortgage,  and  will  be  ao 
oonatmed,  although  it  appears  by  parol  that  the  parties  did  not  so  intend 
it     ColweUy,  Woods,  Z4A. 

K  A  MosiOAGBB,  AFTSB  Condition  Bbokxn,  both  at  oommon  law  and  nnder 
onr  statute,  after  notice  to  the  tenants  in  possession,  may  demand  of  and 
collect  from  them  their  aocming  and  past  dne  rents.  SUmejf  t.  ^SMbi^ 
429. 

I.  A  Sheriff  is  the  Pbivatb  Aobnt  of  the  mortgagee,  and  passes,  by  hia 
sale,  the  estate  of  the  latter  in  the  land,  though  professedly  the  sale  is 
by  Tirtne  of  the  proceedings  in  a  foreoloeore  suit,  if  this  assumed  aotbor- 
Ity  is  insofBcient,  and  if  the  sheriff  has  acted  in  bringing  on  the  sale  al 
the  instance  of  the  mortgagee.    Id. 

4.  The  Mobtoagsb,  after  Condition  Broken,  is  Entiti.ed  only  io  the 
Ground  Rents,  and  not  to  the  enhanced  yalne  of  rents  oaosed  by  the 
improvements  put  upon  the  land  by  the  persons  in  possessioa  from  whom 
the  morlgagee  seeks  a  recovery.    Id. 

fi.  An  Equitt  of  Redemption  is  only  available  in  chancery,  yet  in  the  case 
of  a  mortgaged  chattel,  where  the  debt  has  been  paid,  the  legal  title  is 
perfect  in  the  mortgagor,  and  may  be  asserted  at  law,  notwithstanding 
the  morgtagee  may  have  in  his  possession  a  bill  of  sale  of  the  pg<o|wrty. 
JJarrtMm  v.  Hkk9,  638. 

See  Fraud,  3;  Judgments,  2,  3;  Surbttbbip,  ft. 

MUNICIPAL  CORPORATIONS. 

L  A  MxTHiciPAL  Corporation  is  the  Proper  REPRBSENTATivsof  the  eqid* 
table  rights  of  the  inhabitants  of  a  village  to  the  use  of  a  pnblio  square^ 
and  is  authorized  to  file  a  bill  in  equity  to  prevent  the  erection  of  a  nni« 
sanoe  therein.     WaUriown  v.  Cowtn,  80. 

SL  Municipal  Corporation  is  Indiotable  for  Nbolbct  to  Remote  a  Nui* 
SANOE  in  a  public  river,  or  basin  connected  therewith,  which  it  has  law* 
ful  power  to  remove.     People  v.  Albany,  95. 

Sb  Corporation  of  Albany  has  Power  to  Cleanse  the  Basin  in  the 
Hudson  river  at  the  termination  of  the  Erie  canal,  if  it  ean  be  done  by 
excavating  or  deepening  the  channel,  and  is  liable  to  indictment  for  a 
neglect  to  do  so,  whereby  accumulations  of  deposits  are  aufiered  to  ocm* 
tinue  in  such  basin  which  are  injurious  to  the  public  health.    Id. 

4.  Such  Corporation  has  no  Power  to  Remove  the  Bulkhead  at  the 
end  of  such  basin  erected  by  a  joint  stock  company,  under  a  ^Mcial  act 
of  the  legislature,  even  though  a  nuisance  to  the  public  health  is  oooa- 
sioned  thereby,  and  is  not  subject  to  indictment  for  negleotiiv  to  do  sow 
Id. 


Index.  801 

Cw  CoBPOBATioir  HAS  OKLT  SUCH  PowKBS  as  are  conferred  by  its  charter  or 
other  statates.    Id. 

6L'MuinOIPAL    COAPOBATION    HAT    APFLY    ITS  LaKD  TO  ▲  DlVFEBUra  USB 

from  that  for  which  it  was  deaignated  when  the  town  was  originally 
laid  o£^  where  sach  corpontion  has  by  its  charter  power  "to  do  all 
things  necessary  to  be  done  by  corporations."  Memphia  v.  Wrtghi^  489. 
7.  Land  Sbt  afabt  vob  a  Pcjbuo  Pboicknade,  in  laying  off  a  town  by  the 
town  proprietor,  may  be  appropriated  to  use  as  a  steamboat  landing  by 
the  corporate  authorities,  if  they  deem  it  necessary  to  promote  the  proa> 
parity  of  the  town.    Id, 

See  EuMBMT  Domaut,  2;  MANSAKUSt  1. 

MUBDER. 
See  GBiunrAL  Law;  Homioidb. 

NAME. 
See  SiaNATVRSS. 

NEGOTIABLE  INSTRUMENTa 

• 

I.  StATUTB  Rbquibino  A  Bond  of  Indemnttt  in  actions  on  lost  notes  appllet 

only  to  negotiable  notes.    Blade  v.  Noland,  .126. 
%  CouBT  WILL  NOT  Pbbsume  A  LosT  NoTE  to  be  negotiable.    Id, 
IL  Makxb  or  A  If  OTB  Transfsbbed  afteb  Dxtx  CAN  NOT  S>T  OFV  agalnst  it 

a  note  against  the  payee  pnrchased  b^forp  th«K  fmniifei*  wlt^vw  He  w«« 

indebted  to  the  payee  at  the  time  of  such  transier,  on  other  demands^ 

exceeding  the  amount  of  the  note  so  purchased.    ColUna  ▼.  AUenf  190. 
4.  iNDOBSunDTr  IS  Equivalent  to  the  Drawing  of  a  new  MU.    Aymar  ▼• 

ShMon,  137. 
&  Irdobsembnt is Gotxbnxd  bt the  Law  ofthe  Oountrt  where  it  is  madflb 

with  respect  to  the  rights  and  liabilities  growing  out  of  it,  though  th# 

bill  was  drawn  and  made  payable  in  a  foreign  country.    Id, 
C  Whibb  a  Bill»  Drawn  and  Payable  in  CkTUNTBiss  whebb  thb  Frxnoh 

Law  Prevails,  is  indorsed  in  New  York,  in  order  to  charge  the  indonsTy 

presentment  for  payment  and  protest  must  be  made  according  to  the 

F^ranch  law,  but  notice  must  be  given  according  to  the  New  YoriL  law. 

Id. 
7.  AvKBR  Pbotbst  fob  Non-aoceptancb  in  such  a  Case,  the  presentmanl 

for  payment  required  by  the  French  law  is  unnecessary  to  charge  tho 

indorser  in  New  York.    Id, 
&  Spboial  Ln>OBSEMENT  is  necessary  in  such  a  case  if  the  indorser  desires 

to  protect  himself  by  requiring  the  holder  to  take  the  steps  necessary 

under  the  French  law  to  charge  the  drawer.    Id. 
A  The  Bills  of  an  Insolvent  Bank  are  not  satisfaction  of  a  debt,  although 

they  are  current  at  the  place  where  they  were  given,  neither  party  know* 

ing  of  the  insolvency.     Ontario  Bank  v.  Lighlbody,  179. 
10.  A  Postdated  Check  is  payable  at  sight,  or  upon  presentment  thereof  aft 

the  bank,  at  any  time  on  or  after  the  day  of  its  date.    Mohawk  Bank  v. 

Bntderiek,  192. 

II.  Lr  PBESENTiNa  A  Check  for  Payment,  reasonable  diligence  must  b« 
used;  and  what  is  such  diligence  must  in  some  measure  depend  upon  the 
particular  circumstances  of  each  case.    Id. 

Am.  Dso.  Vol.  ZXVII— 61 
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12.  Thx  Qnxsnoir  or  BsiflOKABLB  Dilioence  is  a  mixed  question  of  law 
and  of  fact,  to  be  decided  by  the  jury  under  the  direction  of  the  court 
upon  a  general  verdict,  or  to  be  decided  by  the  courts  where  all  the  facta 
and  special  circumstances  of  the  case  are  found  by  a  special  yerdict.    /c/. 

13.  PuTTiNO  A  Check  ix  Circulation  dges  not  excuse  subsequent  holdtfra 
from  using  diligence  in  presenting  it  for  payment.    Id, 

14.  Omittino  to  Present  a  Check  for  twenty  days  where  the  holder  and 
bank  are  but  sixteen  miles  apart,  with  daily  mail  between  the  towns, 
releases  the  payee  who  negotiated  it.     Id, 

15.  A  Person  to  Whom  a  Promissory  Note  has  been  transferred,  and  wha 
claims  to  be  a  bona  fide  purchaser  for  value,  can  not  be  called  upon  in  an 
action  upon  the  note  to  show  the  consideration  that  he  paid  for  it»  nnloM 
express  notice  is  given  to  him  prior  to  the  trial  that  he  will  be  oompeDed 
to  do  so.     Belizhoover  v.  Blaekstock,  330. 

10.  NoncE — Pxtblication  in  a  Newspaper  or  Equities  existing  in  £avor  of 
the  maker  or  indorser  of  a  promissory  note,  will  not  affect  a  pnrchafer 
for  value  without  notice  of  such  equities,  although  he  may  be  a  regular 
subscriber  of  suchrpaper.     Id. 

17.  Whsr^  Neooitable  Paper  has  been  Lost  or  Stolen,  or  obtained  by 
duress,  or  put  in  circulation  by  fraud,  upon  proof  of  these  circumstaooes  - 
it  is  incumbent  upon  the  plaintiff  to  show  that  he  purchased  such  papsr 
honafide^  and  for  a  valuable  consideration.    Id, 

18.  A  Note,  Given  vor  Work  Done  under  Covenant,  is  an  admission  thai 
the  work  was  done  as  required  by  the  stipulations  of  the  covenant. 
Cost/do  V.  Cave^  404. 

10.  A  Note  for  the  Amount  Due  on  a  OoYBNAirT  is  not  an  absolute  ntii> 
faction  and  discharge  thereof;  and  if  not  paid  at  maturity,  the  creditor 
may  sue  upon  the  covenant.     Id, 

90l  Holder  is  not  Bound  to  Know  the  Plage  or  Residence  of  the  !&• 
dorser  of  a  note  for  the  purpose  of  giving  him  notice  in  order  to  cliai|{» 
him.    Nkhol  v.  BaU,  605. 

tl.  Where  the  Holder  Uses  Due  Diligence  to  ascertain  the  indoissr^ft 
place  of  residence,  and  from  information  thus  obtained  sends  the  notm 
to  the  wrong  post-office,  it  is  nevertheless  suffidentb    Id,    ^ 

S2.  Dub  Diuoence  is  a  Question  for  the  Jury  in  such  a  case.    Id. 

23.  Plea  or  Non  Assumpsit  bt  an  Indorser  not  Sworn  to  as  required  by 
the  act  of  1819,  admits  the  making  and  indorsement  of  the  note^  and  re- 
quires only  proof  of  demand  and  notice  to  render  him  liable.  QmSA  t. 
MrMaima^  519. 

94.  Notary's  Protest  and  Certificate  that  He  has  Givsn  Notioe  an 
prima  fajdB  evidence  of  demand  and  notice.    Id, 

Sfi.  Holder's  Indorsement  in  Blank  of  a  Note  Deposited  with  ▲  Bavk 
for  collection,  in  accordance  with  a  rule  of  the  bank,  does  not  deprive 
him  of  his  right  to  sue  upon  it  in  his  own  name  if  not  paid.    Id, 

96b  Where  a  Note,  the  Consideration  of  which  fails  by  reason  of  the  fraud 
of  the  payee,  is  assigned  to  a  third  person  for  value,  a  right  of  action  to 
the  extent  that  the  consideration  fails,  accrues  to  the  latter  immediately 
upon  the  assignment,  and  he  may,  in  an  action  against  him  by  the  payes^ 
set  off  such  cause  of  action  without  waiting  to  have  such  failure  of  oo» 
sideration  established  by  record  evidence.     Ote  v.  WUUamMmt  G28. 

S7.  Where  the  Consideration  of  a  Note  Faiu  in  Part  by  the  fraud  of 
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the  payee,  who  indorses  it  to  a  third  penoa  for  value,  he  ia  not  entitled 
to  demand  and  notice  to  render  him  liable  to  the  extent  to  whioh  th* 
conaideration  fails.     Id, 

tt.  AOCKPTAIYGB  IN  PAYMENT  OF  A  DeBT  OF  THE  NOTBS  OF  AN  INSOLVENT  BaVK, 

the  fact  of  the  insolvency  being  at  the  time  unknown  to  either  party 
operates  as  a  discharge  of  the  debt.    Lowrty  v.  MtarreU,  661. 

See  Evidence,  7,  8,  9. 

NEW  TRIALS. 

Nsw  Trial  will  not  be  Granted  on  the  Ground  of8ubpri8B»  beoanaethe 
plaintiff  claims  and  gets  a  verdict  for  additional  damages  to  those  speol* 
fied  In  snoh  statement.    Beebee  v.  Robert^  132. 

See  Verdict. 

NOTICE. 
Sm  Judioial  Notice:  License,  3,  4,  6;  NEOonABLi  ImTBUimmiL 

NUISANCE. 
See  Municipal  Corporations^  2. 

OFFICE  AND  OFFICERS. 

GkJBK  Takhto  a  Defeotiye  Appeal  Bond  is  not  Liable  therefor  to  an  ao> 

tion  by  the  appellee,  because  the  act  is  necessarily  done  in  the  prasooe^ 

and  preeumably  under  the  direction  and  to  the  satisfaotion  of  the  ooorib 

JfoilMer  T.  SeWe«»  604. 

See  Process. 

ORPHANS'  COURTS. 
See  Probate  Courts. 

OUSTER. 
Soe  Landlord  and  Tenant,  6,  7»  8^  9L 

PARDON. 
See  Crdokal  Law,  9,  10. 

PARTITION. 

A  lilirORy  TO  WHOM  A  TRACT  OF  LaND  HAS  BEED  DeVISED,  is  UOt  boUld  hf  * 

partition  made  by  other  devisees  of  the  same  testator  of  land  devised  to 
them,  and  of  his  land,  by  which  a  portion  of  both  tracts  is  set  off  to  hin^ 
ahhongh  upon  attaining  majority,  he  exercised  acts  of  ownership  over  the 
part  so  set  off  to  him.    Hemnidi  v.  High,  205. 

PARTNERSHIP. 
L  Rial  Estate  can  only  Become  Partnership  Propertt  by  Deed^  or 

other  writing  properly  recorded,  indicating  an  intention  to  make  itsoeh. 

Hah  V.  Henrie,  280. 
8.  A  Bill  for  an  Account  between  Partners  will  not  lie  for  the  breach  ol 

A  particular  stipulation  of  the  articles  of  partnership,  for  which  an  ado* 

quate  remedy  at  law  by  recovery  of  damages  ezista     Kinloch  v.  HamUn^ 

44L 
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S  Pabtnebship  Rkaltt,  on  the  Death  or  a  Pabtnbr,  ia  not  distribaftad 
as  personal  stock,  bat  descends  to  the  heirs.     Teaiman  v.  WoodU,  452. 

4.  Partnership  is  Established  bt  Proof  of  an  actual  commnnity  of  inter- 
est, accompanied  by  an  agreement  to  participate  in  the  profits^  and 
contribute  to  the  losses  of  the  concern.    Broton  v.  IUgginbotham^  G18. 

6.  Leasing  ov  a  Farm  bt  one  Person  and  placing  men  to  work  thereon  by 

another,  under  the  former's  management,  upon  an  agreement  that  the 
net  profits,  after  deducting  all  expenses,  shall  be  divided  between  them, 
constitutes  a  partnership  between  such  parties.  Id. 
C  Payment  bt  One  Partner  of  Debts  of  the  partnership  with  money  held 
by  him  as  agent  of  another,  makes  all  the  members  of  the  partaership 
liable  to  the  latter  for  the  amount  so  paid,  although  such  payment  was 
made  after  the  partnership  had  been  dissolved.    Id, 

7.  Until  the  Affairs  of  a  Partnership  are  settled,  and  outstanding  en* 

gagements  made  good,  it  continues  in  legal  contemplation,  so  far,  al 
least,  as  respects  winding  them  up.    Id. 

PATENTS  FOR  LAND. 
See  Grants. 

PAYMENTS. 

L  Where  a  Party,  Who  is  Indebted  to  another  upon  two  different  ao- 
oounts,  pays  an  order  drawn  on  him  by  such  other,  he  may  appropriate 
the  amount  so  paid  as  a  payment  upon  either  account.  Vicary  ▼.  Moore^ 
823. 

2.  Payment  of  Part  of  a  Debt  by  a  Debtor  does  not  satisfy  the  whole, 
even  if  so  received  by  the  creditor.     Shaw  v.  Clarke  578. 

8.  Acceptance  of  an  Order  for  Money,  in  payment  of  a  debt,  dischaigef 

the  debt,  unless  fraud  intervenes  or  some  failure  happens.    Harriaon  v. 

Ilieks,  638. 
4.  Payment  of  a  Debt  by  One  Who  is  not  a  Party  to  the  oontraot» 

although  made  without  the  assent  of  the  debtor,  extinguishes  the  debt. 

Id. 
6.  An  Agreement  without  Consideration  to  Pay  a  Different  Oompsnea* 

TION,  and  one  of  a  character  not  more  certain  than  that  originally  stip* 

ulated,  in  discharge  of  a  liability  upon  a  completed  contract^  is  not  biad* 

ing,  nor  does  it  discharge  the  original  (Sbntract.    Randolph  v.  Btrrjf^ 

659. 

See  Assumpsit,  2. 

PLEADING  AND  PRACTICE. 

L  Ah  Individual  may  Join  with  the  Municipauty  to  prevent  the  ereotkn 
of  buildings  on  lands  dedicated  to  a  public  use.  WaJtertown  v.  CoioieM, 
80. 

8.  Misjoinder  must  be  Taken  Advantage  of  by  demmrer  or  by  answer; 
objection  comes  too  late  at  the  hearing.     Id. 

Sb  A  Proper  Case  for  a  Bill  with  a  Double  Aspect  is,  where  the  com- 
plainant is  in  doubt  whether  he  is  entitled  to  one  kind  of  relief  or  another, 
apon  the  facts  as  stated  in  the  bill;  in  such  case  he  may  frame  his  prayet 
in  the  alternative.    Lloyd  v.  Brewster,  88. 

4.  Idem. — So  if  the  nature  of  the  complainant's  relief  depends  upon  the  ex- 


Index.  805 

iflteooe  or  non-exiatenoe  of  a  particular  faot»  not  within  hia  knowledge, 
he  may  allege  hia  ignocanoe,  call  for  a  discovery,  and  frame  hia  prayer  in 
the  altematiye.    Id. 

0.  Iduc — ^But  a  vendor  can  not  treat  a  sale  aa  valid  and  recover  judgment 
for  the  price,  and  at  the  aame  time  repudiate  the  sale  for  fraud,  and  pro* 
oeed  to  recover  the  gouda  from  third  persona  to  whom  they  have  been 
assigned  for  value.     Id, 

d.  Blbgtino  BBTWSBir  FoBM  OF  AcnoN. — ^A  vendor  of  goods  on  whom  a  fraud 
has  been  practiced,  may  elect  either  to  affirm  the  sale,  and  proceed  aa  a 
judgment  creditor,  or  to  avoid  the  sale  and  follow  the  gooda  into  the 
handa  of  one  who  haa  not  parted  with  value  on  the  faith  of  them.    Id. 

7.  Am  Amendment  will  not  be  Allowed  which  changes  the  whole  character 
of  the  litigation.    Id. 

8b  Amendable  Vasxange  between  the  Declaration  and  the  proof  ia  no 
ground  of  nonsuit.    Boorman  v.  Jenkins,  158. 

9l  The  Case  Stated  in  an  Exception  will,  by  the  revising  courts  be  pre- 
sumed correct,  until  its  error  clearly  appear  from  examination  of  the 
whole  of  the  record  before  it.    Den  v.  Oraham,  226. 

lOi.  Plea  that  Sealed  Note  was  Obtained  bt  Fraud,  covin,  and  misrepre- 
sentation is  good  on  demurrer;  and  fraud  may  be  specially  pleaded  in 
bar,  without  averring  the  acta  constituting  the  fraud,  even  where  evi- 
dence thereof  might  be  given  under  the  general  issue.  Saunder$  v. 
^toffo,  263. 

11.  Writ  of  Error  Coram  Nobis  lies  to  examine  into  an  error  in  fact  dehon 
the  record  in  a  judgment  of  the  supreme  court.    Dowa  v.  Harper,  270. 

12.  Submission  of  a  Faof  to  a  jury  without  there  being  some  evidence 
thereof,  as  one  that  may  nevertheless  be  found,  ia  on  encouragement  to 
err  which  can  not  be  too  closely  observed  or  unsparingly  corrected. 
Stouffer  V.  LaUhaw,  297. 

18.  Flea  Puis  Darrein  Continuance  should  show  the  date  of  the  last  con- 
tinuance, and  that  the  matter  sought  to  be  pleaded  arose  since  that  timOi 
Averring  that  the  matter  arose  since  issue  joined  is  insufficient.  Vkary  v. 
Moore,  323, 

14.  Jury  mat  Certify  a  Balance  in  favor  of  the  defendant  in  an  action  of 
covenant.    Id, 

IA.  To  Avoid  Circuity  of  Action  where  persons  are  liable  over  amongst 
themselves,  the  responsibility  of  those  last  to  be  charged  being  secured 
by  mortgage  of  their  property  or  judgment  lien  thereon,  the  court  will 
order  the  sale  of  the  premises,  and  the  payment  of  the  necessary  proceeds 
to  the  first  claimants.     Stoney  v.  Shultz,  429. 

Id.  Publication  of  Notice  to  Creditors  to  come  in  and  prove  their  de- 
mands, after  a  final  decree  for  the  sale  of  premises,  ordered  by  the  court 
for  the  purpose  of  raising  a  fund  for  the  satisfaction  of  such  demands,  is 
unnecessary  where  there  has  been  ample  notice  before  the  decree  of 
sale  was  rendered.     Id, 

17.  Objection  of  a  Want  of  Proper  Parties,  if  not  taken  in  the  court 
below  by  demuirer  or  otherwise,  can  not  be  raised  in  the  supreme  court. 
Reeves  v.  Dougherty,  496. 

18.  On  a  Declaration  Settino  forth  a  Joint  Undertaking  to  construct 
a  mill,   and  the  negligent  and   unskillful  conduct  of  the  defendanti 
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whereby  plaintiff  was  greatly  damnified,  the  plaintiff  must  prove  the 

joint  oontraot^  to  enable  him  to  recover.     Wright  y.  0eer,  638. 
It,  Whbeb  an  Exfbbss  Coktbaot  is  necessary  to  create  a  liability,  it  mut 

be  stated,  and  most  be  proved  as  laid.    Id, 
SO.  A  Defsndamt  Suffkkino  a  Default  can  not  exoept  to  testimooy  tnksa 

on  the  inqnest,  bat  may  cross-examine  witnoMcs.    Mmrttm  t,  BaBqh 

7e7. 

See  Cbimznal  Law,  7,  8;  Equttt,  12,  13;  SuHiMt.  8;  4^ 

PBE-EMFnON. 
SeeO&ASTS^  4. 

FBINOIPAL  AND  AOENT. 
See  AoEKCT. 

FEmCIPAL  AND  SUBSTY. 

See  SUBSTTBHIP. 

PRIVILEGED  COMMUNIGAHONS. 
SeeLiBSi.. 

PRIVITy. 
See  Obphans'  Court,  6,  7,  12,  13. 

PROBATE  COURTS. 

L  CousTB  OF  PftOBATE  AoT  IN  RsM,  and  their  sentenosa,  apoa  matlen  witih- 

in  their  jnrisdiction,  are  conclusive  upon  other  courti.    Medmomi  t. 

Co2ZlfM,208. 
%  OouBTS  OF  Pbobatb  WILL  Rboall  THxm  OWN  SxNmTGXB  foT  re-ezamiii»> 

tion,  at  the  instance  of  parties  interested  who  have  been,  naither  in  laot 

nor  in  legal  contemplation,  privy  to  the  proceedings  nponwhioh  the  ssb> 

tenoes  were  based.    Id. 
IL  Pbobatb  in  Common  Form  is  where  a  will  has  been  admitted  to  probate 

apon  proceedings  to  which  the  executor  alone  is  party,    /d. 
C  Pbobatb  in  Solemn  Form  is  where,  by  summons  to  see  prooeedings,  the 

executor  has  called  in  the  parties  interested  to  witness  the  prooeedingi^ 

and  to  take  what  part  therein  they  see  fit.    Id. 
&  Pabtibs  in  Intbrest  mat  Intervenb  in  a  matter  of  probate^  thim^ 

mmmons  to  see  proceedings  has  not  issued.    Id. 
C  Sbntbnobs  of  Coubts  of  Pbobatb  arb  not  Rb-ezaminablb  at  the  in- 

stance  of  parties  who  have  been  privy  to  the  proceedings.    Id» 
y.  Pbivitt  to  Pbocbbdinos  in  a  Coubt  of  Obdinart  mat  bb  Pbotbd  by 

the  allegations  filed  in  the  proceedings,  by  the  summons  to  "  see  pio- 

oeedings,**  and  by  the  testimony  of  witnesses,  or  by  other  matter  m  pai$. 

Id. 
C  Kbxt  of  Kin  will  bb  Bound  bt  a  Sentence  admitting  a  will  to  probate^ 

though  not  party  to  the  proceedings,  nor  summoned  to  "  see  pivoeed* 

ings,*'  if,  at  the  time  of  any  prior  contest  over  the  probate,  they  had 

notice  thereof  and  did  not  intervene.    Id, 
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^  ExBOcnoB  OAK  NOT  RxPBOPouKD  a  testament^  piononnoed  agauiat  when 
fint  o£fored  by  him,  otherwiae  than  upon  the  ground  of  newly  discovered 
evidence.    Id. 

10»  Thb  Exsoutob  is  thb  Pbopsb  Pkbsoit  to  prove  the  testament,  and  will, 
at  the  instance  of  parties  interested*  be  sammoned  by  the  ordinary  to 
produce  it,  and  either  prove  it  and  take  upon  himself  its  execution,  or 
else  renounce  it.    Id. 

11.  Iv  THB  ExBOUTOB  Bbnoctvob,  any  party  in  interest  may  propound  the 
testament.    Id. 

12.  ExsouTOR  IS  IN  Pbivitt  with  the  legatees  claiming  under  the  testament, 
and  sentences  against  the  testament,  propounded  by  him,  will  be  bind- 
ing against  them,  even  though  they  were,  at  the  time  of  the  sentence, 
laboring  under  such  disabilities  as  coverture,  or  infancy,  or  even  if  at 
that  time  they  were  not  yet  in  esae.    Id. 

18b  ExBOUTOB  AND  Dsvissx  ABB  NOT  IN  PBivnT  at  commou  law,  nor  are 
they  made  so  by  the  statute  permitting  courts  of  probate  to  establish 
wills  of  real  estate.    Id. 

14.  Dkviskb  mat  not  Rspbopound  to  the  probate  court,  in  its  dual  charao« 
ter  of  will  and  testament,  an  instrument  before  rejected  by  it^  when 
propounded  by  the  executor  named  therein.    Id. 

10.  Dbvisbb  mat  Maintain  Ejbotmbnt  upon  the  will,  after  it  has  been  re- 
jected by  the  court  of  probate,  when  propounded  to  it  by  the  executor. 
Id. 

16.  CocBTs  OF  Pbobate  havb  no  Conoebn  with  the  trusts  of  a  will;  for 
them,  it  is  sufficient  that  the  instrument  under  their  consideration  is 
adequate  to  pass  the  legal  title.    Id. 

17.  Skntbnoes  of  Goubts  of  Pbobatb  against  Trustees  who  have  had 
notice,  are  binding,  as  far  as  that  court  is  concerned,  upon  the  eedid  qm 
trugi.    Id. 

18.  Confibmation  st  thb  Orphans'  Coubt  of  a  sale  of  land  by  an  admin- 
istrator, made  subsequent  to  the  time  to  which  the  order  directing  the 
sale  was  made  returnable,  is  tantamount  to  the  continuance  of  such  or- 
der to  the  time  that  the  sale  was  actually  made,  and  such  sale  can  not 
be  collaterally  attacked  as  void.    KUnffenamith  v.  Bean,  328. 

10,  Dbobbbs  of  thb  Obfhans'  Court  stand  upon  the  same  footing  as  judg- 
ments of  a  court  of  common  law,  and  can  not  be  examined  ooUateraDj 
in  an  action  of  ejectment.    Id. 

See  Judgments  5^  7. 

PROCESS. 

1.  Captain  of  a  Miutia  Company  may  Imposb  Fines  upon  the  members 

thereof  for  neglect  to  perform  military  duty  when  lawfully  required,  and 
after  due  notice,  may  issue  his  warrant  for  the  collection  of  such  fines. 
Hall  V.  Howd,  696. 

2.  Warrant  can  be  Issued  only  by  the  Officer  Imposing  such  a  fine.    LL 
3l  Void  Warrant  is  no  Pbotection  to  the  officer  executing  it.    Id. 

4.  Warrant  Issued  by  a  Magistrate  or  Officer  of  Ldcitbd  Jurisdiction 
must  show  on  its  face  that  he  had  jurisdiction  of  the  subject-matter,  the 
person,  and  the  process.    Id. 

6.  Captain's  Warrant  Fatally  Defectivb,  When. — ^A  warrant  by  the  cap- 
tain of  a  militia  company,  for  the  collection  of  a  fine  for  neglect  of  mili* 
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taiy  duty,  ttating  that  sudi  fine  was  legally  imposed,  but  not  stating  or 
showing  by  reference  to  any  other  docament,  who  imposed  the  fine,  i» 
Toid  on  its  face,  and  the  ofiSccr  who  executes  it  ia  liable  in  trespass,     id. 

QUESTIONS  OP  LAW  AND  OF  FACT. 
8m  BousBABiia,  4;  Dbdioation,  13;  Exjbcutions,  22;  Nkootiablx  busam* 

MINTS,  12,  23. 

REAL  ESTATE. 
See  BouHStARDBs;  Grants;  IicPRoyBMKNTa. 

RECORDING. 
See  Dbbds;  Eyidkncb,  30. 

REFEREES. 
See  Res  Adjudicata,  1,  2,  3. 

RELIGIOUS  OORPORATIONS. 

See  OOBPORATIONS. 

REMAINDERS  AND  REVERSIONS. 
See  Lbqagibs  akd  Lbgatbes,  8,  12,  13, 14,  16,  10,  17. 

RES  ADJUDICATA. 

L  RsJionoN  OF  A  Demand  Offered  as  a  Set-off  in  a  Former  Aonov» 
on  a  trial  before  referees,  is  no  bar  to  a  subsequent  action  thereon,  if  mob 
demand  could  not  legally  have  been  allowed  as  a  set-o£  Beebe  v.  Bull, 
150. 

2.  Referees  Stand  in  the  Place  of  a  Jury  in  such  a  case.    Id. 

8.  Decision  of  Referees  on  a  Collateral  Point  is  not  evidence  in  a 
subsequent  action  directly  involving  that  question,     /ii. 

4.  A  Plea  of  Res  Adjudicata  is  insufficient,  unless  it  appears  that  the 
matters  stated  in  the  complaint  and  alleged  to  have  been  unavailingjly  set 
up  as  a  defense  in  a  former  action,  were  positively  decided  in  such  fonnar 
action  against  the  present  plaintiff,    yoyes  v.  Evans^  579. 

t,  Defavvi  on  the  Part  of  a  Person  to  pay  the  debt  of  another  to  a  oertftin 
bank  in  installments  in  pursuance  of  a  written  sgreement  to  that  effect^ 
can  not  be  proved  by  the  record  in  a  suit  brought  by  such  bank  againrt 
both  of  such  persons  and  another  on  a  note  signed  by  them,  in  which  an 
execution  was  issued  against  all  three  and  returned  ''satisfied,"  th» 
note  being  for  a  less  amount  than  the  debt  agreed  to  be  paid  and  due  at 
a  different  and  subsequent  time.     Gee  v.  Williamson^  62d. 

0.  Whatever  is  once  Established  between  the  same  parties  in  the  nnM 
case  continues  to  be  the  law  of  the  case,  whether  correct  on  genanl 
principles  or  not,  so  long  as  the  facts  on  which  such  dedsiaa  was  pradi* 
oated  continue  to  be  the  facts  in  the  case.    Id. 

See  Jitdgments. 

RIPARIAN  OWNERS. 
See  Water-courses. 
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SALES. 

L  Sale  bt  Samflb  ia  in  judgment  of  law  a  warranty  that  the  balk  of  the 
commodity  correaponda  in  quality  with  the  sample.  Beebee  v.  Robert^ 
132. 

2.  Dbawing  of  Fresh  Samples  bt  a  Pubchasbr  of  Packed  Cotton  to 
ascertain  if  they  correspond  with  the  first  samples,  does  not  make  it  any 
the  loss  a  sale  by  sample,  and  the  vendor  is  liable  on  his  warranty,  if 
the  bulk  of  the  cotton  does  not  correspond  with  the  samples.     Id, 

5.  Sale  by  Sample  is  per  be  a  Warrantt  that  the  bulk  shall  correspond 

with  the  sample.     Boorman  v.  Jenkins,  158. 

4.  Every  Sale  of  Paoked  Cotton  is  a  Sale  by  Sample,  of  necessity,  and 

by  established  usage.     Id. 
ft.  Where  any  Sale  of  Cotton  is  Claimed  to  be  an  Exception  to  thia 
role,  the  burden  of  proof  rests  upon  the  party  asserting  that  fact.    Id. 

6.  Offer  to  Return  Gtoods  Sold  with  a  Warranty,  either  expresa-or  im- 

plied, is  not  necessary  before  bringing  an  action  for  damages  for  the 
breach  of  such  warranty.     Id. 

7.  Purchaser  havino  Paid  the  Purchase  Money  for  goods  sold  to  him 

with  a  warranty,  ia  not  precluded  from  maintaining  an  action  on  the 

warranty,  although  he  made  pa3rment  after  notice  from  a  purchaaer  from 

him  that  the  gooda  were  defective,  but  before  the  extent  of  the  damage 

waa  aaoertained.    Id, 

See  Agency,  10. 

SCHOOLS. 

1.  School  Diotrict  is  Liable  to  be  Sued  without  any  expresa  statute  giv- 
ing the  action.    McLoud  v.  Selby,  689. 

Si  Execution  against  a  School  District  may  be  Levied  on  Individual 
Property  of  an  inhabitant  thereof.    Id. 

S  Inhabitant  whose  Property  is  Taken  under  such  Execution  can  not 
impeach  the  judgment  upon  which  it  issued.     Id, 

SET-OFF. 

1.  Judgments  may  be  Set  off  against  each  other,  if  the  rights  of  third  per- 
sona are  not  affected  thereby;  but  where  the  righta  of  an  equitable 
assignee  for  value  would  be  affected,  thia  right  can  not  be  exerotaed. 
RamBej/*8  Appeal^  301. 

5.  Third  Persons  can  not  Take  Advantage  of  an  irregularity  in  the 

assignment  of  a  judgment,  if  the  assignor  makes  no  objection.    Id. 

8.  Under  the  Act  of  1705,  i^  defendant  who  establishes  a  set-off  in  exoesa 

of  plaintiff's  demand,  has  no  lien  upon  the  latter's  real  estate  for  the 
payment  of  such  excess.  It  can  only  be  made  a  lien  by  judgment  in 
icire/acias.     Id,  • 

4.  The  Defendant  is  not  Bound  to  Set  off  his  Debt  against  the  plaintiff 't 
demand,  except  in  suits  before  a  justice  of  the  peace.    Morton  v.  Bailey, 

767. 
0.  Upon  a  Creditor's  Exhibiting  a  Claim  against  an  Ebtatb,  the  adminis- 
trator ia  not  bound  to  set  off  against  such  claim  a  debt  due  the  estate 
from  the  creditor.    Id 
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sheriffs. 

A  SHXRiFr  Absitmzno  tj  Act  Vibtute  Omon,  warranta  thai  ha  ia  poi- 
aoBBod  of  SQch  authority,  and  if  not  aathorused,  is  liable  to  penoQS  who 
have  aoffsred  damage,  from  steps  nndertaken  under  the  belief  thai  ha 
was.  So  a  sheriff  is  liable  to  purchasers  at  a  sale  assamedly  made  vnder 
proper  anthority,  from  a  oonrt  which  does  not  in  fact  eziai.    SUmeg  t» 

See  Fauu  Imfbi sonmxht. 

SIGNATURE. 
Jwnom  IB  HOT  Part  of  a  Fbb8ok'8  Nams  in  law.    Brabtard  ▼•  <SW{pAli,  ttSL 

SLANDER. 

L  It  IS  HOT  A  Fatal  Vabiahob  ik  Slaitdxr  that  all  the  woida  hod  in  iha 

declaration  are  not  proved;  it  is  soffioient  that  enough  be  proved  to  na- 

tain  the  action.  Purple  v.  Horton,  167. 
2.  Faots  IivDUGiiro  Bbldet  is  thk  Tbuth  ov  ths  Ghabois  Mads aranot  ad- 

missible  in  mitigation  of  damages.  Id, 
8l  Facts  and  Cibouiistancbs  mat  bs  Showit  in  MmoATiOK  whan  thagr 

disprove  malice,  and  do  not  tend  to  prove  the  chacges,  or  fonn  a  link  in 

the  chain  of  evidence  to  prove  a  justification.    Id, 

4.  A  JuBTDncATiON  DOBS  KOT  DisPBOVB  Matjcb,  bat  confixms  itb    Id. 

6*  In  Slandbb  thx  Substakob  of  thb  Wobds  only  need  be  proved;  bot 

the  proving  of  words  that  are  tantamount  to  the  words  charged  is  not 

proving  their  substance.  Comnuma  t.  WcUUra,  635. 
^  F^OOF  THAT  DsFBNDAirr  Said  to  plaintiff  '*  Are  yon  not  afraid,  as  joa 

have  perjured  yourself  f  is  sufficient  to  sustain  an  allegation  that  the 

fonner  said  of  the  latter,  "  You  are  perjured."  Id. 
7.  WoBDB  Imputing  to  a  Pbbson  the  crime  of  perjuiy  are  in  themaelves 

actionable,  with  or  without  a  colloquium,  and  withont  proof  that  snoh 

person  has  taken  oath  in  a  judicial  proceeding^  and  withont  pradnotioo 

of  proof  of  such  proceeding.    Id. 

5.  Dbolabation.whioh  Chabobs  that  thb  Dbtbndant  said  to  the  plaiai- 

i£^  **  He  swore  a  lie,*'  in  reference  to  an  affidavit  made  before  a  Jnstioa 
of  the  peace  for  the  purpose  of  having  the  defendant  bound  to  keep  tlia 
peace,  states  a  cause  of  action,  and  may  be  proved  by  showing  that  snoh 
words  were  used  with  reference  to  such  affidavit^  without  further  pcoof 
of  the  prooeedings  before  the  justice.    Id. 

9*  In  Slandbb,  thb  Substanob  ov  thb  Words  only  need  be  proved.  Skh 
dumb  V.  KuykendaU^  764. 

10.  Idbm — But  thb  Pbovino  of  words  of  similar  import  is  not  praviag  tlia 
substance  of  the  words  laid.    Id. 

'  SPEGIFIO  PERFORMANCK 

1.  Patkbmt  ov  a  Substantial  Past  ov  thb  Pubohasb  Monbt  in  the  ezeon- 
tion  of  a  parol  agreement  for  the  sale  of  lands  is  such  a  part  performanoa 
as  will  take  the  case  out  of  the  statute  of  frauds,  and  will  warrant  a  spa- 
oific  performance.     Toumaend  v.  Houston,  732. 

S.  A  Contract  Rblatino  to  Lands  Partly  Exbcutbd  by  one  of  the  parties 
may  be  proved  by  parol,  and  specific  performance  decreed,  in  order  that 
one  side  may  not  take  advantage  of  the  other.     Id. 
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8.  Thx  Coubt  must  be  Able  to  Ascebtajn  the  Terms  of  an  agreement 
partly  performed,  in  order  to  warrant  a  specifio  performance.     Id. 

4.  Equitt  Decides  upon  Equitable  Grounds  in  Contradiction  to  the  posi- 
tive enactments  of  the  statate  of  frauds,  and  in  case  of  part  performance 
iriU  jgCLZZil  "parzi  testimony  to  prove  a  parol  contract  relative  to  land. 
Id. 

6.  The  Act  Keuxd  upon  as  Part  PsBvoBBiANCE  should  be  such  as  would 
not  have  been  done  independent  of  some  agreement  or  contract  relativa 
to  land.    Id. 

d.  The  Act  must,  to  a  Cebtain  Extent,  be  a  Joint  Act,  or  snch  as  dearly 
indicates  a  mutual  assent.    Id. 

7*  Bhtxriko  into  Possession  bt  the  Vendee  with  the  consent  of  the  ven- 
dor, is  a  part  performance  which  will  entitle  the  vendee  to  prove  the 
terms  of  the  contract  by  parol.    Id. 

ft.  The  DiSTiKOUiSHiNa  Principle  is  that  the  part  performance  must  be 
something  done  in  the  execution  of  the  agreement,  and  not  as  prepara- 
tory or  as  inducement.    Id, 

9l  The  Bjdoeipt  op  the  Purchase  Monet  bt  the  Vendee,  proved  by  wrii* 
ing^  18  a  part  execution  of  a  contract  for  the  sale  of  land.    /d. 

STATUTES. 
See  Actions;  Criminal  Law,  1. 

STATUTE  OP  LIMITATIONS. 

L  SxATUTE  OF  Limitations  does  not  Run  in  Favor  op  One  who  is  the  owner 
of  a  tract  of  land,  and  the  agent  of  an  adjoining  tract,  so  as  to  give  him 
a  title  to  a  part  of  the  land  of  his  principal,  which  has  been  occupied  by 
him  under  a  mistake  as  to  the  true  boundary  line.  Oomegjfs  v.  CarUy^ 
356. 

ft»  The  Statute  of  Limitations  will  run  in  favor  of  a  permissive  oooupanipy, 
if  its  inception  was  under  a  parol  gift  of  the  land.    Sumner  v.  Murphf, 

397. 
IL  Statute  of  Limitations  Pbotbcts  Fraudulent  Possbbsiok.— The  statate 

of  limitations  applies  where  possession  was  acquired  by  fraud.    Seeveg  v. 

Dougherty^  496. 
4.  SiATUTE  OF  Limitations  is  a  Good  Plea  in  Equitt  where  it  would  be 

good  at  law  if  the  suit  had  been  brought  there,  except  where  there  has 

been  a  fraudulent  concealment  of  the  cause  of  action.    Id. 
ftp  Obanteb  of  Property  Conveyed  in  Fraud  of  Creditors  may  plead  the 

statute  of  limitations  to  a  bill  filed  by  a  creditor.     Id. 
fti  Statute  Begins  to  Bun  ik  such  a  Case  when  the  grantee  obtains  posses 

sion.    Id. 

7.  TncE  DOES  NOT  Bun  against  the  commonwealth.    Frmchy.  OornmonweaUh^ 

613. 

8.  Statute  op  Limitations  dobs  not  Operate  in  a  Court  of  Equitt,  pro* 

prio  vigore,  but  courts  of  equity  will  not  lend  their  aid  to  claims  which 

are  barred  in  a  court  of  law.    Belknap  v.  Oleawr^  721. 
0.  Equitable  Remedy  is  Lost  only  where  the  analogous  legal  remedy  is 

barred  by  statute.    Id. 
10  Mortgage  may  be  Enforced  in  Equity  on  a  Note  barred  by  statate 

if  the  period  necessary  to  bar  an  ejectment  at  law  for  the  land  has  not 

elapsed,  and  the  note  is  still  unpaid.    Id. 
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11.  Debt  is  hot  Canobled  bt  the  Runnino  of  the  statate  of  timitition% 
which  ia  merely  a  statate  of  repose,  but  the  remedy  only  is  satpended* 
Id. 

12.  No  Pbbsumftion  of  Patmsnt  Abisks  from  the  nrnning  of  the  itfttate  on 
a  promiaaoiy  note,  so  as  to  cut  off  the  creditor's  right  to  enforce  a  Uen 
given  to  secure  such  note.     Id, 

Ilk  iNTBBENOi  IS  THAT  A  NOTB  BaBBED   BT  STATUTE  IS  UNPAID  whcn  th» 

creditor  comes  into  equity  to  enforce  a  mortgage  given  to  aeoore  the 
same,  and  it  appears  that  there  is  no  fact  other  than  the  lapse  of  time  to 
warrant  a  presumption  of  payment,  and  that  the  debtor  had  no  property 
other  than  the  land  mortgaged.  Id, 
14b  FnvDiKO  IK  Such  a  Suit  that  thb  Debt  is  Umpaib  will  not  €k>vcLin» 
the  defendant  from  setting  up  the  statute  in  an  actum  on  the  note.    Jd* 

See  Landlobd  and  Tenant,  0,  7t  8* 

STREETS. 
See  Dedication,  1,  7. 

SUCCESSION. 

Ah  IiXBaiTiMATB  Child  can  Inhsbit  from  another  lliegitimftte  ohikl  ol  tlw 
same  mother.    BvrUngton  t.  Fonby,  636. 

SUNDAY. 

1.  Fo&bclosubb  Sale  on  Sondat  is  not  a  Judicial  Pbooebdino,  and  thw^ 
foro  is  not  void,  unless  prohibited  by  statute.    SapUa  v.  Smith,  117. 

S.  Even  though  such  a  Sale  would  be  Void,  the  Notice  of  it  would  nol 
necessarily  be  void,  and  the  creditor  may  postpone  the  sale.    /d. 

8,  That  the  Original  Writ  Issued  on  Sundat  is  a  ^ood  plea  in  abatemank 
Haynea  v.  Sledge,  665. 

4.  A  Replication  to  such  Plea  may  show  facts  making  of  the  case  an  ex- 
ception to  the  general  rule  avoiding  such  process,  and  it  seems  that  the 
circumstances  which  by  statute  excuse  the  service  of  process  on  Sunday, 
also  authorise  its  issuance  on  that  day.    Id. 

SURETYSHIP. 

L  Surett  vor  whose  Indebdott  a  trust  deed  has  been  given,  is  entitlad  t9 
the  aid  of  equity,  to  prevent  the  payment  of  the  proceeds  of  the  sale  of 
the  trust  property  under  execution,  until  his  liability  as  suroty  is  ascer* 
tained,  and  is  discharged  out  of  such  proceeds.  MarahaU  v.  Cbfoert; 
689. 

2i  Contribution  between  Sureties  wIll  be  Degreed  whether  they  be  on 
the  same  or  different  bonds,  although  they  knew  nothing  of  the  obligp^ 
tions  of  each  other;  but  they  must  be  sureties  for  one  and  the  same  debA 
or  obligation.     Ilarriaon  v.  Lane,  607. 

8l  a  Surety  on  One  Bond  is  not  Entitled  to  Contribution  from  a  snre^ 
on  another,  if  the  latter  bond  was  not  to  be  pursued,  unless  the  principal 
could  not  obtain  payment  from  the  sureties  on  the  former.    Id, 

4.  SURETT  Engaging  to  Pat  only  if  the  creditor  can  not  get  payment  from 
other  sureties,  is  not  liable  to  contribution  at  the  suit  of  the  latter,    /d. 

A.  PROPERTT  Mortgaged  to  a  Surety  to  Secure  Hdc  for  indorsing  the 
■lortgagor's  note,  whether  such  property  be  real  or  personal,  may  bt 
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•abjeoted  to  the  payment  of  such  note  by  a  bill  filed  by  the  creditor, 
where  the  debtor  is  insolvent.    New  London,  Bank  v.  Lt€,  713. 
C  GBiDrroB  NsBD  mot  Levy  Execution  so  as  to  Obtain  a  Lien  apon  prop« 
erty  mortgaged  to  a  surety  for  the  same  debt  for  his  indemnity,  as  he  has 
an  equitable  lien  on  the  property  so  mortgaged.    Id. 

TAXATION. 

1.  Where  the  Illeoalitt  Appeabs  on  the  Wabbant  for  the  collection  of 
taxes,  an  adequate  remedy  at  law  lies  by  an  action  at  trespass,  should 
the  pajrment  of  the  tax  be  attempted  to  be  enforced  by  a  sale  of  the 
property.     Bank  of  Utica  v.  Utica,  72. 

%  The  Personal  Property  of  a  Bank  Subject  to  Taxation  is  so  much  of 
the  capital  stock  paid  in  or  secured  as  will  remain  after  deducting  there- 
from the  actual  cost  of  all  the  real  estate  of  the  company.     Id, 

iL  Money  Voluntarily  Paid  on  an  Unconstitutional  Assessment  of 
taxes  can  not  be  recovered  from  the  sheriff,  especially  after  he  has  paid 
it  into  the  treasury.     Diekina  v.  Jones,  488. 

See  Mandamus,  1. 

TENDER. 

I*  A  Tender  Properly  Made  is  a  Satlsfaction  of  the  Dkmakd;  the  debt 
is  paid,  and  the  articles  tendered  become  the  property  of  the  creditor, 
and  afterwards  are  kept  at  his  risk  and  expense.     Lamb  v.  Lathrop,  174. 

S»  Idem — The  Relation  of  Debtor  and  Creditor  no  Longer  exists  be- 
tween the  parties,  but  that  of  trustee  and  cestui  que  trust,  or  bailor 
and  bailee.     Id, 

iL  Plea  m»  Tender  of  Personalty  need  not  Aver  that  the  defendant  ii 
•till  ready  to  deliver;  nor  that  the  tender  was  made  in  satisfaction  of 
the  debt.    Id. 

4b  Where  Property  has  been  Tendered  as  of  a  certain  value,  having  been 
appraised  by  but  one  oi  the  two  appraisers  agreed  upon  by  the  parties, 
the  tender  is  not  gooii:  both  appraisers  must  act,  or  the  amonnt  in 
money  tendered.    Id, 

ft»  Property  of  a  Greater  Value  than  the  Debt  can  not  be  tendered  with 
a  demand  for  the  difference;  it  should  be  tendered  at  the  amount  to  be 
paid;   or  money  should  be  tendered.     Id, 

TORTS. 

Itthe  Defendant's  Tortious  Disregard  of  a  Duty  is  the  ground  of  hia 
liability,  it  would  seem  not  to  vary  the  ground,  though  a  similar  duty 
rested  upon  another.     Wright  v.  Qeer,  538. 

TRESPASS. 

1.  In  Trespass  to  Try  Titles  Damages  may  be  Recovered  for  the  reten* 

Hon  of  the  premises.  Avent  v.  Read,  G63. 
S»  Tree  Standing  wholly  on  One's  Land,  but  Extending  its  Roots  into^ 
and  its  branches  over,  the  land  of  another,  belongs  nevertheless  to  the 
former  proprietor,  and  the  latter  is  liable  for  the  taking  and  convenioi 
of  fruit  growing  on  the  branches  of  such  tree,  which  overhang  his  land. 
Lyman  v.  Hale,  72S. 

See  Co-tenancy,  4,  5;  Damages,  4;  False  Imprisonment. 
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TROVER. 
See  Co-TKiiANOT,  4,  5w 

TRUSTS  AND  TRUSTEES. 

1.  Trusts  Resovt  by  Impuoation  of  Law  in  two  cases  only:  1.  Where  a 
parohaser  of  land  has  paid  the  purchase  price  with  his  own  money,  and 
taken  the  conveyance  in  the  name  of  another,  or  where  he  has  paid  with 
the  money  of  another  and  taken  the  conveyance  in  his  own  name;  and, 
2.  Where  a  trust  has  heen  declared  of  part  of  the  estate,  from  which  the 
law  implies  an  intent  to  reserve  the  beneficial  ownership  of  the  residue. 
KiOer  v.  Kialer,  308. 

S.  PcTBOHASX  OF  Land  bt  A  GuABDLAN,  which  he  declared  at  the  time  to  be  for 
the  use  of  his  ward,  is  not  such  a  trust  as  can  be  enforced  by  the  ward.   /d. 

See  Pbobats  Coubts,  16,  17. 

USAGE. 

1.  BVIDBNOB  OF  A  USAOE  AS  TO  THE  MODB  OF  SeLUMO  OOTTOIT  B7  SaMPL^ 

and  as  to  the  taking  of  samples  by  brokers,  and  the  oflforing  of  them  to 
customers  for  inspection,  is  admissible  in  an  action  on  the  warranty 
arising  upon  such  a  sale.    Boorman  v.  Jenkins^  158. 

S.  Parol  Evidence  is  Adbossiblb  to  Apply  a  Wrttten  Ck>NTBACT  to  th^ 
subject-matter,  and  in  some  instances  to  explain  expressions  used  in  % 
peculiar  sense,  by  particular  persons,  as  applied  to  particular  subjeots.  Id, 

8l  Where  there  is  a  Written  Ck)NTRAOT,  Evidence  of  a  Usage  is  in 
many  instances  admissible  to  annex  incidents  to  the  written  instrainenl 
concerning  which  it  is  silent.    Id, 

4b  Evidence  of  a  Usage  bt  a  Cotton  Broker  not  to  make  entiy  of  the 
fact  that  sales  of  cotton  made  by  him  were  made  by  sample,  is  admis- 
sible, where  upon  a  particular  sale  there  is  no  reference  in  the  entry 
in  his  book,  and  in  the  sale  note  and  bill  of  paroels,  that  the  sale  was 
by  sample,  and  the  sale  may  then  be  shown  by  parol  to  have  been  so 
made.    Id, 

See  Common  Cabrtews,  4,  10;  Dedigahon*  11, 14 

VARIAKCK 
See  Plbadino  and  PRAcrics,  8;  Slander,  1,  6^  ^ 

VENDOR  AND  VENDEE. 
L  A  Covenant  to  Cause  to  be  Conveyed  bt  Good  and  Sufficient  Wa»- 

RANTT  Deed,  is  not  complied  with  by  the  mere  giving  of  a  warranty 

deed  where  the  warrantor  has  no  title,  or  an  imperfect  title  to  the  laad. 

Everwn  v.  Kirtiand,  91. 
S.  Idem. — It  must  be  a  deed  good  and  sufficient,  both  in  form  and  substance, 

to  convey  a  valid  title  to  the  land  which  the  covenantor  has  agreed 

should  be  conveyed.     Id. 
8.  The  Existence  of  the  Vendor's  Lien  on  land  for  the  unpaid  purchase 

money,  even  as  betweeu  vendor  and  vendee,  is  in  North  Carolina  not  yet 

settl^.    Johnson  v.  Catothom,  250. 
ft.  SuoH  Lien  Certainly  does  not  Exist  as  against  creditors  of  the  vendee, 

enforcing  their  debts,  nor  as  against  purchasers  at  execution  sale,  who 

bought  with  notice  that  the  purchase  price  of  the  land  was  not  yet  paid. 

Id. 
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ft»  CoTKNAirr  TO  Convey,  Consteuction  of. — Where  one  party  to  a  contract, 
in  consideration  of  the  other  party's  undertaking  to  pay  him  for  a  tract 
of  land,  ooFenants  to  convey  the  land  to  such  party,  without  naming  any 
time  for  performance,  the  payment  of  the  money,  not  the  promise  to  pay 
it^  is  the  real  consideration  for  the  promise  to  convey;  and  in  an  action 
on  such  covenant  the  plaintiff  must  aver  either  that  he  paid  the  money, 
or  that  he  has  tendered,  and  is  ready  and  willing  to  pay  it.  McCoy  v. 
B«r&ce,258. 

8m  OoyxHANis  IN  DssDs;  Judqmsnts,  2;  License;  Liens,  2;  SpEcmo  Psb- 

rOBMANCB. 

VERDICT. 

1.  A  Vebdiot  will  not  be  Set  Aside,  because  the  jurors  by  whom  it  was 
given  knew  of  facts  affecting  the  credibility  of  the  witnesses  in  the  case. 
MeKcun  v.  Love,  401. 

8.  The  Verdict  of  the  Jubt,  "We  find  the  defendant  guilty  of  murder," 
written  on  the  envelope  of  the  indictment,  on  which  no  part  of  the  in- 
dictment is  written,  but  which  is  indorsed  with  the  title  of  the  case, 
the  finding  of  the  grand  jury,  and  the  names  of  the  witnesses,  and  where 
there  is  no  question  raised,  but  that  as  a  matter  of  fact,  the  finding  of 
the  Jury  refers  to  the  indictment  under  which  the  prisoner  was  tried, 
will  be  held  to  be  of  sufficient  certainty  as  to  person  and  offense.  Stat$ 
T.  Fergumm^  412. 

WAERANTS. 

See  Pbocess,  2, 3, 4, 6;  Taxation,  1. 

WARRANTY. 
See  Cotxnants  in  Deeds,  3, 6,  7;  Sales. 

WASTE. 
See  Dower,  2;  Injunctions. 

WATER-COURSES. 

L  Onb  Who  Ebeois  a  Mill  akd  Dam  upon  a  stream,  does  not^  by  mere 
priority  of  occupation,  acquire  such  an  exclusive  right  in  the  stream  as 
to  enable  him  to  maintain  an  action  against  a  person  erecting  a  mill  and 
dam  above  his,  by  which  the  water  is  partly  diverted  and  be  thereby 
Injured.    Hoy  v.  SterreU,  313. 

S.  Use  of  Water  in  a  Flowing  Stream  is  open  to  all,  subject  to  the 
restsiotion,  that  a  person  is  not  permitted  to  use  it  to  the  injury  of  those 
through  whose  land  it  passes.     Id, 

8b  A  Riparian  Proprietor  can  Acquire  no  Exclusive  PRmLEGE  in  run- 
ning water  by  mere  priority  of  appropriation.    Id, 

4.  Etert  Riparian  Owner  is  entitled  to  use  the  water  of  a  stream  flowing 
through  his  land,  although  the  owner  of  a  mill  lower  down  on  such 
stream  is  injured  thereby,  provided  such  use  is  ordinary  and  proper. 
Such  injury  is  damnum  absque  injuria.    Id. 

ib  An  Improper  or  Malicious  Use  of  flowing  water  by  one  riparian  pro* 
prietor  renders  him  liable  in  damages  to  another  lower  down  on  the  same 
stream.    LL 

8b  A  Riparian  Proprietor  is  entitled  to  the  accustomed  flow  of  the  stream 
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passing  throngh  his  land,  and  may  sastain  an  action  for  any  damags 
done  him  by  the  act  of  the  proprietor  below,  who  has  daomied  ap  the 
stream  so  as  to  throw  the  water  back  upon  him,  or  by  the  proprietor 
above,  who  by  diyerting  the  water  has  deoreaaed  its  flow  through 
lands.     Omelvany  v.  Jaggers^  417. 

See  Eminent  Domain,  1. 

WILLS. 

L  CoNSTBUonoN  OF  Will. — ^Where  a  testator  devises  all  his  property  to 
wife  daring  life  or  widowhood,  and  then  provides  as  follows:  "  My  wife 
are  to  have  an  equal  portion  of  the  property  with  the  children:  if  she  mar> 
ries,  there  is  to  be  an  equal  division  with  her  and  my  children  of  the 
whole  property;  there  is  to  be  a  division  each  time  that  either  of  n^ 
children  arrives  at  the  age  of  twenty  •one  years,  with  them  and  my  wife} 
if  she  marries,  she  is  not  to  share  with  the  children  in  their  separate  di« 
vision;  should  either  of  them  lose  their  breath  entirely,  she  is  not  to  sharo 
with  my  children  neither;"  the  wife,  if  she  continues  sole,  is  to  shan 
equally  with  the  children,  and  as  each  becomes  of  age  or  marries,  there 
is  to  be  a  division,  such  one  taking  his  portion  absolutely,  the  residue  re- 
maining in  common  until  another  like  event,  until  at  last  the  wife  and 
the  last  remaining  unmarried  or  infant  child  share  equally  in  the  residue. 
If  the  wife  marries,  there  is  then  to  be  an  equal  division  between  her  and 
the  children,  she  taking  her  portion,  leaving  the  residue  in  common 
among  the  children,  to  be  divided  as  each  becomes  of  age  or  marries,  such 
one  then  taking  his  portion  absolutely,  and  if  any  one  of  the  children  die 
before  marriage  or  coming  of  age,  his  portion  is  to  vest  in  the  surviving 
children,  the  wife  taking  no  share  therein.    FrUrson  v.  Fan  Buren^  528. 

2.  Bequest  is  of  the  Estate  as  an  Aooreoate  Fund  to  the  children  as  a 
class  in  such  a  case,  they  taking  as  tenants  in  common,  and  if  one  diea 
before  twenty-one  or  marriage,  the  estate  survives  to  the  others.    Id, 

8.  Heibs  of  a  Child  Dtino  under  Age,  and  Unmabribd,  other  than  the 
surviving  children  of  the  testator,  are  entitled  to  no  part  of  the  estate  ao 
devised.     Id, 

4.  In  Ck)NSTBxnNO  a  Will,  the  Intent  of  the  Testator  is  the  great  poini 

to  be  ascertained  and  effectuated.     Boisnau  v.  AldridgeSf  590. 

5.  Heir  may  be  Disinherited  bt  Implication,  if  such  implication  be  neoee* 

sary  to  effect  the  clear  intent  of  the  testator.  Keoessary  implioation 
results  from  so  strong  a  probability  of  intention,  that  an  intention  oon« 
trary  to  that  imputed  to  the  testator,  can  not  be  supposed.    Id, 

0.  Heir  can  not  be  Disinherited  unless  the  Estate  is  Given  to  some- 
body else.     Id, 

7.  Writino  to  Prevent  two  Heirs  Named  therein  frcmi  having  any  part 
of  the  writer's  estate,  but  not  making  any  disposition  of  hitf  property, 
can  not  operate  to  disinherit  the  two  heirs  named,  and  to  give  the  estate 
to  the  other  heirs;  and  this  is  true,  although  from  bequeathing  a  contin- 
gent legacy,  the  writing  is  testamentary  in  its  character,  and  entitled  to 
admission  to  probate.     Id, 

See  Legacies  and  Legatees. 

WITNESSES. 
See  Costs;  Evidence. 
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